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mne • Of §IIfhJ1KT MA'M1!R MP apPWU'D! Jt!BIspICfIOH 

Defendant Int.rv.nor-Appell.nt SUFFOLK COUNTY DEPARTMENT OF 

SOCIAL SERVICSS .doptll the Sutement of Subject Matter and 

Appelbte Jurbdiction all .ublnitted by defendant Intervenor 

AppilUant WBS'I'C'HItSTER COUNTY DEFARTMENT OF SOCIAL SERVICES', and 

add. the following : 

Intervenor-Defendant SUFFOLK coutn'Y DEPARTMENT OF SOCIAL 

SERVICES, filed a Notice of Appeal in the Dietrict Court on 

September 25, lU7. 

'Pur.uant to the pre-argucent conf.ranca held on October 7 , 
1997 With .taff coun.el, Stanley " ae, Defendant Intervenor_ 
Appellant Suffolk COunty Departlllllnt of SOCi.l Service. ie 
whar.ittin!l II tnmcated brief, adopting tMot .W;nitted by t~ 
Weetc~.t.r OOmndellionar o f SOCial Service •. 
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EiTAjHHB'i OF ISSJ13S P8'&l!NiIQ fOB RmlDf 

Did the District Court abuse ita discretion by iaauing ~ 

preliminary injunction and. directing that the Intervenors­

Derendant. include aarety MOnitoring a. a aeparate t~ak on their 

TBA t"orms, assess the need for safety monitoring as a separata 

taak and calculate any minutea allotted for aafaty IOOnitoring aa 

part of the total personal c~re services authorized f or 

applicanta and recipienta of Medicaid home care? 

The Diatrict Court abuaed it. diacretion by iaauing a 

preliminary injunction and directing that the Intervenor,,_ 

D*hndants includ" lI~faty IIIOnitoring all a aeparat. task on their 

TBA f Ol11lB, a ••• a. th ... need. for aafety II'lOnitoring as a aeparat ... 

task and calculat ... a ny .. inut .... allotted f o r aafety II";mitor ing as 

~rt of the total personal c~re aervice. authorized for 

applicant. and recipients of Medicaid home car<'!. 
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B'l'A'l'BMBNl' OF 'l1!i CASK 

Defendant-Intervenor-Appellant, SUFFOLK COUNTY OEP~ OF 

SOCIAL SERVICES, adoptg the Statement at the Caaa a. submitted by 

Defendant- Intervenor-Appellant WESTCHESTER COUNTY DEPAR~ OF 

SOCIAL SERVICES, and add" the following: 

Suffolk County Department of Social Services has been 

eucceeatully operating i ts Personal Care Se rviee. Program which 

usss task based asssssments sinee 1991 and has nsver received " 

negative patient outcome (Tr. 1353). Negativ e patient outcome is 

defined ganerally as a report that something de trimantal happened 

to a client he,;sus8 of " nurse'a undera.eesament of tllak b",.ad 

hours (Tr . 1354). 

The _ dicel, socill1 and fiscal assessments required in the 

evaluation at each patient in Sutfolk County are performed by 

nurses who have attained the civil service title of "Medicll1 

Serviceg Speci"ligt" which title r equiree a Bschelora at Science 

in Nursing as well a. " minimum of two (2) years experience in 

home .;are (Tr. 1336). 

Most of the nura.s in Suffolk County who evaluate patienta 

for ta. k based asseggment have tan (HI) yeara .. ~rianca in home 

cere and most of them have Mast .. r', Degrees (Tr. 1336'. 

Suffolk County Dep"rtment of Social s ervicea oppoa .. d the 

request for an injunction because it would unj uatifillbly require 

Suffolk County Department ot Social Services to smend its 

determinations without any support whatsoever that Suffolk County 

inappropriately administered the Taak Based Assessment Program in 

, 



the firat instance. Notably, not one named plaintiff is from 

Suffolk County. 

In iUl I'\mended Opinion and Order dated August :n, 1997, the 

District Court ordeted, inter AliA. that the County of Suffolk, 

Department of Social Services inclUde .. fety monitoring as • 

ssparate task, and calculate any Minutes allotted for safety 

monitoring as part of the total Personal care Services houre 

authorized for both applicants and recipient.. ru. Amended 

Opinion and Order, p. 56. 

On September 25. 1997, Intervenor-Defendant, Suffolk County 

ll<!partment of Social Services filed a Notice of Appeal in the 

District Court. 

It is fronl this Amended Opinion and Order whiCh the 

Commissioner of the SUffolk County Department of Social Service. 

now appeals. 
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SutIfARX or 1'H!lj !BffiWIlr!T 

The United Statall Dhtrict Court abl.lBed its di8crstion by 

issuing a mandatory injunction againat Suffolk County Dapartment 

of Social Servicelil when there waa no evi<!ence whataoever that 

Plaintiff-Appelleea would be irreparably ha~d unless aafety 

monito>:ing was included aa .. liIepa>:ata task for personal ca>:e 

Services. In addition, there was no evidence that any individual 

within Suffolk County waa not r eCf!iving tha app>:op>:iate ca>:. 

neceaaary to adequate l y meet their needa. Conaequently, the 

District Court's Amended Opinion and Order issuing a mandatory 

injw.ction should be reversed. 
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M'a-"! 
TRB DISTRICT cOOler MUSED ITS 
Dlsaun'IClN Ilil ISSl1ING A PRBLDllltARy 
IBJIMI.."I'IOIf IIHBlI PIoUNTIFFS-

ro .... "'" 

where II. preliminary injunction would atay governmental 

action taken in the pu.blie interelOt, purauant to a atatutory or 

regulatory aeheme, the movant must llhow (a) irreparable harm and, 

either (h) likelihood of aucceae on the ""udtll or (c) the 

prellenca of aufficiantly . arioua queationa going to the marite • • 

to make the .. fair ground for litigation, together with a balance 

of hardahipe. Sweency y. BADC, 996 F.:ld 1384, 1388 (2d cir . 

1993) I Plan Labgratories. Inc. y. Pcral .. s, 878 F.:ld 577, sao 

(2d Cir. 1989 ) . In addition, if the preliminary relief flougnt is 

the flAme relief that ia aought ultilllBtely, the movanta !IIua t not 

only llhow a likelihood of fluccefla on the _rita, but • 

""ubetantial " likelihood of succ e as on the _riu. ltMul waH y. 

CQUghlin, 754 F.2d 1015, 1026 (2d Cir. BI8S). Pinally, where an 

injunction is deemed mandatory and will upaat tha "statua quo" , 

Courts have held an injunction muat iaaue "only upon a 'clear 

ahowing' that the uoving party ie entitled to t~ reliaf 

requepted." Abdul wali y. Coughlin, 754 P.2d 1015, 1025 (2d Cir. 

1985) (Citing, Pl1ntkota CO . Blullumthal, 40 P.SUpp. llS, 125-126 

(N.D.N.Y. 1979) aU'd. SSl6 P.2d 51 (2d Cir. 1979)). As will be 

diacusaad in further detail below, not only have Plaintiffa­

Appellees failed to meet the requirements nece.saary for a 

mandatory injunction, but the Diatrict court haa abuaed ita 
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diee~etion by 9~anting the etatewide mandatory injunetion t o 

Plaintiffe-~lleee in the inetant satter. 
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PO"" , 

'l'HB DIS'l'R.ICT OXIkI ABUSBl) ITS 
DISCRBTIOIf Ilil ISSUIltO A PRBLIMINPoRY 
INJUlIK.'"l'IOIf IIHDI' PLA:IIn'1:PPS~ 
APPKI T BPS PAlLBD TO SROIf '!'HAT THBY 
WOULD stJl'l'BR IRRBPARABLII I!lJ'tlIl1' 
MSJIN'l' A GJWf'I' OF IXJtJNC'l'IVE 
RlLIV· 

Defendant - Intervenor, Appellant COUNT'{ OF SUFFOLK DEPARTMENT 

OF SOCIAL SERVICES adopts tl:.e argument submitted by Defendant­

Intervenor Appellant WESTCHESTER DEPARTMENT OF SOCIAL SERVICES 

and adds the following, 

Plaintiffil-Appelleell have failed to llhow how they will be 

irreparably haraed absent the granting of a statewide preliminary 

injunction . The TBA plana of care have been aucceaafully 

utilized in Suffolk C=ty aince un. There i" no clai ... that 

the long standing TBA plana of care have recently changed, or any 

demonetratione of a Budden compelling need for a pr el iminary 

injunction against Suffolk County. The lack of any plaintiff 

from Suffolk County or any Budden emergent development strongly 

suggests that the atatue quo has been .atisfactory. For 

Plaintiffs· Appellee. to now argue that an injllnction i. 

necessary t o protect 8 c:18ss of citizens is mi.guided. 

Consequently, the Court should reverse the Aaended Opinion 

and. Order dated August 21, 1997, of the United Sta tes District 

Oourt insofar as it direct.d ~f.ndants-Intervenor. such a. 
Suffolk County to include .afety monitoring as a separate ta.k on 

their TBA form., to •••••• the need for safety monitoring a •• 
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separate task and to calculate any minute allotted for safety 

monitoring as part of the total pe rsonal care services authorhed 

tor applicants and recipi. nts. 
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POINT II 

THB DIS'nI.ler COURT ABUSED ITS 
DISCRBTION IB ISSUnaJ A PRBI.IMIKARY 
DlJ1JJtC'l'ION 1IHBIf PLAIB'l'IPPS­
APPRTJ.£Bs FAlLBJ) ro SHOll' 1'RB 
LllmLI8CX)D OP SOIX'BSS ON THE 
"plTS . 

Defendant-Intervenor, Appellant, SUFFOLK COUNTY DEFARTMENT 

OF SOCIAL SERVICES adopts the argument submitted by Defendant­

Interv.nor Appellant WESTCHESTER DEPARTMENT OF SOCIAL SERVICES 

and adda a. followa: 

Plaintiffs-Appelleea ~ve failed to ahow a aubstantial 

likelihood of a~cce •• on the merit. . Plaintiffa Appellee. failed 

to prod~ce any evidence of any inadequaciee in hOll\e care 

ea • • aaMent in S~ffolk County. Thsrsfore, by iaauing a 

preliminary injunction, the Diatrict Court abused ite discretion 

and eubstituted its judgments for that of the local .ocia1 

aervices diatrict .~ch aa the Department of Social Services of 

SUffolk County, by ordering a new method to a.ae.s peraonal care 

.ervic.a. 



PODIT III 

TIUII DISTIller 0J0Iiti JlBOSED ITS 
DISCRBTIOll' lJf 18SUDkJ A P2BL1IUllAIlY 
I8JtDICTION 1IIIEIlI 'l'HB IIfBIGlln«J OF 1'HB 
IIQQt1'IRS IS JJO'I' IIf FAVOR Of' THE 
PLAIMTtpps-APplglf1S'· 

Defendant - tntervenor, Appellant cotnn'Y OF SUFFOLIt, 

DEPARTMENT OF SOCIAL s nVICU adopta the U'gI.L ... nt of Defendant­

Inte¥'Venor. ~llent WESTCHESTER COUNTY OEPAR11'4ElIT OF SOCIAL 

SElWICES end adda aa follow., 

Suffolk County'. 1'8,\ Plan of Can wae laOdeled after that of 

WESTOlI!:STER County. Si .. llar1y, Suffolk County' a rec;ipienta of 

peraonal care would 11kewiae be adverae1y influenced if the 1'8'\ 

Plan ot Care ware cheng-e d i n Suffolk County. 



For the foregoing reason", the Suffolk County Department of 

Social Services respectfully reque"t" tffilt an order be entered 

rever.ing Ame nded Opinion and Order date d August 21, 1997, of the 

United State .. District Court of the Southern District of New 

York (Scheindlin, J .) inJ;lofar &I it iuued. a preliminary 

injunction and directed the Intervenors-Defendant" to include 

safety monitoring as a separate task on their TBA forms, a •• e BB 

the ne.d for safety QOnitorin9 as a separate task and calculate 

any minute .. allotted for safe ty monitoring as part of the total 

p"rllonal care II" rvic.II authorize d for ;o.pplic;o.nts ;o.nd r.cipients. 

Dated: Hauppauge , Ne w Yo~k 
October 24, 1997 

By: 

Respectfu l ly submitted, 
ROBERT J . CIMINO 
S1.lffolk County Attorney 
Attorney for 
Intervenor-Defendant 
Appellant CommiSSioner, Suffolk 
County Department of 
Social Service. 
Bldg. 158 North County Complax 
Vete:-ane Mell"Qria l Highway 
Hauppauge, Ne w York 11788 

~f!,.c. .... ...6'dd~!;' &' 
BiiilliiBirton 
1U;IIIilltant County Attorney 


