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REPLY ARGUMENT 

THE DISTRICT COURT ABUSED ITS 
DISCRETION IN ISSUI NG A PREUMINARY 

INJUNCTION WHEN PLAINTIFFS-APPELLEES 
FAILED TO MEET THE REQUIREMENTS 

In their Srie f, Plaintiffs -Appellees failed to specifieally 

address the manner in which each social services district 

• throughout the State of New York is inadequately provid ing the 

• 

• 

• 

• 

• • 

• 

• 

necessary Care to Plaintiffs -Appellees and that absent a 

preliminary injunction, Plaintiffs -Appellee s would suffer 

irreparable harm . For example, the only information Plaintiffs-

Appel l ee s p roffe red with respect to We stchester County was that 

task- based assessments were first used in Westchester County in 

1990.' The r e ar .. othe r avai l able Medicaid progra ms offered by 

Westchester County and other counties throughout the State of New 

York which should have been con6idered before the District Court 

issued a mandatory preliminary injunction . By tailing to address 

these other programs, Pl~intift9 -Appellees are implicit l y a rguing 

1 In fact, in an effort to r ectify this clear omission , Plaintiffs­
Appellees r e f e r to t~ Hattsr of Antonia Valv~o . See Plaintiff. ­
Appellees' Brief , ttnt . 44 . Howsve r , the document eubmitted by 
Pla intiffs-Appellsss , r egarding t he Hatter of Anton i a Valvano wa s 
never part of the r ecord below r egarding the preliminary injunction. 
Consequently, Plaintiffa-Appslleea cannot now claim that the District 
Court properly iuued the preliminary injunction i n the first instance 
when it did not conside r such inform.tion at the tims it rende red its 
decillion. 
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t l~t the personal Care Be~ices program i 8 the onl y p rQgr am 

provided to Medicaid recipients. Without adequate consideration 

of all the available programs offered by the var i ous social 

services districts throughout the State of New York to 

Plaintiffs -Appellees, Plaintiffs-Appellees have failed to prove 

that they will suffer irreparable hapm absent the grant of a 

mandatory preliminary injunction. Absent proof of irre parable 

harm, no pre limina ry injunction may be issue d. See Catanzano by 

Ca tan",&no v. Dowling, 647 F. Supp. 1070, lOBO (W.O. N .Y. 1994), 

afC' d . 60 F . 3d 113 (2d Cit. 1995). In other word s. the failure 

to prove a real and immediate injury or threat of injury requires 

that the request for a preliminary injunction be dismissed . See 

Bll.n s . v . Rhodes, S07 F. Supp. 734, 740 (S.D. Ohi o 1981 ) Bi ggs 

v. Block , 629 F. Supp. IS74. IS77 (E.D.N.Y. 1986) kiting City oL 

Los Ang"les v . Lyons, 461 U. S. 9S, 101 - 102, 103 s.et. 1660, 1665 

(1983) . Mere conjecture that harm may Occur in any county Using 

a TEA plan of care is insufficient to grant s t anding to obtain 

injunctive relief. Bi ggs v . Block. 629 F. Supp. 1574, 1578 

(E.O.N.Y. 1996) ; Schroedel v . Ne", York Un i versity MsdicIIl Ce"t.r, 

B8S F. Supp . 594, 599-600 (S.O. N. Y. 1995). Conse que ntly, t he 

District Court abus ed its discretion in issuing a pre liminary 

, 



i njunct ion when Pla inti ffs -Appel lees tailed to meet the 

requi rements . 
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PLAI:,\.IFFS-APPELLEES ARE NOT UKEL Y TO SUCCEED ON THE MERITS 
GIVEN THEIR ARGUMENTS REGARDING "COMPARABILITY" AND 

DlSCRI~lINATION UND£R THE AMERICANS WITH DISABILITIES ACT. 

In the ir brief, Pla intiffs-Appellees argue t hat the District 

Cou r t d id not abuse i t s discretio n in issuing the ma nda tory 

prel imina ry injunction because Plaintiffs - Appellees are l ikely to 

succeed on the meri t s. Pla intiffs - Appelle es contend tha t all of 

the De fe ndant a ' actions a re in clear violation of the 

'comparability" provision of the Medicaid Ac t as s e t forth i n 42 

U.S.C . §1l96 (a) (10) (b).' Despite Plaintiffs - Appellees bold 

ass ertions, Def enda nts a ctions are not in violation of federal 

law . 

The principle embodied in the 'comparability provision- of 

42 USC §1396a( a ) (10) (b) is tha t all Medicaid recipients, 

rega rdle ss of the c a tegory of their eligibility, are ent i tled to 

equally compre hensive care. Th i s provision doe s not manda t e that 

, 
I n their brief, Plainti f fs-Appellees ' also reference the Ame rica ns 

wi th Disabilities Act, 42 u.s.c. S12182, to establish their 
likel i hood ot succe~~ on the merits . See PI"intiff"-Appelleell' Brie f 
PSI. 47. However, thi .... ection of the Ame ricans with Disabi l itie" Act 
i. completely irre levant to the instant matte r beca use that provision 
deals expre • • ly with the 'prohibition of discrimination by public 
accO!M\Odationll. w Sa~ Plaintiffs-Appell .. e .. ' Sri ,,! pg. 41 ; """ 
g" n"ra lly pappas v . B" th" . d . Hesp. A.s'n, 861 p, Supp. 616 (S.D. Oh io 
1~g4 ) (whe r e indiVidual ' s claim had nothing to do with t he inability te 
make phy.ical use at services of place at publ ic accommodation). 
Consequently, no further di scussion r eg a r d ing t bis sect i on ot f ed eral 
law will be addres~ed in thi. Re ply Brie f. 

, 



every Medicaid recipient, regardless of their medical needs, 

receive the same medical care. Clearly, a program of care that 

is medically and fiscally appropriate for one individual may not 

be equally appropriate for another. Accordingly, Dsfendants 

have, within their discre tion, properly implemented the scope of 

s ervices to be provided to Medicaid recipients i n a manner which 

is consistent with the Medicaid Act. Such an administrative 

decision must be accorded due deference by a District Court. 

Chevron, U.S.A., Inc . v. Natural Resourcea De~ense, Inc . , 467 

U.S. 837, 81 L.Ed . 2d 694, 104 S.Ct . 2778 (l 984) 1 Cosgrove v. 

Sullivan, 999 F.2d 630 (2d Cir. 1993). 

Notwithstanding this fact, the District Court, wi thout 

cons ide ring the manne r or extent of the programs available to 

"individuals similarly situated· to the Pla intiffs -Appellees in 

Westchester county, substituted i ts own judgment and determined 

what scope of services is medically and fiscally appropriate to 

provi de tor individual s receiving personal care services. Such 

action by the District Court was completely inappropriate and a 

clear abuse of its discretion. Consequently, this Court should 

reverse the District Court's Order insofar as it issued a 

mandatory preliminary injunction against the County of 

Westchester. 
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CONC LUSION 

For all of the rea sons Bet forth in the Appella nts' Bri ef 

and in this Reply Brief , the Westchester County Departme nt of 

Social Services respectfully requests that an order be entered 

reversing the Amended Opinion and Order dated AUgust 21, 1~97, of 

the United states District Court for the Southern District of New 

York (Scheindl in , J.) inSOf ar as i t issued a preliminary 

injunction and directed the Intervenors-Defendants to include 

safety monitoring as a separate t ask on their TEA forms , assess 

the need for safety monitoring as a sepa rate task and calculate 

any minutes a llotted for safety monitoring as part of the tota l 

personal care services authori~ed for applicants and recipient~. 

Date, White Plains, New York 
December 22, 1991 

OFFICE OF THE WESTCHESTER COUNT Y A nORNEY 
Attorney for Defendant-Appel l an t 
Commissioner of the Westcheater county 
Department of Social Services 
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LINDA M. TREN 'ACOSTE (LT 69(6) 
Sr. Assistant County Attorney 

Of Counsel 
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(914) 285-2839 
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