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UNITED STATES DISTRICT COURT 
EASTER.,"i DISTRICT OF NEW YORK 

DISABILiTY ADVOCA TES,lNC., 

Plaintiff, 

v. 

GEORGE PATAKI, in his official capl!.city as 
Governor of the State of New York, ANTONIA C. 
NOVELLO, in her officIal capacity as 
Commissioner of the New York State Department of 
Health., JAM.ES STONE, in hi' official capadty •• 
Commissioner of the New York State Office of 
Menta! Health, THE NEW YORK STATE 
DEPARTMENT OF HEALTH, Al\'D THE NEW 
YORK STATE OFFICE OF MENTAL HEALTH, 

Defendants. 

03 CV 3209 (NOOK MDG) 

PROTECTIVE ORDER. 

Pursuant to t.'le plaintiffs' motion. in order to protect against the public 

disclosure of information and records which are CONFIDENTIAL under federal or state 

law which may be obtained in the course of or in connection with frJs litigation, it is 

ORDERED that: 

1. Tills Protective Order shall govern t'le treatment of all 

CONFIDENTIAL documents, inforniation and re<:.ords that have been or will be 

produced in connection with tills Action. whether in respor.se to a forma! discovery 

request purSllant to the Federal Rules of Civil Procedure, in response to a public records 

requesl, or in response to an informal request tor mformatlon (collectIvely referred to 

below all "discovery"), and regardless of wheth::!' the prodncing person is a party or a 

non-party to the action. This includes, wilhau! limitation, produced documents, answers 

to requests for admission. answers to interrogatories, and any ae:msition transcriPt 
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2. The parties, their counsel, and agents and employees of the parties 

1!!\d of their counsel shall treat as CONFIDENTIAL the following: 

8. Documents and infottnBtion, obtained in discovery, from 

which the identity of any resident of an adult home, statc­

run psychi.trio hoapitaJ, or on individlUll with • mental 

illness under the care of mental he~lth professionals may be 

deternrined and; 

b. Records of the New York State Department of Health and 

the New York State Office of Mentai Health, or any 

provider licensed by or contracti!!g with tho,e departments 

to provide mental health services, obtained in discovery, 

t.luIt are confidential under fedel'lll or state law. 

3. The Court fitlds that there is good and s'Jbs!:mtial need for the 

parties and their counsei, experts and consultants to have access to C01'.'FlDENTlAL 

ir.fo=ation to litigate this case, including but nG! limited to records and medical records 

of current residents of Queens Adult Care Center, which, given the protective features of 

this order, 51gnificantlY outweighs the efiectcd individuallJ' interC:3ts in complete 

confidentiality. 

4. The parties shall produce CONFIDENTIAL iufom1ation 2..:',Q 

records otherwise available through discovery notwithstanding their CONFIDENTIAL 

character, 

~ M~teri.l m~y he de,ign.ted PO CONFIDENT! A! .l'ti,,, 10 

producing or fulniShing the documents or things, by stamping "Confidential" Gn each 
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page and each thing to which the designation applies or requesting e conrt reporter to 

cic:ijign..ate certain pOltioll.') of is dcposhivn transt.',ript "CoufiticJ.1..tiw.n aud to him! then. 

separately. 

With respect to information produced in electronic fcnn, substantially the sa.me 

desigl'.lltion shall be a.l'fiXed to the medium on which thll information is provided. This 

designation will )", mnde by the producing party based on its good f.ith detetnli"ation 

that such desigI'.JItion applies, 

6. Documents, infonnation and r~cords which are CONFIDENTIAL 

under Paragraph 2 may be used only for purposes of this litigation and !IlllY be disclosed 

only to the followin.£:: 

R. The Court; 

b. The Defendants, Defendants' counsel, and the employees, 

agents IIl\d in-house counsel of any oflhem; 

c. Plaintiff, cOWlsel for the Plaintiff, and the employees, 

agents and in-house counsel of any of t.l:tem; 

d. A person with independ~::t jella! authority to have 200ess to 

the documents and information; 

e. CU\l!~ umci~1) lnvu\v:d ill 1.hi:; lltigation, im:hu.lh18 court 

reporters; 

f. Potentia.! witnesses or persens noticed with depositions or 

designated as trial wit::esses to the e)ttent reasonably 

necessa:y to preptll'e th= to testify; and 
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g. To outside consultants or expens retained for the pU.!pcse 

of assisting counsel !n this litigation, or in anticipation of 

such. 

7. AllY person i>cing given access to CONFIDENTIAL information 

pursuant te Paragraph 6 above is directed not to disclose such information to any person 

(f,her than those described in Paragrapll6. In addition, CONFIDENTIAL information 

rr.ay not be disclosed to p.,..OM in 6(1) or Ii(g), unl~". such person h •• ox.cut.d an 

undertaking in rubstlllliially the following form, which undertaking shall be retained by 

the attorney who provides the pel'Son the CONFIDENTIAL jnfonnatkm: 

That slhe has read this Protective Order and agrees to be 
bound by it, IIl\d further, will not divulge to perSQU8 oilier 
than those specificlIlIy authorized by Paragraph 6 of the 
Protective Order and will no! copy or use, except solely for 
purposes afthis litigation, any CONFIDENTIAL dDcnmen! 
or infonnation as defmed by the Protective Order, except as 
provided therein. 

8. The parties shall produce CONFIDENTIAL infonnation and 

records! without t..1e individual's CQnsent, which are otherwise discoverable 

notwithstanding their CONFIDENTlAL character, including but not limited to mental 

health records of any resident of an adult home or state-run psychiatric hospital or an 

individual with It menta] ilines! under the care of a mental health professional. 

9. Any pleading or other documenta conll<ining CONFIDENTIAL 

information served on the opposL'lg party wilt be treated as CONFIDENTIAL pursuant to 

this Protective Order. 

10. Any pleading or other docu:ments med in t'lis Court shall be filed 

redllcted of details identifying pa.'iicular individuals so as to avoid disclosure of 

CONFIDEl><'TJAL inf""""tion. 

4 



Case 1:03-cv-03209-NGG -MDG   Document 46    Filed 05/19/04   Page 5 of 7

11. Copies of transcripts !U1d recordings of COU.t·t proceedings or 

depositions may not be publicly released unless reviewed by the pa.rties and those parts 

designated as CONFIDENTIAL by cOlmsel a..-e redacted. Ail court reporters involved in 

this case shal! be provided with a copy of this Order and be bound by its telmS. 

12. Depositions involving CONF'lDENTlAL infmmetion shall be 

conducted only in the presence of the pe."ties, their agents or employees, their 

representatives, their cmlm~el, their I"'.('\lmsei'a. agents or employeet.l. outside consultants or 

experts retained for the purpose of assisting cotm.el in d-Js litigation, the person from 

whom discovery is sought, his or her legal counsel a!!d a court reporter. 

13. Statistical information, compilations, and analysis of information 

based i!l whole or in part upon CONFIDENTIAL infonnation, as well as redacted 

documents, may be released to the public or pre •• withont vinl.ting Ihis order, so long as 

the follow41g materi.l is nut released without the consent of the individual involved: 

a. Informaticll, obtained in discovery, from which the identity 

of any resident of an adult home, state-run psychiatric 

hospital, or a individual with a mental illness U.llde! the C'1l'e 

of mental health professionals may be determined and: 

b. Records that are confidential under applicable law. 

;4. 1:1 the event of an inadvertent disclosure of CONFIDENTIAL 

infonnatioa of another party, the receiving party or producing pa:'ty making the 

inadvertent disclosure shall upon learning of the disclosure: 
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a. Promptly notify the perSOll or entity to whom the 

rli.o!o.ure wao maw' that it ¢cntain. CONFIDEI','TIAL 

information subject to this Order~ 

b. Promptly mw all reasonable efforts to retrieve such 

CONFIDENTIAL infonnation from, and to preclude 

dissemination or use by, the person or entity to whom 

disclmmM wa.t.l inativert~£ltly made; ani! 

c. Promptly notifY Ihe produciog party of the idemit}' oftne 

person(s) or entity to whom disclosure was inadvertently 

made, the clrcurostanccs of the disclosure, and the steps 

taken to prevent the dissemination or use of the 

info!ll1lltion. 

Nothing in this Order shall preclude any party from seeking a 

determination by the Court in the form of a notIced motion that any matter designated 

CONFIDENTIAL under this Protective On;!er is not entitled to protection, or is entitled to 

a more limited form of protection. 

16. Records containin!? CONFIDENTIAL information shall be 

mttintairled in a secure a.'ld confidential location when not io use and used only by those 

per,olll! listed in pllragrapn 6, above, woo need a.c<:eas \II cOnt\e.c,tiol\ with '.he \\tig'lltiOll. (If 

this case. 

17 < If plaintiff wishes to show to any patient or resident ("patient") 

their awn clinical record. covered by New York Mental Hygiene Law ~ 33.16 which 

were received under this order, plaintiff shall fll'st trll1lsmit to the entity which created 

6 
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such records (to defendlUlts' counsel if that entity is one of the defendant agencies) a list 

contai!ling sufficient information to enable the entity to identify the patient lUld the 

record. in question. Upon receipt of such a list, the entity shall reply within 10 days 

designating any portio1".8 of such records that the treating practitioner believes should not 

be shown to the patient because showing the patient those records can reasonably be 

expected to cause substantial lUld identifiable hann to the patient or others which would 

outweigh the p~ticn!'. right to nooes3, accoroing to the standard, set forth in MIlL ~ 

33.16. Plaintiff will structure and submit its lists so that no more than 10 patients are 

under this 10 day review period for any entity at any time. If the entity t.i.at created the 

records does net reply within 1 0 day~, plaintiff may proceed. If the entity does So r~pJy, 

then plaintiff may notify the entity that it wishes to contest the prnctitioner' 8 

determination. Th. plaintiff and the entity .hall cooperate in attempting to resolve the 

is,,,., and if they are unable to do so, plaintiff may seek a determination by the Court. 

Umil such a detennination is rendered, plaintiff will not show to the patient any clbic.! 

records so designated, or any memorandum, affidavit, exhibit or other information 

submitted to the court or plaintiff in connection with the dispnte. 

SO ORDERED 

Dated: Brooklyn, N~W YQKK 
May 19, 2004 

signed! 

MARICYN OOtAN GO 
rmTTF.D STATES DISTRltT JUDGE 
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