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Defendants.

PLAINTIFFS MEMORANDUM AND POINTS OF AUTHORITIES
IN SUPPORT OF THEIR MOTION FOR A TEMPORARY
RESTRAINING ORDER AND A PRELIMINARY INJUNCTION

Plaintiffs Greater New Orleans Fair Housing Actfoenter et al, respectfully submit
this memorandum of law in support of their motion & temporary restraining order and a
preliminary injunction against the Executive Diacof the Louisiana Recovery Authority

(“LRA"), or the administrator of any successor be t.RA.
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INTRODUCTION

In this action, the Plaintiffs—two fair housingganizations, five African American
homeowners, and a proposed class of approximafedp@ African American homeowners—
challenge racial discrimination in the design apdration of the Road Home program, an $11
billion recovery program intended to help homeowredfected by Hurricanes Katrina and Rita.

The Plaintiffs allege that the Defendants, PauhRater (“Rainwater”), Executive
Director of the Louisiana Recovery Authority (“LRA"and the U.S. Department of Housing and
Urban Development (“HUD”), are in violation of Tat\MI1ll of the Civil Rights Act of 1968, 42
U.S.C. 88 3604, 3605, and 3608 (the “Fair Housicg Ar “Title VIII"), and the Housing and
Community Development Act of 1974, 42 U.S.C. § 5864 “HCDA”), by implementing a
grant formula that has had a disparate impact oitaf American homeowners in New Orleans.
The formula adversely affects African American homeers, as it ties the amount of rebuilding
grants to pre-storm home values, which were faelaw predominantly African American
communities than predominantly White communitieaying African American families with
more frequent and larger gaps between their reibgilgrants and the cost to rebuild their
homes.

In this motion, the Plaintiffs seek a temporarytnasing order and, if necessary, a
preliminary injunction enjoining LRA from depletirige remaining federal Road Home funds
that are needed to provide the prospective eqeitaief the Plaintiffs seek — the recalculation
of grants based on a non-discriminatory formulaith@dt temporary and, if necessary,
preliminary injunctive relief, the LRA will contireito commit the balance of available funds,
making those funds unavailable to rectify the diapaimpact that past grant awards have had on

African American homeowners. Accordingly, the Btdfs respectfully request that this Court
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preserve the status quo until it can adjudicatertbats of this action and award whatever relief
is warranted.

PROCEDURAL BACKGROUND

On November 12, 2008, the Greater New OrleansHraiising Action Center, National
Fair Housing Alliance, and five African Americanrheowners from New Orleans (“Plaintiffs”),
filed the instant action against the U.S. Departneéiiousing and Urban Development
(“HUD”) and the Louisiana Recovery Authority’s (“L&R) Executive Director Paul Rainwater,
alleging that Defendants developed, implemented ,caersaw the Road Home program in
violation of the nondiscrimination and affirmatifegr housing provisions of the Fair Housing
Act and the HCDA, because the program has an unlaldparate impact on African American
homeowners. Dkt. No. 1, 11 74-77The Plaintiffs seek declaratory and injunctiviefeo end
the discriminatory operation of the Road Home paogand to direct the Defendants to develop
and apply a new, non-discriminatory grant formdth.at 17.

On March 6, 2009, HUD moved to dismiss for lackusisdiction and for failure to state
a claim on which relief can be granted. Dkt. N®. ©n May 5, 2009, Rainwater moved to
dismiss for lack of jurisdiction, failure to staeclaim, and a sovereign immunity defense. DKkt.
No. 28. Rainwater also moved for a transfer ofueeto the Middle District of Louisiandd.
On June 5, 2009, Plaintiffs opposed the Defendanttions to dismiss and transfer venue. DKkt.

No. 34. The same day, HUD responded to Rainwateotsons, arguing that the Plaintiffs have

! Section 3604(a) makes it unlawful to “make unald#é or deny” housing to any person because of
race. 42 U.S.C. § 3604(a). Section 3605(a) makedawful to discriminate on the basis of racefia
availability, terms, or conditions of residentiaht estate-related transactiond. § 3605(a). And
§ 3608(e)(5) of Title VIII requires HUD and recipis of federal funds to “administer the programd an
activities relating to housing and urban develophnea manner affirmatively to further” fair hougin
Id. 8 3608(e)(5). Finally, 8 5304(b)(2) of the HC#quires that the use of all CDBG funds be
conducted in a manner that “affirmatively furth¢fgsr housing.” Id. § 5304(b)(2).

2
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a right to sue Rainwater under the doctrin&wfParte Young209 U.S. 123 (1908), Rainwater’s
sovereign immunity defense is meritless, and thiemshould not be transferred. Dkt. No. 33.
On July 8, 2009, Rainwater and HUD filed reply tgim support of their respective motions.
Dkt. Nos. 38-40.

On March 3, 2010, the Court denied the Plaintidigy 23, 2009 request for an oral
hearing on the pending motionSeeMinute Order of Judge Henry H. Kennedy, Jr. (Mar. 3
2010); Dkt. No. 41. However, on May 24, 2010, @wurt scheduled a hearing for June 4, 2010,
at 3:00 p.m., and directed the parties to addrBsaljethefEx Parte Youn@ermits an order
precluding a state officer from using funds thatéhaot yet been released in a manner that
violates federal law, and (2) how much money islaibe to the Road Home program but has
not yet been disbursed to Louisiana for that usd,leow much money Louisiana and/or the
LRA have that has not yet been disbursed to RoadeH@cipients. Dkt. No. 45.

FACTUAL BACKGROUND

A. Congress Responded to Hurricanes Katrina and RitayFunding the Largest
Emergency Housing Program in American History, andRequired States Spending
the Funds to Follow Federal Non-Discrimination and~air Housing Requirements
In the aftermath of Hurricanes Katrina and Rit2@®5, Congress established a $19.7

billion Disaster Recovery Grant program. To suppioat program, Congress allocated

Community Development Block Grant (“CDBG”) funds feecessary expenses related to

disaster relief, long-term recovery, and rebuildimghe most affected areas in the Gulf of

Mexico? Congress created and funded the Disaster Rec@rant program through three

2 SeeDepartment of Defense, Emergency Supplemental dipiations to Address Hurricanes in the
Gulf of Mexico, and Pandemic Influenza Act, 2006bPL. No. 109-148, 119 Stat. 2680, 2779-81 (Dec.
30, 2005) (the “2005 Act”) (Ex. A); Emergency Sugplental Appropriations Act for Defense, the Global
War on Terror, and Hurricane Recovery, 2006, PulNd. 109-234, 120 Stat. 418, 472-73 (June 15,
2006) (the “2006 Act”) (Ex. B); Department of DetenAppropriations Act, 2008, Pub. L. No. 110-116,

3
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appropriation statutes passed in 2005, 2006, ad.2Uhe first two statutes appropriated a
combined $16.7 billion to the five affected statdssuisiana, Mississippi, Texas, Florida, and
Alabama—for activities authorized under the CDB&gie. See2005 Act, 119 Stat. at 2779-81
($11.5 billion appropriation); 2006 Act, 120 Stait472-73 ($5.2 billion appropriation).

From the overall $16.7 billion appropriation in @05 and 2006 Acts, HUD allocated
$10.41 billion to Louisiana for disaster recoverpenses. Congress passed the third
appropriations statute in late 2007, authorizingdditional $3 billion for supplemental CDBG
grants to Louisiana “solely for the purpose of aowg costs associated with otherwise
compensated but eligible claims that were filedbobefore July 31, 2007, under the Road Home
program”—the program at issue in this litigatic2007 Act, 121 Stat. at 1343-44. Thus, $13.41
billion of the total amount appropriated by Congrés the CDBG Disaster Recovery Grant
program has been allocated to Louisiana.

The Disaster Recovery Grant program is governetthégame statutory and regulatory
framework that governs regular CDBG furfd§ee2005 Act, 119 Stat. at 2779-80; 2006 Act,
120 Stat. at 472-73. Congress granted HUD limatetthority to waive certain CDBG program

requirements if requested by a state, but Congngsessly retained the standard restrictions on

121 Stat. 1295, 1343-44 (Nov. 13, 2007) (the “280%7) (Ex. C). For the Court’s convenience, the
relevant CDBG Disaster Recovery Grant statutesragualations are attached as exhibits A through F.

% See71 Fed. Reg. 7666, 7666 (Feb. 13, 2006) (Ex. Mdating $6.21 billion of the $11.5 billion
from the 2005 Act to Louisiana); 71 Fed. Reg. 63,338,338 (Oct. 30, 2006) (Ex. E) (allocating $4.2
billion of the $5.2 billion from the 2006 Act to ugsiana).

* The regular CDBG program provides annual blockigr#éo local and state governments for housing
and housing-related development activities. 42C.8§ 5301. The primary objective of the CDBG
program is to develop “viable urban communitiegf]droviding decent housing and a suitable living
environment and expanding economic opportunitigacipally for persons of low and moderate
income.” Id. 8 5301(c). The statutory requirements for tlipil@ CDBG program are established in
Title | of the HCDA. Id. 88 5301-5318.

4
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the use of CDBG funds related to fair housing, necrimination, labor standards, and the
environment, and HUD may not waive the®ee2005 Act, 119 Stat. at 2780; 2006 Act, 120
Stat. at 472-73.

The appropriation statutes include a reportingraoditoring framework that
supplements the regular CDBG program requiremente 2005 and 2006 Acts provide that
“prior to the obligation of funds each State sisalbmit a plan to the Secretary [of HUD]
detailing the proposed use of all funds, includiniteria for eligibility and how the proposed use
of all funds . . . will address long-term recovand restoration of infrastructure.” 2005 Act, 119
Stat. at 2780; 2006 Act, 120 Stat. at 43&¢ alsai2 U.S.C. § 5304(a)(1). HUD’s implementing
regulations require that grantees submit an “agtian” to fulfill this obligation. See71 Fed.

Reg. at 7669; 71 Fed. Reg. at 63,338-39; 72 Fegl. Re472, 70,472-73 (Dec. 11, 2007)

(Ex. F). In addition to detailing the intended sig¢ all grant funds, the action plan must include
a number of certificationsincluding assurances that the grantee will comgti the Fair

Housing Act and will affirmatively further fair heing. 71 Fed. Reg. at 7671; 71 Fed. Reg. at
63,339; 72 Fed. Reg. at 70,472. HUD is requirectew and approve these certifications
before it obligates any grant funds. 42 U.S.C384b).

B. Louisiana Has Spent Approximately $11 Billion of tle Recovery Funds on the Road

Home Program to Assist Homeowners With Repairing att Rebuilding Their

Homes, But Applies a HUD-Approved Formula That Advesely Impacts African

American Homeowners

To administer the recovery funds from Hurricanesrika and Rita, including CDBG

Disaster Recovery Grant funds, Louisiana created.BA. LRA Strategic Plan FY 2008/2009

® “Certification” is defined in HUD regulations togan: “A written assertion, based on supporting
evidence, that must be kept available for inspadbyp HUD, by the Inspector General of HUD, and by
the public.” 24 C.F.R. § 91.5.

5
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at 1 (Ex. G). The LRA “was created by Executivel€rin 2005 and in statute through Act 5 of
the 2006 1st Extraordinary Session of the Louisiaaggislature. The organizational sunset date
of the agency is July 1st, 2010, unless furtheereckeéd by the Legislaturelt. At the inception
of this action, Paul Rainwater was the LRA’s ExeauDirector. SeeCompl.  19. As of
January 1, 2010, Robin Keegan replaced RainwatireaSxecutive Director of the LRASee
Louisiana Recovery Authority, Rainwater Joins Goweeis Staff, Keegan Named LRA
Executive Director (Dec. 29, 2009) (Ex. H): Biogngmf Robin Keegan (Ex. .

From a total of over $13 billion in Disaster Recgv&rant funds, the LRA designated
nearly $12 billion for housing programs known colieely as the Road Home prograr8ee
LRA Recovery Budget and Program Updates, Robin Keggt 1 (May 10, 2010) (“May 2010
LRA Budget Update”) (Ex. J). The largest Road Haomponent is the Homeowner
Assistance Prografwhich provides rebuilding assistance to homeowndisse homes were
destroyed or suffered major damage as a resuluaiddnes Katrina and RitéSeed. at 1-2
(stating that $10.348 billion of the total LRA buedgf $13.781 billion has been obligated to the
Homeowner Assistance Program, compared to $1.30@nkfior rental assistance); The Road
Home, Overview of the Homeowner Program (Ex. K).

Homeowners who agree to use Road Home funds tddedyuepair their homes are
eligible for rebuilding grants of up to $150,000he Road Homkelomeowner Program Policies,
Version 3.4 (Mar. 15, 2007) at 12 (Ex. L). Thenfma for computing the grants, which was

adopted by LRA and approved by HUD, provides thatgrant amount is tHewer of two

® For the purposes of this Motion, the Plaintiffdlwéfer interchangeably to Rainwater and the
LRA'’s Executive Director.

" Unless otherwise specified, this memorandum wiitr to the Road Home Homeowner Assistance
Program as the “Road Home” program for brevity.

6
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values: (1) the home’s pre-storm value (minus ahgrocompensation the applicant received for
loss to the structure, such as insurance procead&)) the cost of repairing damage to the home
(minus any other compensation the applicant redeieeloss to the structure)d. Hereinafter,

the Plaintiffs refer interchangeably to the costegfairing damage, the cost of damage, and the
estimated cost of damage. In May 2007, individwath incomes at or below 80 percent of the
area median income became eligible for an Additi@mmpensation Grant of up to $50,000.
LRA Action Plan Amendment 14 (First Allocation) -e& Home Homeowner Compensation
Plan (May 14, 2007) at 7 (Ex. M).

Consistent with the statutory and regulatory framdwdescribed above, the LRA
proposed and developed the Road Home grant foramaldhe details of the Road Home
program in consultation with HUD and subject to HEIDngoing approval and oversigtiee
Testimony of Paul Rainwater, Executive Directothad LRA, Before the U.S. Subcommittee on
Housing and Community Opportunity (Aug. 20, 200084 (Ex. N) (stating that HUD had
approved “two overarching Action Plans” and “Loaisa ha[d] presented” 45 amendments to
HUD “to clarify programmatic rules and outline afiloinal uses of funds”); State of Louisiana
Office of Community Development Disaster RecoventEx. O) (listing action plans and
amendments approved and rejected by HUD).

As the Plaintiffs alleged in their Complaint anccdment below, the requirement that the

Road Home grant not exceed the pre-storm valuleeofidbme has had a disparate impact on
African Americans. Pl's Complaint 11 52-60 (Dk}. Because homes in predominantly African
American communities had lower pre-storm values tt@mparable homes in predominantly
White communities, and the Road Home program pesvalgrant based on the lesser of the pre-
storm value or the cost of repairing damage, Afriéanericans have been more likely than

7
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Whites to receive a Road Home grant based on #stprm value of their home rather than on
the higher cost of repairing damaged. 11 52-55. As a result, African American homeowrzsges
more likely than White homeowners to have a gawéen their rebuilding resources and the cost
to rebuild and, on average, their gaps are larlger]{ 55-57.

C. The Road Home Program Grant Formula Has Had a Dispaate Impact on African
American Home Owners

Notwithstanding that the Plaintiffs have yet to doat discovery in this action, evidence
from publicly-available sources reveals that th@@Rblome program’s grant formula has had an
adverse impact on African American homeowners iw IiQgleans. First, homes in African
American communities have lower values than homgsaedominantly White communities.
Second, by linking the amount of the grant awarth&pre-storm home value, the Road Home
formula ensures that African Americans are morelyikhan Whites to receive grants based on a
low pre-storm home value and face larger gaps katwlee cost of repairing their homes and
their Road Home grants.

I. Homes in Predominantly African American CommasitHHave Lower Values
Than Homes in Predominantly White Communities

Both statistical and testimonial evidence demotsstizat African Americans in New
Orleans are much more likely than Whites to own éemvith lower values, even when the
homes are comparable. First, U.S. Census datasstiatvbefore the storm, 80% of African
American homeowners in New Orleans owned homedwess than $100,000, compared to
33% of White homeowners; 89% of African Americamtemwners owned homes worth less
than $125,000, compared to 44% of White homeowraerd;93% of African American

homeowners owned homes worth less than $150,0@tha®d to 55% of White homeowners.
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Percentage of African American and White Homeowién® Own Homes Less Than

$100,000, $125,000 and $150,000 in Orleans Pé&fshR).

Racial Impact of of Road Home Formulain New Orleans
Based on Housing Values from the 2000 Census
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Second, U.S. Census data broken down by Censusléamnstrates a stronggative

correlation between the pre-storm percentage at&frAmerican homeowners in a

neighborhood and median home val&eeAfrican American Homeowners and Home Values

by Census Tract, Orleans Parish (Ex. Q). The disgmin pre-storm home values between

predominantly African American and predominantly it¥ttommunities can be discerned even

more clearly from a map of New Orleans reportinggach Census tract the median home value

and the percentage of African American owner-ocedipiomes. African American Percentage

of Owner Occupied Homes and Median Home Valuesrieads Parish (Ex. R) (applying the

same 2000 Census data). The map paints a staukepialmost none of the Census tracts where

African Americans own 60% or more of the homesdasedian home value of $150,000 or

9
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more, whereas the vast majority of Census TraceyeWWhites own 80% or more of the homes
have median home values between $150,000 and $80®0$300,000 to $500,000d.

Similarly, while almost none of the Census trackeme Whites own 80% or more of the homes
has a median home value less than $100,000, altié3nsus Tracts where African Americans

own 60% or more of the homes have a median honue adlless than $100,000d.

Legend African American Percentage of Owner Occupied Homes

African American Percentage of Owner Occupied Homes and Median Home Values

[ ooowaco0m in Orleans Parish

[ 2001%-4000% by Census Tract

: AT DU based on 2000 Census Data L2

I sooi%-s000%

I :ooi-to0.00% )
2

_ Mo Cwner Occupied Homes ’

Median

50-3100.000
$100,001-5150.000
$150,000 - $200,000
$300.000 - 3400,000
$400,000 - 5478,300

EEE- -

Accord Kalima Rose, Annie Clark, & Dominique Duval-Diof,Long Way Home: The State of
Housing Recoverin Louisiana 200&“PolicyLink Study”), at 46, 49 (EX. S) (reportirigverage
pre-storm home value by block” in “select heavigmihged neighborhoods” in New Orleans, to
demonstrate how the “predominantly African-Americeaighborhoods” of “Gentilly, Lower 9th

ward, and New Orleans East had lower pre-stormeValu
10



Case 1:08-cv-01938-HHK Document 50-1 Filed 06/02/10 Page 18 of 51

Third, this statistical data is consistent with tinst-hand observations of local real estate
professionals and public officials who recognizeat thomes values in predominantly African
American neighborhoods were typically much lowarntihome values in predominantly White
neighborhoods SeeAffidavit of Carol George Johnson, Owner and Presicdf Johnson
Mortgage Company 11 2, 5 (June 1, 2010) (Ex. Tiifgdhat her “chief responsibility is
determining feasibility of mortgage loans based onthe market values of assets,” that she
evaluates appraisals, and that her company “hgsated more than 7,500 home mortgage
loans for first time-homeowners”). Based on neasly decades of experience as a lender and
her public service as the Executive Director of imeance Authority of New Orleans, Ms.
Johnson “observed that pre-Katrina homes in predantly African American neighborhoods
were valued less than comparably sized homes doprmantly White neighborhoodsld. | 6.

il As African Americans Own Homes With Lower Va]uhey Are More Likely

Than Whites to Receive Rebuilding Grants BasedoanRre-Storm Values and
Have Larger Gaps in Their Rebuilding Resources

As a consequence of this phenomenon that homegdominantly African American
neighborhoods were worth less than homes in preaemtiy White neighborhoods, the Road
Home grant formula adopted by LRA and approved b\pHesulted in African Americans
being more likely than Whites to receive grant algdvased on lower pre-storm values and, as a
result, being more likely to confront costs of ridhng their homes that exceed the size of their
Road Home grants (and other resources, such amntsiproceeds)See The Road Home
Homeowner Program Policies 3.4 at 12 (Ex. L).

First, the results of a study conducted in 200®blcyLink, a national independent

research organization, confirm that gaps betweemthounts of Road Home program grants and

11
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the costs to rebuild homes are more frequent agéddor African American than for White
home owners in Louisiana. The study reported that:

Nearly three-fourths of Road Home applicants hgkdeetween their rebuilding

resources and the cost to rebuild. The gap wgsidor African American

applicants [$39,082 on average] than their whitenterparts [$30,863]. ... The

grant formula had a more negative effect on thdsese homes were valued less

than their damage estimates. Those whose damagegyveater than their pre-

storm home value—46.7% of all applicants rebuildmglace—experienced a

gap of nearly $50,000. All the rest had a muchdlogap—an average of about

$14,000 (53.3% of all applicants rebuilding in @ac
PolicyLink Study at 42-43 (Ex. S).

These disparities are most pronounced in New Osleahere there are especially large
differences in the value of homes located in pradantly African American and White
neighborhoodsSee idat 42, 47, 49 (reporting large disparities in propgalues, grant awards,
and gaps between the cost to rebuild homes andlaweceived for that purpose, finding “New
Orleans’ Road Home applicants are more likely teele gap than all applicants statewide,” and
the average rebuilding gap was $55,000 in New @seampared to about $36,000 statewide).

For instance, in the Lower 9th Ward, a predomingftican American neighborhood in
New Orleans, the average pre-storm home value 1@8,$39, the average Road Home grant
was $93,401, and the average gap between theocasiuild homes and the funds awarded for
that purpose was $75,355 In the predominantly 8w Orleans neighborhood of Lakeview,
the average pre-storm home value was $336,064virage Road Home grant was $109,777,
and the average gap between the cost to rebuilé®@amd the amount of funds awarded to do so
was $44,4051d. And while 66.1% of the Lower 9th Ward applicardsdd gaps of more than
$40,000, only 35.2% of Lakeview applicants faceghp of the same magnitudkl. at 48. That

Lower 9th Ward homeowners were more likely to flawger gaps in rebuilding resources than

12
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Lakeview homeowners is even more striking, giveat the cost of repairing home damages was,

on average, $78,000 less in the Lower 9th Ward ithdakeview.

Lower 9th Ward Lakeview
Howeowner Demographics Majority African American Majority White
Average Pre-Storm Value $100,739 $336,064
Average Damage Estimate $203,597 $281,537
Average Road Home Grant Awardl $93,401 $109,777
Gap Between Avg. Damage Estimate $75,355 $44,405
and Avg. Total Resources
Percentage of Homeowners Facirlg 66.1% 35.2%
Gaps of $40,000 or more

Anecdotal accounts are consistent with these mpattd=or example, Ms. Carol George
Johnson, an owner of a mortgage company, who hafidthproperty sales and valuations in
New Orleans for nearly 20 years, attests that “bseaf the formula employed . . . homeowners
in predominantly African American areas receivdfdyer grant awards than homeowners in
predominantly White areas.” Johnson Aff. {1 5, 7.

Accounts from the named plaintiffs illustrate, iregter detail, the adverse effect of the
Road Home program grant formula on African Ameribameowners.

Almarie Ford is an African American resident of €uhs Parish who, since 1988, has
owned a home at 7071 Ridgefield Dr., New Orleardsr home was “completely destroyed” by
Hurricane Katrina, making it uninhabitable and fogcher to rent an apartment in Baton Rouge
for two years while she continued to pay the mayéggan her home. Affidavit of Almarie Ford
19 1-3, 5 (May 24, 2010) (Ex. U). Although Ms. &oeceived over $146,000 in insurance

proceeds, she faced over $297,000 in rebuildintscés. 1 4-5. Because the pre-storm value
13
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of her home was only $150,000 and that value wasstlean the cost of repairing the damage,
Ms. Ford received an award arfly $3,468 ($150,000 minus her insurance proceeds)ing a
gap in rebuilding costs of nearly $150,004. 7 5. LRA also required Ms. Ford to assign to it
the proceeds from a small settlement with StatenRasurance, “leaving [her] with a grant of
only $1,399.46.”Id. § 5. As Ms. Ford explains:

| have been living in my property since Septem!8$& but repairs are not

completed, because | did not receive enough mawey the Road Home

Program or insurance to complete repairs. Theriextef my house still requires

painting, and storm shutters, and the interior ireguinishing work. | had to

spend $35,000 of my own funds and take out a SBA for $54,000 to repair the

home, but the repairs are still not finished. rrently still owe $22,173.01 on the

SBA loan. My mortgage company Wells Fargo Home tiylage will not release

the remaining balance of insurance funds untilire@ae completed, but | cannot

finish repairs because | have no money available.
Id. 6.

Edward Randolph is an African American residenddeans Parish who, since 2000,
has owned a “duplex” at 8851-8853 Gervais St., [glgans, 70127, half of which he rented
out prior to Hurricane Katrina. Affidavit of Edwé&iRandolph {1 1-2 (May 24, 2010) (Ex. V).
Mr. Randolph’s home suffered more than $308,19@luilding costs.ld. 6. But because his
home’s pre-storm value was $135,000, he receivRdaal Home grant of only $16,649.92 --
$135,000 minus his insurance proceeds of about,8007and minus the $10,500 FEMA grant
he had received to fix structural damade. 1 4-5. Mr. Randolph describes the consequences
of the gap between the Road Home grant award anda$t of repairing his home:

With the grant award | received from the Road Hom&rance, and FEMA, |

am still short $173,193 needed to rebuild my housel was able to move back

into my house in December 2009, after renting artagent in Luling, Louisiana,

25 miles upriver of New Orleans. During this tirhbad to pay rent and my

mortgage, and almost lost my house twice to fosol® because | was unable to

afford both of these responsibilities. | am stillable to rent the other side of my
house, and all repairs are not yet completed.

14



Case 1:08-cv-01938-HHK Document 50-1 Filed 06/02/10 Page 22 of 51

Id. 111 6-7. If the LRA had awarded grants based oradseof repairs, rather than on
pre-storm home value, Ms. Ford and Mr. Randolpln eaauld have received a grant of
$150,000, instead of grants of $1,399 and $16,&&pectively. Ford Aff. T 5;
Randolph Aff. § 5.

D. The LRA Executive Director Admits That the Road Hone Grant Formula Has
Adversely Affected African American Homeowners

In August, 2009, the House Subcommittee on HouaittyCommunity Opportunify
held a hearing on the administration of the Roadthelprogram and the extent to which it has
operated adversely to African American home owndisthat hearing, in his capacity as
Executive Director of the LRA, Rainwater admittédttthe Road Home program had produced
an adverse effect on African American homeowné&isld Hearing Before the Subcommittee on
Housing and Community Opportunity of the Commitb@eFinancial Servicesmplementation
of the Road Home Program Four Years After Hurric&agrina (Aug. 20, 2009), Ser. No. 111-
70, at 23 (Ex N) (“Hearing Transcript”), at 23-24,ailable at

http://www.house.gov/apps/list/hearing/financialsvdem/hrhus 082009.shtml

In his testimony, Rainwater confirmed that the Rblane grant formula has had an
adverse effect on African American homeownersstFRainwater agreed that “home values in
predominantly African American neighborhoods temté lower than values in similar houses
in predominantly white neighborhood$d’ at 23;see also idat 18 (Rainwater stating that the

additional compensation grant was created becasessments in “parts of New Orleans were

® The House Subcommittee on Housing and Communifyo@pnity has jurisdiction over HUD and
its implementation of the Road Home prograBeeHouse Committee on Financial Services,
Committee/Subcommittee Jurisdiction: Housing anch@ainity Opportunity (Ex. W) (“The Housing
and Community Opportunity subcommittee . . . ovesghe Department of Housing and Urban
Development . . . . The subcommittee also handbetens related to public, affordable, and ruraldiog,
as well as community development . . ..").
15
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lower than other parts, like Lakeview”). Next, whasked whether it is “true that African-
American homeowners are more likely to receive vidatlled the pre-storm value for their
homes by virtue of the [ methodologies that yoa tescompute values—is it true that they are
more likely to receive the pre-storm value as opdds the actual cost to repair value,”
Rainwater agreed, “Yes sir, | am sure it is.l.do not deny that.”ld. at 23-24.

Rainwater also admitted that most low-income hommaws lack the resources to rebuild
their damaged homes, agreeing that low-income hames “9 times out of 10, they cannot
save the money or have the money by which to gsetihomes [repaired]ld. at 17. Overall,
Rainwater disclosed, the Road Home grant formutbléih a gap between the cost of rebuilding
homes in New Orleans and the grant funds availabl#hat purpose. As he explained, LRA’s
“analysis showed a gap in homeowner rebuildingueses available in the city of New Orleans,
of between $1.6 billion and $2.3 billion. . . . Malow-to-moderate income homeowners may
not have the resources to build their homes wigftimds available.’See idat 90.

E. More than $500 Million in Road Home Monies Are Needd to Fund the Road Home
Grants Recalculated Through Use of a Non-Discrimin@ry Formula

Although the Plaintiffs lack access to LRA’s cuirenogram data, publicly available
information reveals that the cost of recalculaff@ad Home grants in Orleans Parish, based on
a formula with no adverse impact, is estimateeiimeed $500 million.

The computation of this estimate is straightforwafthe starting point is 41,419, the
number of Road Home grant recipients in OrleangsRavho have received rebuilding grants
under Option 1.SeeState of Louisiana, Office of Community Developmértte Homeowner
Assistance PrograitWeek 201 Situation & Pipeline Report (May 11, 20a017 (Ex. X). Next,

this number is multiplied by 46.7% to reflect thergentage of recipients who received a grant
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based on pre-storm home value, resulting in 19r84i8lents of Orleans Parish who are
estimated to have received grants based on thstpmner value of their homes. (These
individuals would receive higher rebuilding graateder a grant formula based on the cost of
repair). PolicyLink Study at 43 (Ex. N). This nber is again multiplied, this time by 48.9%,
the percentage of recipients who have incoales/e80% of the area median inconng, at 37,
as they were ineligible for the Additional CompeimaGrant, which was initially limited to
$50,000 but today is limited only by the full co$trepair’ Thus, 9,459 recipients in Orleans
Parish would be expected to benefit from a recatedl grant formula. Finally, to estimate the
cost of funding the difference between the old tgamd the recalculated grants for 9,459
recipients in Orleans Parish, their number is mliétd by the average gap of $54, 586 between
the grants awarded and the cost of repairing hamiew Orleans.ld. at 47. The ensuing
estimate of the additional monies needed to fundlcellated Road Home grants for Orleans
Parish residents is $516 million.

F. LRA Has Announced Plans That, in the Near Future, Vduld Deprive the Plaintiffs
of Their Ability to Obtain Equitable Relief in This Action

Since 2009, the LRA has taken action to obligatgdaortions of the remaining federal
emergency CDBG funds that HUD has provided forRbad Home Homeowner Assistance

program. And now, with less than a month befoeeltRA is scheduled to dissolve

% Last year, the LRA amended its formula to remnee350,000 cap on the Additional
Compensation Grant. LRA Proposed Action Plan Amagmat 39, Removal of Affordable Compensation
Grant Cap (Oct. 12, 2009) at 1 (Ex. Y). As a regibad Home grant recipients with incomes at or
below 80% of the area median income should belemtid a grant based on the full cost of repair.
Accordingly, it does not appear that these low-meandividuals would receive a higher grant awérd i
the Court orders the LRA to implement a non-disoratory formula based on the cost of repair.

17
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organizationally? the LRA has announced plans to direct how the $#i®n in remaining

Road Home funds it possesses should be expendetdigver organization assumes its duties.
See generallProposed Action Plan Amendment No. 43 (Third Appietpn) —Homeowner
Unmet Recovery Needs Program To be Submitted farAgproval May 19, 2010 (Apr. 28,

2010) (Ex. aa) (“Action Plan Amendment 43”). Edyalitical, only $500 million in

unobligated funds remain with HUD from the thircpagpriation that Congress earmarked for
the Road Home program. And it isn’t even cleat,tivere the Court to grant the relief
requested, this $500 million could be used entitelfund the recalculated Road Home grants, as
HUD may be required to direct a portion of thisduo defray expenses incurred by the LRA or
Louisiana under Options 2 and 3 of the Road Homgnam, as well as expenses for compliance
and assuranceSeeAffidavit of Peter Romer-Friedman 1 5 (June 2, 20EX. bb).

It should be clear, therefore, that in the veryrrdeture, there will be insufficient monies
remaining to fund the equitable remedy the Pldmteek. As the remaining funds that HUD
and LRA together have in their custody are appraxéty $648 million, assuming none of those
monies has already been committed for other pugydisere are scarcely sufficient monies
remaining in the Road Home Program to permit fugdihthe grants to Orleans Parish residents
recomputed through use of a non-discriminatory fdem Any further commitment of the
remaining Road Home monies would forever deny tae#ffs an opportunity to obtain a full
equitable remedy in this action.

I. LRA’s Recent Actions Reduced its Remaining Rtzade Funds to $148 Million

While the LRA has taken a number of steps to ob#igia remaining Road Home funds,

by far the LRA’s most significant action was remayithe $50,000 cap on the Additional

10 By statute, the LRA Board will sunset on JuneZIL0. See Louisiana Recovery Authority,
Resolution to Approve Strategic Allocation of Renmiag Unspent Funds (May 17, 2010) at 2 (Ex. 2).
18
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Compensation Grants (“ACG”) given to homeownergwiicomes at or below 80% of the area
median income SeeLRA Proposed Action Plan Amendment 3&moval of Affordable
Compensation Grant Cgct. 12, 2009) (Ex. Y); Letter from Yolanda ChayBeputy

Assistant Secretary for Grant Programs, to PaubhRater (Oct. 14, 2009) (“HUD Letter”) (Ex.
cc) (acknowledging LRA's action plan amendmentreniove[e] the $50,000 cap for [ACGs] to
provide these low- to moderate-income homeownetis additional resources needed to recover
from Hurricanes Katrina and Rita”). Both Rainwated HUD described removing the ACG

cap as an effort to assist low-income homeowneis iebeived low Road Home grants based on
pre-storm homes values and, thus, faced largeigapbuilding costs that prevented them from
realizing the program’s benefits.

Although removing the ACG cap provided importargistaince to thousands of very low-
income homeowners, including some members of tbpgsed Plaintiff class, it did not address
the gaps that many moderate-income African Amerfcaneowners continue to face.

Removing the cap did nothing to supplement thetgrahhomeowners whose incomes exceed
80 percent of the area median inconsee, e.gLRA Plan Amendment 39, at 1-2; Ford Aff. § 5
(Ex. U) (stating that she was not eligible for a@@nd received a grant of $1,399); Randolph

Aff. 1 5-6 (Ex. V) (stating that because he reedia grant of $16,649 he is still “short

1 See id Testimony of Paul Rainwater, Hearing Transcaipt1-12 (Ex. N); Katy Reckdahl and
David HammerFeds sign off on Road Home chan@ames Picayune (Oct. 16, 2009), at 1 (Ex. dd)
(“Oct. 16, 2009Times Picayundurticle”) (stating that HUD’s approval letter walipermit LRA to “give
up to $34,000 in extra grant money to as many é30090w- to moderate-income homeowners,
Rainwater said. The aim is to help people whohl@mdes of modest value. Because the original grants
were based on a home’s pre-storm value, in marmgsdagy did not cover the cost of rebuilding. That
was especially true in poorer neighborhoods, whixve lower property values.”). Accordingly, both
HUD and LRA acknowledged that their formula advirémpacted residents with more modest homes,
who are disproportionately African-American. Absany recognition that HUD had approved the
formula that created the disparities in the filacp, HUD Secretary Shaun Donovan hailed the remova
of the ACG cap as “a good example of HUD’s williegs to alter ‘barriers that hamper recovery.” .Oct
16, 2009Times Picayundrticle, at 1 (Ex. dd) (quoting Secretary Donovan)
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$173,193 needed to rebuild™. Moreover, it reduced the LRA'’s remaining Road Hopnogram
funds by $317 million to a total of $148 millioMlay 2010 LRA Budget Update at 2 (Ex. J).

il The LRA Intends to Obligate the $148 MilliodnRemaining Funds Very Soon

With only $148 million remaining in unobligated RbBlome Homeowner Assistance
funds,id., the LRA intends to obligate most, if not all,tbé remaining funds it possesses by
passing a $100 million-plus Action Plan Amendmei.(43) to transform the remainder of the
Road Home program from a grant program into a “conton lending program.” Action Plan
Amendment 43 at 2 (Ex. a&). Amendment 43 would provide loans to homeownérs w
already received Road Home grants, but “have nabegen able to reoccupy their pre-storm
dwelling due to unmet recovery needsd.

Last week, the LRA informed the Plaintiffs thaintends to approve the lending program
as Action Plan Amendment 43 atfiisal board meeting in June before LRA dissolves, ard th
several other state bodies would pass the Amendbstote its submission to HUD for
approval. Romer-Friedman Aff. 1 4-5 (Ex. bb). c®@ihRA’s Board approves Amendment 43
(or any other amendment), it could be presentédltD within about 8 days, as the only waiting
period for action that state law imposes is a selanperiod between approval by LRA and
approval by a legislative bodyseel a. Rev. Stat. § 49:220.5(G)(4) (2010). TherefdreRA

approves Amendment 43 on June 24, it could seek’sldpproval by early- to mid-July. And

2Indeed, only 42% of Road Home applicants havenmesat or below 80 percent of the area
median income to qualify for an ACG. PolicyLinku8y at 37 (Ex. S). Nor did removing the ACG cap
correct the discriminatory formula that createdgtzable gaps in the first instance.

'3 To justify no longer providing rebuilding grantsat need not be repaid and instead offering
loans that must be repaid to private financialiingons, the LRA states that (1) despite Road Home
program assistance, “20,000 households statewideill not be able to rebuild and reoccupy their
homes,” and (2) there will be thousands of homeosmdno require additional financial assistance,
especially in the current recession where constmud¢nding has been significantly reducedd’ at 1.
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while HUD has 45 days to review and approve anyohcPlan Amendment, HUD can approve
the amendment immediately. 24 C.F.R. § 91.500coAtingly, based on the schedule currently
in place, LRA’s lending program will be ready fotJB approval in July or, at the latest, in
August and can be implemented immediately thereaftRA, however, has the discretion to
accelerate this process by moving its Board meetiram earlier date, as long it provides public
notice 24 hours in advanééin which case HUD could approve this amendmemtaaly as mid-
June, 2010. Once LRA proposes and HUD approvesreamdment obligating LRA’s remaining
Road Home funds, these monies will become unavaitalfund an equitable remedy in this
action.
ii. LRA May Also Request that HUD Disburse the $500dvilThat Remains from
the Road Home Appropriation, Jeopardizing the Aalility of These Monies to
Fund Recalculated Road Home Program Grants
In addition to obligating the money it currentlygsesses, the LRA may also request that
HUD obligate, award, and disperse the remaining$&0lion that HUD has in unobligated
federal Road Home funds from the third Congerssiappropriation.See2007 Act, 121 Stat. at
1343; Romer-Friedman Aff. 5 (Ex. bb). Since iR can make such a request in the same
timeframe as it approves and submits Amendment 484D, there is a direct and immediate
threat to the remaining $500 million that wouldetliise be available to fund recalculated

grants, should the Plaintiffs prevail in this aatio

STANDARD OF REVIEW

“The purpose of a preliminary injunction is meréd preserve the relative positions of

the parties until a trial on the merits can be Kel€haplaincy of Full Gospel Churches v.

“Seela. Rev. Stat. § 49:220.4(C) (stating that the L&A its board “shall be subject to. . . the
laws relative to public records and open meetingsapplicable to state agencies”); La. Rev..$at
42:7(A)(1)(b) (“All public bodies . . . shall giweritten public notice of any regular, special, or
rescheduled meeting no later than twenty-four hbefere the meeting.”).
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England 454 F.3d 290, 297 (D.C. Cir. 2006JFGC’) (quotingUniv. of Tex. v. Camenisch
451 U.S. 390, 395 (1981)). “To warrant preliminanynctive relief, the moving party must
show (1) a substantial likelihood of success omtlegits, (2) that it would suffer irreparable
injury if the injunction were not granted, (3) tlaat injunction would not substantially injure
other interested parties, and (4) that the pubtierest would be furthered by the injunctiond.
(citations omitted).

“These factors should be balanced against one anatid ‘[i]f the arguments for one
factor are particularly strong, an injunction mague even if the arguments in other areas are
rather weak.”Jasperson v. Fed. Bureau of PrispA80 F. Supp. 2d 76, 88 (D.D.C. 2006)
(Kennedy, J.) (quotin@ityFed Fin. Corp. v. Office of Thrift Supervisj@8 F.3d 738, 747 (D.C.
Cir. 1995)). Thus, “[tlhe Court evaluates the féactors on a ‘sliding scale.FOP Library of
Cong. Labor Comm. v. Library of Con39 F. Supp. 2d 20, 24 (D.D.C. 2009) (Kennedy, J
(quotingDavenport v. Int’l Bhd. of Teamsters66 F.3d 356, 361 (D.C. Cir. 1999)). “For
example, if plaintiffs make[] a strong showing oeparable harm and there is no substantial
harm to defendants, the Court applies a correspghdiower standard for likelihood of
success.”ld. (citing WMATC v. Holiday Tours59 F.2d 841, 843 (D.C. Cir. 1977)).

The Plaintiffs need not show that irreparable harcertain; they must only demonstrate
“some likelihood of irreparable harm in the abseofcan injunction.” Leitner v. United States
679 F. Supp. 2d 37, 42 (D.D.C. 2010) (“Both thetdaiStates Supreme Court and the Court of
Appeals for the D.C. Circuit have also emphasibed & plaintiff must show at least some
likelihood of irreparable harm in the absence ofrgmnction.” (citingWinter v. Nat. Res. Def.
Council, Inc, 129 S. Ct. 365, 375 (2008) (holding that a piHimust “demonstrate that
irreparable injury is likely in the absence of ajunction,” and not a mere “possibility”);

22



Case 1:08-cv-01938-HHK Document 50-1 Filed 06/02/10 Page 30 of 51

CityFed 58 F.3d at 747 (holding that a plaintiff must derstrate “at least some injury” for a
preliminary injunction to issue”) (citation and émbhal quotation marks omitted))).

SUMMARY OF ARGUMENT

As the Plaintiffs demonstrate below, they are ktito a temporary restraining order
and, if necessary, a preliminary injunction barring LRA from obligating and/or spending the
remaining Road Home Homeowner Assistance fundsctidt! be used to provide the Plaintiffs
with an equitable remedy.

In recent months the LRA has already obligatedspaht hundreds of millions of dollars
of the remaining Road Home Homeowner Assistancddurnd within days or weeks, the
LRA will obligate most or all of the remaining $14dllion it possesses and also ask HUD to
obligate and disburse the remaining $500 millioRoad Home funds in HUD’s custody. If
even a significant portion of these funds are @ltéd for a purpose other than relief in this
action, it will forever deny the Plaintiffs an opjity to obtain the full equitable relief they
seek — the recalculation of Road Home grant awiar@sleans Parish on a non-discriminatory
basis.

Under these circumstances and particularly whemigouent funds are at stake, courts
routinely freeze disputed assets in order to pvestre status quo pending resolution of the
litigation. In fact, the only unique or novel aspef the Plaintiffs’ motion is that one Defendant,
the LRA’s Executive Director Paul Rainwater, hatialty conceded the merits of Plaintiffs’
disparate impact claim.

The Plaintiffs can easily satisfy each part offing-part balancing test to obtain a
preliminary injunction. First, it is undisputalileat the Plaintiffs will lack an adequate remedy
to the discrimination they suffered if the LRA isrmitted to further obligate and spend the
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remaining Road Home funds. Next, there will behaan to the Defendants by temporarily
freezing the remaining Road Home funds, and otiterested parties widdctually benefifrom
the preliminary relief the Plaintiffs seek, as éxig Road Home applicants would recegrants
instead ofoansunder the LRA’s proposed lending program.

Finally, the public interest strongly supports tb&uance of a preliminary relief, because
an injunction will preserve the opportunity of tRintiffs and this Court to vindicate the civil
rights of homeowners who are victims of discrimioatin the nation’s largest federal
emergency housing program, a program to which Geasgspecifically attached fair housing and
non-discrimination protections.

ARGUMENT

The Plaintiffs Are Entitled to a Temporary Restraining Order and Preliminary
Injunction Barring the Executive Director of LRA or a Successor From Obligating
and/or Spending Any Funds Available for Relief in This Action, or Seeking From
HUD the Further Obligation and/or Disbursement of Any Such Funds

A. The Plaintiffs Have a Substantial Likelihood of Sucess on the Merits

As the Plaintiffs have marshaled substantial evééeabout how and why the Road Home
Program grant formula has had a disparate impaétfecan American homeowners, the
Plaintiffs have a very high likelihood of succeaglin their disparate impact claim.

To determine the Plaintiffs’ likelihood of succettss Court should apply the burden-
shifting framework that a number of Circuits hadepted to adjudicate FHA disparate impact
claims, drawing on Title VII jurisprudencé&ee Huntington Branch, NAACP v. Town of
Huntington 844 F.2d 926, 935-36 (2d Cir. 1988) (adoptingktheden shifting frameworkxee
also Nat'l Fair Housing Alliance v. The Prudentiak. Co. of Am.208 F. Supp. 2d 46, 60

(D.D.C. 2002) (“Courts have applied the basic bordeifting scheme used to review disparate
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impact claims brought under Title VII . . . to despte impact claims brought pursuant to the
FHA.”) (citations omitted).

The Second Circuit and “several [other] circuitsdadopted this burden-shifting
framework,”2922 Sherman Ave. Tenants Assoc. v. District air@big 444 F.3d 673, 680
(D.C. Cir. 2006) (discussing competing approacbesdjudicating FHA disparate impact
claims, but declining to adopt a standard, as thetiffs could not satisfy either standard)
(citing Darst-Webbe Tenant Ass’n Bd. v. St. Louis Housh.A417 F.3d 898, 901-02 (8th Cir.
2005);Langlois v. Abington Hous. Aut207 F.3d 43, 51 (1st Cir. 20003ge also Gamble v.
City of Escondido104 F.3d 300, 306 (9th Cir. 1997), which operatethe following manner:

In order to make out a prima facie case under H& &n a theory of disparate

impact, a plaintiff must demonstrate that an outiyaneutral practice actually

or predictably has a discriminatory effect; thathias a significantly adverse or

disproportionate impact on minorities, or perpetsategregation. The plaintiff

need not make any showing of discriminatory inteotyever. The burden then

shifts to a defendant to demonstrate that “itsoactifurthered . . . a legitimate,

bona fide governmental interest and that no altermavould serve that interest

with less discriminatory effect.

Fair Hous. in Huntington Comm. Inc. v. Town of Hogton 316 F.3d 357, 366 (2d Cir. 2003)

(citations and internal quotations omittéd).

13 |n Metropolitan Housing Development Corporation viage of Arlington Heights558 F.2d
1283 (7th Cir. 1977), the Seventh Circuit adoptedlternative four-part test that would considieter
alia, “whether any evidence indicates discriminatotgimn.” Courts have vigorously rejected that test,
however, as it “would place ‘too onerous a burdenplaintiffs to treat these four factors ‘as steps
necessary to make out a prima facie ca2822 Sherman Aved44 F.3d at 680 (quotingown of
Huntington 844 F.2d at 935-36), and it would contraveneRHA's stated purpose of ending
discrimination. SeePfaff v. HUD 88 F.3d 739, 745-46 (9th Cir. 1996) (“we findsupport for the
proposition that a finding of intent is requiredetstablish a prima facie case of disparate impagd¢uthe
FHA”") (citing United States v. Yonkers Bd. of EQ&37 F.2d 1181, 1217 (2d Cir. 1987) (“The conssns
is that a plaintiff need prove only discriminat@f§ect, and need not show that the decision comethi
of was made with discriminatory intent."Jpwn of Huntington844 F.2d at 934-35 (“The Act’s stated
purpose to end discrimination requires a discringineeffect standard; an intent requirement wotiigh s
the statute of all impact on de facto segregat)jpiliited States v. City of Black Ja&08 F.2d 1179,
1185 (8th Cir. 1974) (“Effect, and not motivatios the touchstone, in part because clever men may
easily conceal their motivations, but more impatiarbecause . . . ‘we now firmly recognize that th
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The Plaintiffs have a strong likelihood of prevagliunder this burden-shifting
framework. At the outset, the Plaintiffs can destoaite gorima faciecase under the FHA, as
the statistical, documentary, and testimonial evigen the record shows that the LRA’s
“outwardly neutral practice” of using the pre-stovalue to determine rebuilding grants,
“actually or predictably has a discriminatory effeon African American homeowners in New
Orleans; “that is, [it] has a significantly advemedisproportionate impact.Huntington
Comm, 316 F.3d at 366.
First, homes in predominantly African American rigagrhoods have lower values than
homes in predominantly White neighborhoods in Nate&hs, even when the homes are
comparable. African Americans are also more likejn Whites to own homes with lower
values than Whites. Indeed, the LRA’s ExecutiveeBtior Paul Rainwater already conceded this
point by admitting to a Congressional panel thé ftrue that home values in predominantly
African-American neighborhoods tend to be lowentlkialues irsimilar housesn
predominantly white neighborhoods.” Hearing Traipgat 23 (Ex. N) (emphasis added).
The following record evidence supports his obsiona
* U.S. Census Data shows nearly 80% of African Anagricomeowners in New
Orleans owned homes worth less than $100,000, caupa 33% of White
homeowners, and 93% of African American homeowpans homes worth less than
$150,000, compared to 55% of White homeown&wsePercentage of African
American and White Homeowners Who Own Homes Less1 100,000, $125,000
and $150,000 in Orleans Parish (Ex. P).

« U.S. Census data and an illustrative map show #gian home value and percentage
of African American owner occupied homes in eachste tract, and demonstrate
that almost none of the Census tracts where Afrig@ericans own 60% or more of

the homes have a median home value of $150,00®ue, whereas the vast majority
of Census Tracts where Whites own 80% or moreehttmes have a median home

arbitrary quality of thoughtlessness can be asstfisas and unfair to private rights and the puiplierest
as the perversity of a willful scheme.”) (citat®omitted)).
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value between $150,000 and $300,000, or $300,00%300,000. African American
Homeowners and Home Values by Census Tract, Orleansh (Ex. Q); African
American Percentage of Owner Occupied Homes andavid¢dome Values in
Orleans Parish (Ex. R¥ccordPolicyLink Study at 46, 49 (Ex. S) (reporting “asge
pre-storm home value by block” in “select heavignthged neighborhoods” in New
Orleans, to demonstrate how the “predominantlyc&ini American neighborhoods”
of “Gentilly, Lower 9th ward, and New Orleans Ehatl lower pre-storm value”).

The affidavit of a veteran New Orleans real egpatdessional and public official
with authority over housing issues, who states‘tBased on my experience, | have
observed that pre-Katrina homes in predominantlycAh American neighborhoods
were valued less than comparably size homes iropregantly White
neighborhoods.” Johnson Aff. 1 6 (Ex. T).

Second, LRA adopted and HUD approved a grant faarthdt determines awards based

on the lesser of the pre-storm home value or tise @larepairing damage. Road Home Policies

3.4, at 12 (Ex. L).

Third, as African American homeowners in New Orkeare more likely than White

homeowners to own homes with lower pre-storm valaed because Road Home program grant

awards are based on tesserof pre-storm value of the home or the cost of népgidamage,

African American homeowners in New Orleans are ntikedy than White homeowners to

receive grants based on the pre-storm value af lloenes rather than the higher cost of repair,

and experience more frequent and larger gaps inldélg resources than White homeowners.

The following evidence strongly supports theseuakéallegations:

The PolicyLink study analyzed the LRAssate-wideprogram data and found that the
rebuilding gap “was larger for African American dipants [$39,082 on average]
than their white counterparts [$30,863]” and tHghe grant formula had a more
negative effect on those whose homes were valssdian their damage estimates.”
PolicyLink Study at 42-43 (Ex. S).

Because of the large racial disparities in homaeslin New Orleans, the disparities
observed by PolicyLink areery likely to be even greater within New Orle&mesn
statewide, as evidenced by the disparities repdotieselected neighborhoods in New
Orleans. See idat 48 (finding that in the Lower 9th Ward, a predoantly African
American neighborhood, the average pre-storm haheewvas $100,739, the
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average Road Home grant was $93,401, and the a&vgegmin rebuilding resources
was $75,355, whereas in the predominantly Whitghimrhood of Lakeview, the
average pre-storm home value was $336,064, thagedétoad Home grant was
$109,777, and the average gap in rebuilding ressumas $44,405%ee also id
(finding that 66.1% of the Lower 9th Ward applicafdced gaps of more than
$40,000, while only 35.2% of Lakeview applicantsefd such a substantial gajo),
at 42, 47 (stating that homeowners in New Orleanawerage experienced a much
larger rebuilding gap, $54,586, than homeownerswside, $35,865).

The affidavits of African American homeowners wieaeived very low grant awards
based on the pre-storm value of their homes aerdefibre, have faced large gaps in
rebuilding resources and have been unable to etheir homes.SeeFord Aff. 1 5-
6 (Ex. U) (stating that the damage to her home $285,000 for which she received
over $146,000 in insurance proceeds; but she redei\Road Home grant of only
$1,468 based on her pre-storm home value of $180d)@ as result has not finished
repairing her home, despite spending $35,000 obtwarmoney and taking out a
$54,000 SBA loan); Randolph Aff. 11 5-7 (Ex. V)atstg that the damage to his
home was over $308,000 for which he received apd@7,000 in insurance
proceeds, he received a Road Home grant of onlye8@6and as a result he is still
“short $173,193 needed to rebuild [his] house” @ldrepairs are not yet
completed”).

An affidavit of Carol George Johnson, the ownea ofiortgage company in New
Orleans that provides mortgages to thousands of Qid@ans homeowners, who
states that she has “observed that because dfnimeita employed [by LRA], Road
Home Program grant awards have been issued in agnanch that homeowners in
predominantly African American areas receive logiant awards than homeowners
in predominantly White areas.” Johnson Aff. I X.(E).

The LRA’s Executive Director conceded this pointtb§ing Congress that he is “sure it

is true” and he “does not deny that” it is “truat\frican-American homeowners are more
likely to receive what is called the pre-storm \eafar their homes by virtue of the []
methodologies that [the LRA] use[s] to compute ealu. . they are more likely to receive the
pre-storm value as opposed to the actual cosptmmealue.” Rainwater Testimony, Hearing

Transcript at 23-24 (EX. N).

Taken together, these key facts are more tharcgrifito show that the LRA’s

“outwardly neutral” grant formula has “actually predictably” had a “significantly adverse or
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disproportionate impact” on African American homens in New OrleansHuntington
Comm, 316 F.3d at 366. Accordingly, the Court shoudi that the Plaintiffs will be able to
“make out a prima facie case under the FHA on arthef disparate impact.1d.

Once the Plaintiffs presenpama faciecase, the burden shifts to the LRA to
demonstrate that (1) it had a “bona fide goverradenterest” in using the pre-storm value to
determine the amount of Road Home grants, andn@pfternative would serve the
[government’s] interest with less discriminatoryeet.” Id. (QquotingTown of Huntington844
F.2d at 936). The LRA, however, cannot satisfljezitstandard.

First, as the primary function of the Road Home ldomner Assistance program is to
assist homeowners in rebuilding their honsegLRA Action Plan Amendment 14 (May 14,
2007) at 1 (Ex. M), LRA cannot assert that it hdmaa fide interest in using the pre-storm value
to determine Road Home grants when that formulbl@alve, and has left, owners of homes in
areas with depressed property values without trense complete repairs. As Rainwater has
made clear and as the record evidence shows, adwomewho receives an Option 1 Road
Home grant based on a pre-storm value will typycatit have adequate funds to rebuild his or
her home, whereas a homeowner who receives alggaat on the cost of repairing the damage
typically will be able to rebuild his or her hom8eeHearing Transcript at 11, 17-20, 3&e
supraat 11-14.

Second, the LRA cannot show the absence of allssgminatory alternative.
Huntington Comm.316 F.3d at 366. Indeed, an alternative thatidvbave had no adverse
impact was readily available. LRA’s Executive @t@ conceded an across-the-board grant
formula based on the cost of repairing damage wbalead been an acceptable alternative and
would have reduced or eliminated the disparitieedaby owners of homes in areas with low
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pre-storm values, most of whom in New Orleans wdrezan American. SeeHearing
Transcript at 18-19, 23-24. Nor is there any greltelihood that HUD could satisfy this
standard. Therefore, neither the LRA nor HUD clamt that a less discriminatory alternative
was unavailable.

As there is little chance the Defendants can ddwey burden of rebutting the Plaintiffs’
prima faciecase, the Plaintiffs have a strong likelihood @&vailing in their disparate impact
claim. Accordingly, the Plaintiffs have satisfid first part of the four-part balancing test for
temporary and preliminary relief.

B. Absent an Order Freezing the Assets Available to $iafy the Equitable Relief the

Plaintiffs Seek in This Action Until the Merits of This Action Can be Adjudicated,

the Plaintiffs Will Be Irreparably Harmed

For an injury to constitute irreparable harm, itu'sh be ‘certain and great,” ‘actual and
not theoretical,” and ‘of such imminence that thisra clear and present need for equitable relief
to prevent irreparable harm.FOP Library of Cong. Labor Comn639 F. Supp. 2d at 24
(quotingCFGC, 454 F.3d at 297). In addition, it “must be ‘bagaemediation,” which means
that “[t]he possibility that adequate compensatargther corrective relief will be available at a
later date, in the ordinary course of litigationighes heavily against a claim of irreparable
harm.” 1d. (quotingCFGC, 454 F.3d at 297-98 (citation omittedge alsd 1A Wright, Miller
and Kane, Federal Practice and Procedure § 29289b) (“Only when the threatened harm
would impair the court’s ability to grant an effeet remedy is there really a need for

preliminary relief.”))*®

'8 |n the context of the FHA, a number of courts haslepted a rebuttable presumption of
irreparable harm when the court finds that therffifés have demonstrated a likelihood of succesthen
merits. See Gresham v. Windrush Partners,.L 780 F.2d 1417, 1423 (11th Cir. 1984) (holdingtth
“because of the subtle, pervasive, and essentiedinediable nature of racial discrimination, probthe
existence of discriminatory housing practices figent to permit a court to presume irreparable
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The LRA has already obligated and spent hundredsilbbns of dollars of the
remaining Road Home Homeowner Assistance fundsiratige near future it will take action to
obligate and spend the $148 million of remainingdsiit possesse$ee suprat 17-21.
Similarly, the LRA or its successor could obtaionr HUD within the near future an obligation
and disbursement of all or part of the $500 millimmm Congress’ third emergency
appropriation that remains unobligateslee idat 21. As these funds taken together, which
amount to $648 million, barely exceed the estimatest of $516 million needed to fund
recalculated grants for nearly 9,500 homeowne@rleans Parish, any additional commitment
of the remaining Road Home funds will likely predéuthe full award of equitable relief the
Plaintiffs seek in this action.

Once the LRA and HUD obligate a portion or all k¢ remaining Road Home funds for
other purposes, the funds “cannot be recouped”taedgfore, the Plaintiffs will suffer
irreparable harm, as “[i]t will be impossible iretabsence of a preliminary injunction to award
the plaintiffs the relief they request if they shtbaventually prevail on the meritsAmbach v.
Bell, 686 F.2d 974, 986 (D.C. Cir. 1982) (holding ttinet threat of an agency obligating its
remaining appropriated funds to other recipientsigethe conclusion of the action supports a
finding of irreparable harm) (quoted @ity of Houston v. HUD24 F.3d 1421, 1426 (D.C. Cir.
1994));see also Population Inst. v. McPhers@d7 F.2d 1062, 1081 (D.C. Cir. 1986).

As there is virtually no likelihood that the Plaffg’ claim will be adjudicated on the
merits before the remaining funds are obligated@mdispersed, the risk is great and imminent

that some or all of these funds will forever bd tasthe Plaintiffs, causing them irreparable

injury”); see also Silver Sage Partners, Ltd. v. City of Dddet Springs 251 F.3d 814 (9th Cir. 2001).

While the Court need not reach this issue to deteritnat the Plaintiffs will suffer irreparable har

these cases show the importance that federal cagsign to remedying ongoing fair housing violagion
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harm. Compare Population Inst797 F.2d at 1081 (finding irreparable harm arahgng
injunction pending appeal because “this court ballunable to grant effective relief” if the
agency distributes to other groups the funds pfasdught to enjoin the agency from
withholding),with Freeman v. Cavazp$56 F. Supp. 1, 3 (D.D.C. 1990) (finding no imegble
harm when a school challenged an agency’s decisiceduce funding the following year, but “a
decision on the merits, could be in place well bethe end of th[is] school year,” “[t]here is
little danger” that the “funds in question will neevocably lost,” and the agency had “stipulated
that it will not disburse these funds elsewheredpremresolution of this case.*}.

Under these circumstances, it is plain that, “toi@wnaving its case mooted,” a plaintiff
challenging an agency’s use or allocation of futmdsst . . . seek a preliminary injunction
preventing the agency from disbursing those fundty of Houston24 F. 3d at 1427 (citing
Population Inst. 797 F.2d at 1081 (“if the government in the instzase is permittei
distributethe $10 million to other organizations, the appeillbecome moot.”)). Accordingly,
the Plaintiffs seek, and the Court should awamipiarary and, if necessary, preliminary relief to
enjoin additional commitment and disbursement efRlmad Home funds within the custody of
LRA and HUD.

Nor can it be disputed that the Plaintiffs haveeguoitable interest in the disposition of
the Road Home funds in LRA’s custody, and thatltR&'’s plans to dispose of these funds will

cause the Plaintiffs immediate and irreparable harthe absence of temporary and preliminary

7 Accord Indian Path Med. Ctr. v. Leayio. 04-01000 (HHK), 2006 WL 1663453, at *6 n.7
(D. D.C. June 9, 2006) (Kennedy, J.) (dismissingetion for lack of standing, but observing that
without a preliminary injunction plaintiffs’ comgla challenging the allocation of Medicare fundsuleb
become moot “before a determination on the meadtdcdcbe completed,” and stating that “D.C. Circuit
case law makes clear that a plaintiff may only dvwving her complaint mooted by . . . ‘seek]ing] a
preliminary injunction preventing the agency fromldirsing the funds.”) (quotin@ity of Houston24
F.3d at 1427).
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relief. See Ellipso, Inc., v. Mand80 F.3d 1153, 1160 (D.C. Cir. 2007) (holding th®istrict
Court may issue a preliminary injunction “when atpdas demonstrated an equitable claim to
the assets”jciting Grupo Mexicano de Desarrollo, S.A. v. Alliance Bénuwohd, Inc, 527 U.S.
308, 332-33 (1999) (holding that a court may ndéeean injunction freezing assets in action for
damages where there is no equitable interest refrassetseckert v. Independence Shares
Corp., 311 U.S. 282, 289-9@940) (permitting an injunction freezing assetsause it assisted
the ultimate equitable relief of rescissiorggcord United States ex rel. Rahman v. Oncology
Assocs., P.C 198 F.3d 489, 496 (4th Cir. 1999) (holding twaen a plaintiff “asserts a
cognizable claim to specific assets of the defendaseeks a remedy involving those assets, a
court may in the interim invoke equity to presettvestatus qugending judgment where the
legal remedy might prove inadequate and the pre@nyirelief furthers the court’s ability to
grant the final relief requested.”).

In Ellipso, the D.C. Circuit affirmed a “preliminary injunoti to preserve [the
defendants’] assets for a potential judgment agftinem],” because the plaintiff sought an
“equitable remedy of an injunction” and reatlelya remedy at law, and because there was
evidence that the defendants were disposing afigputed assets and would not have other
significant assets from which they could satisfjydgment. 480 F.3d at 1155, 1159-60.

Here, the identical conditions are present. Tlaéniffs have a strong equitable interest
in the remaining Road Home funds, as their entiktyato obtain relief is tied directly to those
funds, and the only type of relief they seek is“#guitable remedy of an injunction” requiring
the LRA prospectively to implement the Road Homagpam in a non-discriminatory manner.

Id. at 1159-60.Moreover, the record shows that LRA has alreadigated and spent hundreds
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of millions of dollars in remaining Road Home fundsd in the near future the LRA and HUD
will obligate and disburse the remaining funds thegsess.See suprat 17-21.

Given that the Defendants currently possess abewtdme amount of funds as are
needed to provide full equitable relief, it is e¢l¢aat without an injunction the Defendants will
lack sufficient funds to satisfy a judgment for flaintiffs, creating an imminent and concrete
risk of irreparable harmCompare Ellipsp480 F.3d at 1155, 1159-6@jth Pan Am Flight 73
Liaison Group v. DaveNo. 10-0077 JDB, 2010 U.S. Dist. LEXIS 46623%48-*49 (D.D.C.

May 12, 2010) (finding no irreparable harm andc¢tg a motion to freeze disputed assets until
arbitration begins, as the plaintiff “only specekthat [the defendants] will dissipate the
disputed funds — it has provided no evidence tiaf{defendants] intend to do so,” and “it has
not demonstrated that the amount of funds [therizfiets] could disperse would leave an
insufficient amount to protect [the plaintiff'sjni@ancial interests”).

Moreover, [t]he justification for a preliminary umction [freezing the defendant’s assets]
in this case is heightened by the fact that thdipirterest is at stake,” as thousands of African
American homeowners are in jeopardy of losing théta to enforce their federal civil rights in
an action challenging discrimination in the nat®ldrgest emergency housing recovery program
— a program for which Congress mindfully mandated-discrimination protections and
requirements affirmatively to further fair housingahman 198 F.3d at 499 (holding that in
determining whether freezing the defendant’s assétsreasonable measure to preserve the
status quan aid of the ultimate equitable relief claimed we may take into account that a
court of equity has enhanced authority when thdipuiterest is involved”)accord13 James

Wm. Moore, et al., Moore’s Federal Practice 8§ 65682®5-33 (2010) (“[A] district court may
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issue a preliminary injunction to freeze the detents assets in a suit that seeks some equitable
relief and involves the defendant’s assets, eslheeraen the public interest is at stake.”).

Indeed, “when interim equitable relief is authodzasd the public interest is involved.
. ‘courts of equity may, and frequently do, go mémtther both to give and withhold relief in
furtherance of the public interest than they aatomed to go when only private interests are
involved.” Rahman198 F.3d at 499 (quotingnited States v. First Nat'l City BanR79 U.S.
378, 383 (1965) (quotingirginian Ry. Co. v. System Fed’'n No, 800 U.S. 515, 552 (1937)));
see also CFTC v. Next Fin. Servs. Unlimited,,IN@. 04-80562, 2005 U.S. Dist. LEXIS 38965,
at *31-*42, *46 (S.D. Fla. June 7, 2005) (followiR@hman 198 F.3d at 497, on the importance
of the public interest, and denying a motion toata@ TRO freezing a defendant’s disputed
assets in an action brought by the federal goventime

Finally, beyond the near certain loss of their apyaty to obtain equitable relief in this
action, the Plaintiffs would likely face additionaleparable harm. Absent relief to enjoin
commitment and disbursement of the remaining Roaméifunds, many Plaintiffs will be
unable to complete repairs to their homes in sieffiictime to satisfy “covenants” required by
LRA in every grant, that the homeowner “use theyprty within 3 years from the date of
closing as a primary residence.” Road Home Homeowwolicies Version 7.0 at 48 (EX. ee).
LRA rules require that homeowners who fail to $gtikis covenant repay the entire grant,
notwithstanding that the grant funds have been @ on repairs made to datgeeid.
(“Applicants who fail to meet the terms of the coaatsare requiredto pay back the entire
grant amount.”) (emphasis added).

Failure to occupy homes, because repairs coul@ntdmpleted without grants calibrated
to the cost of repair, would likely cause most homeers to become insolvent and risk the loss
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of their property altogetheiSeeJohnson Aff. 5, 8 (Ex. T) (stating that “manynay clients
[95% of whom are minority] . . . are at significargk of losing their property because they are
unable to adequately rebuild and return to themé&®, and therefore they cannot comply with
the Road Home Program covenant requiring themeaagheir primary residence within three
years from the date of their closing with the Rétne Program.”}® The loss of property
would, by its very nature, constitute irreparakderh to the Plaintiffs.

It is well settled that land is unique and its lessuld cause irreparable harrRelfresne
v. Village of Williams Bay865 F.2d 877, 883 (7th Cir. 1989) (“As a geneu#d, interference
with the enjoyment or possession of land is comsmi&rreparable’ since land is viewed as a
unique commodity for which monetary compensatioansnadequate substitute.Qnited
Church of the Med. Ctr. v. Med. Ctr. Comma89 F.2d 693, 701 (7th Cir. 1982) (unigueness of
land “settled beyond the need for citation.”). $htihe LRA’s clawback provisions threaten
many Plaintiffs’ primary asset — their homes — podes a very real threat of irreparable harm.

For all these reasons, the Plaintiffs have showt) #bsent the temporary and, if
necessary, preliminary relief sought herein, they almost assuredly, and certainly “likely,”

suffer irreparable harm.

'8 See als\ffidavit of Seth Weingart, Homeownership CounsglSupervisor at the Greater
New Orleans Fair Housing Action Center § 5 (MayZ®10) (Ex. ff) (stating that, as a housing counsel
in New Orleans since 2006, he has observed thatyrhameowners who received Road Home Program
grant awards are at risk of losing their homesabse they are unable to satisfy the grant covemants
reoccupy their homes. They are at risk of theeStét ouisiana taking their homes for failing taddoby
the grant covenants, and at risk of foreclosur¢hbir mortgage lenders for being unable to pay
mortgages on homes they are unable to live in. g gesntees would not have the financial capacity to
repay a loan if such a program was available, duké fact that they are already overburdened avith
mortgage and other debts, lack of income, and patit. Many of the homeowners unable to rebuit ar
elderly and on fixed incomes, and will not be ablafford a loan regardless of the terms.”).
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C. A Preliminary Injunction Will Not Substantially Har m the Defendants or Other
Interested Parties

The third factor also weighs strongly in favor oagting preliminary injunctive relief.
Neither the Defendants nor any other interested farties will suffer harm, let alone
“substantialharm,” if this Court enjoins LRA from obligating spending the remaining Road
Home funds until it decides this case on its meise Jaspersod60 F. Supp. 2d at 88 (“The
court must consider . . . whether the issuancajohctive relief would ‘substantially harm’ other
parties”).

Unlike the immediate, certain and grave harm tlzeniffs face, the LRA plainly wilhot
suffer substantial harm. The delay in obligating disbursing the remaining Road Home funds
is insufficient to demonstrate substantial harthezito LRA or to HUD. Indeed, delay alone
does not constitute harm to defendants or thirtigsasufficient to deny a request for injunctive
relief. See Monument Realty LLC v. Wash. Metro. Area Tr&ush, 540 F. Supp. 2d 66, 80-81
(D.D.C. 2008) (finding that the balance of harmsofad the plaintiff where it faced loss of the
right to purchase unique and irreplaceable regigmty, while defendant transit authority merely
faced delay in its ability to sell the property)In contrast to the temporary delay that the
Defendants might experience if an injunction isnged, should the Court deny Plaintiffs’ motion
for a preliminary injunction, the Plaintiffs wilidely lose their opportunity forever to have the

LRA recalculate their grants on a non-discrimingtoasis. See City of Houstor24 F.3d at

19See also PCTV Gold, Inc. v. SpeedNet, 13@8 F.3d 1137, 1145 (8th Cir. 2007) (district tou

did not abuse its discretion in granting preliminajunctive relief preventing the sale of defentian
assets, because defendant faced only a delayahility to transfer the assets to a third-partycpaser,
while plaintiff would forever lose its rights to mhase the assets in their current stade)yis County,
Tex. v. Gist976 F. Supp. 601, 616-17 (S.D. Tex. 1996) (prielry injunctive relief blocking federal
distribution of funds was warranted where plaintifiunty would otherwise suffer irreparable harm of
losing its right to negotiate with defendant cityeo proper distribution of the funds, while defendeity
would only face delay in receiving the grant money)
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1426-27 (to avoid having its case mooted, a plaimust seek injunctive relief before agency
funds at issue are fully obligated or awardeg@p suprat 31-32.

Moreover, no other interested parffawill face substantial harm. First, the vast migjor
of individuals eligible for the LRA’s lending progm — whether or not they are potential class
members — will actuallpenefitirom preliminary relief, as most individuals ebég for the
LRA’s loan program would receive higher recalculiaggants based on the cost of their repairs,
rather than pre-storm value, should the plainpfisvail in this action.

There is no dispute that LRA’s lending programnsted to “Road Home recipients who
are not able to get back into their homes withrtbefrent resources,” LRA Proposed Action
Plan Amendment No. 43 at 3 (Ex. aa), and that hemeos who face sizeable gaps in rebuilding
costs making it difficult for them to “get back intheir homes” were far more likely to receive
grants based on the lower pre-storm value thardbeof repairing damageeePolicyLink
Study at 43. Therefore, most of the homeownegsiddi to receive a loan under the LRA’S new
lending program received grants based on the Ipneestorm value. And these homeowners
who received grants based on pre-storm values weugklve a higher recalculated grant if this
Court orders the LRA to implement a non-discrimamgtformula.

The benefits of receiving a larger recalculatedggthhat need not be repaid undoubtedly

exceed the value of receiving a loan, pursuanfR8’k proposed Amendment 43, that must be

% As a large portion of the Road Home grant recisievho have been unable to rebuild due to
insufficient grants are actually members of theppsed plaintiff class, they cannot be considerdheio
interested parties.” Indeed, named Plaintiffs heffiemed that repairs to their homes remain inclatep
because they still have not received sufficientling from the Road Home Program, making them
potentially eligible for the new lending prograi@ee, e.g Ford Aff. § 6 (Ex. U) (“I have been living on
my property since September 2008, but repairs @reampleted, because | did not receive enough
money from the Road Home Program or insurancengptete repairs.”); Randolph Aff. 6 (Ex. V)
(“With the grant award | received from the Road Hommsurance and FEMA, | am still short $173,193
needed to rebuild my house.”).
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repaid in the near future. For example, a homeownthe situation of Mr. Randolph, who
received a grant of $16,649, would clearly prefezaalculated grant of $150,000 instead of a
loan of any amount. And for homeowners who hawatdid or fixed incomes, it is unlikely they
would be able to repay a loan, making a grant tiie feasible option. Moreover, for a
homeowner who already has been forced to borrodslbecause the Road Home grant award
was insufficient to defray all rebuilding costsfesfing him yet another loan — rather than a grant
— will only increase his overall deb&ee, e.gFord Aff. § 6 (Ex. U).

Second, in evaluating the impact of an injunctiareaisting Road Home recipients, the
Court must recognize that the LRA’s lending propeal actually increase and further
perpetuataliscrimination against African American homeowne&mply put, the LRA’s
lending proposal will deepen the disparities betwtbe benefits received by White and African
American homeowners—Whites more often receyethtsbased on the full cost of repairing
their homes, while African Americans more ofteneiged grants based on the low pre-storm
value of their homes plus a loan that must be tepai

The balance of harms, therefore, decidedly tigawor of granting preliminary relief, as
the Plaintiffs risk the loss of any means to resltee harm giving rise to this action, whereas the
Defendants, at most, face delay in implementing gregrams. As most of the homeowners
eligible to receive a loan under the program LRAsently contemplates would likely be eligible
for higher recalculated grants and thus ultimabelgefit from a delay, the balance tips even

further towards granting preliminary relief.
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D. The Public Interest Unequivocally Favors InjunctiveRelief

The public interest plainly favors enjoining the ARRom obligating or spending the
remaining Road Home funds, and barring LRA fronksegthe obligation and/or disbursement
of the remaining funds HUD has, as denial of satiefrwill deprive the Plaintiffs of an ability
to vindicate their civil and fair housing rightsdawill guarantee that they will be denied an
equal opportunity to benefit from the nation’s kesggemergency housing program.

First, “[tjhere can be no doubt that the publienest lies in terminating” such
discrimination. Cook v. Billington No. 82-0400, 1988 WL 35364, at *2 (D.D.C. Mar, 3988).
Indeed, the Supreme Court has recognized thatr#agcation of housing discrimination serves
“an overriding societal priority."United States v. Edward Rose & SoB84 F.3d 258, 264 (6th
Cir. 2004) (quotingMeyer v. Holley537 U.S. 280, 290 (2003)). Moreover, eliminatiogising
discrimination and affirmatively promoting fair h&ing were the very purposes of enacting the
Fair Housing Act.See42 U.S.C. § 3601 (“It is the policy of the Unitethtgs to provide, within
constitutional limitations, for fair housing thraugut the United States.”$gealso Price v.

Pelka 690 F.2d 98, 101 (6th Cir. 1982) (“The eradicatid housing discrimination is a policy
that Congress considered to be of the highestifi9r(citing Trafficante v. Metro. Life Ins.

Co, 409 U.S. 205 (1972)). And, “[iln deciding whasues are imbued with the ‘public interest,’
courts have given considerable weight to the pediaf Congress[.]” James Wm. Moore, et al.,
Moore’s Federal Practice at § 65.22[3], at 65-38L(D.

The importance of remedying housing discriminai®well established. Courts,
including those within this Circuit, have routinaynphasized that remedying discrimination is
an important public interest in cases involvinglaimns of the Fair Housing ActSee, e.g.
Brown v. Artery Org., In¢.691 F. Supp. 1459, 1461 (D.D.C. 1987) (concludira “the public
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interest would be better served by remedying arsgipte racial injustice” and denying
defendants’ motion to staygrownv. Artery Org., InG.654 F. Supp. 1106, 1119 (D.D.C. 1987)
(concluding that “the public interest will most dédg be served if prevention of the spread of
racial discrimination in housing is given priorityeight.”); Price, 690 F.2d at 101 (“Private
enforcement of the Fair Housing Act and 42 U.S&1881 and 1982 not only vindicates the
civil rights of the individual victim of discrimirteon, but promotes the public interest by
eradicating housing discrimination.'nited States v. Edward Rose & So246 F. Supp .2d
744, 755 (E.D. Mich. 2003) (“[W]here there has baeshowing of housing discrimination,
preliminary injunctive relief serves the publicanést by carrying out the stated policy of the
United States in 42 U.S.C. § 36010nited States v. Puerto Ricé64 F. Supp. 220, 225 (D.P.R.
1991) (granting injunction and emphasizing “the lpuimterest that all citizens have in seeing
vigorous enforcement of civil rights legislatiokdithe Fair Housing Act.’3*

Second, “[t]he public has an interest in assurirad public funds are appropriated and
distributed pursuant to Congressional directiveRdpulation Inst. 797 F.2d at 1082. As
Congress specifically directed that the Road Hommel$ be spent pursuant to federal fair
housing and anti-discrimination standards, 2005 At9 Stat. at 2780; 2006 Act, 120 Stat. at
472-73, “the public interest will be frustrated’tife LRA is permitted to “distribute the funds” in
direct contravention of the civil rights standatditated by Congress.Population Inst. 797

F.2d at 1082see alsd_etter from Rep. Maxine Waters to HUD Secretaryu®hBonovan (Apr.

21| ikewise, outside the fair housing context, cotrdse found that the public interest favors
granting injunctive relief in the face of a discnmatory formula promulgated by a state agenSge
South Camden Citizens in Action v. N.J. Dep'’t of.Brot, 145 F. Supp. 2d 446, 502 (D.N.J. 2001)
(concluding the public interest favored plaintiff,part because “requiring the [state agency] oy
with the EPA’s Title VI implementing regulationsiitherently in the public interest, insofar asrnseres
the protection of civil rights”).
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14, 2010) at 1-2 (Ex. gg) (stating that the Roadndgrogram “appears to contravene the fair
housing protections enshrined in federal law—pittes that were explicitly mandated by
Congress when it funded the Road Home program.”).

Finally, if the Court preserves the status quo thiedPlaintiffs are able to obtain the
temporary and preliminary relief they seek, ne@B00 homeowners in Orleans Parish will
receive additional resources that will help thenist repairing their homesSeed. at 2 (stating
that the Road Home Program’s “discrimination poses a major obstacle to rebuilding the great
city of New Orleans and enabling its people tonmetiome,” and that many African American
families “impacted by this discriminatory policy . still face insurmountable barriers to
rebuilding.”). Undoubtedly, completing these rdbung efforts, especially in predominantly
African American neighborhoods, will improve theds of residents, homeowners, and
communities in New Orleans in so many tangible iarghgible ways? As this Court has
expressly recognized that rehabilitating commusiigein the public interesBrown 654 F.

Supp. at 1119 (noting that the argument that rditetiig apartment complexes is in the public
interest has “obvious merit”), surely the samedapplies to rebuilding thousands of homes
there were devastated by Hurricane Katrina.

In short, there is overwhelming legal authority @witlence that a preliminary injunction
will further the public interest by remedying cgdtiscrimination, ensuring that the nation’s
largest federal housing program is administeredrateg to the express fair housing mandates

of Congress, and assisting thousands of homeowmemnplete their repairs.

2 Relatedly, granting injunctive relief will provedan economic benefit to the New Orleans and

Louisiana governments, as such relief will makgoitsible for thousands of displaced residentsdeive
additional assistance and properly repair theirdgmwhich will translate into higher property vaue
Higher property values, of course, will translatdigher property tax collections for the city astdte
governments. Moreover, all homeowners in the Gitjew Orleans will benefit from the rising propert
values.
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CONCLUSION

For the foregoing reasons, pending this Court’smeration of Plaintiffs’ claims on the
merits, the Court should temporarily restrain ahdecessary, preliminarily enjoin the LRA
from taking any action to obligate any funds tlehain available in the Road Home
Homeowner Assistance program, and also enjoin B from taking any action to request that

HUD further obligate, award or disburse Road Hoorels in its custody.
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