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CORPORATE DISCLOSURE STATEMENT

Pursuant to F.R.A.P. 26 and Third Circuit LAR 26.1, Appellant, 

Southeastern Pennsylvania Transportation Authority (“SEPTA”), is a “body 

corporate and politic [that exercises the] public powers of the Commonwealth of 

Pennsylvania as an agency and instrumentality thereof.” 74 Pa.C.S. § 1711(a).  

Therefore, no corporate disclosure statement is required.
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GLOSSARY

“15th Street Stairwell” means the well located at the northwestern corner of 
the intersection of 15th and Market Streets in the City of Philadelphia.  Within the 
well are a stair and two escalators that allow pedestrians to connect street-level and 
Penn Center Concourse.  At the base of the well is a courtyard.

“15th Street Stair” means the stair located within the 15th Street Stairwell 
that allows pedestrians to connect street-level and Penn Center Concourse.

“Penn Center Concourse” is the collective name for the corridors for 
pedestrian circulation that are one level below the area bounded by 15th Street,    
18th  Street, Market Street, and JFK Boulevard.

“Suburban Station” is the bi-level subterranean commuter railroad passenger 
station, the upper level of which is within part of Penn Center Concourse and the 
lower level of which contains railroad tracks and pedestrian platforms.

“15th Street Subway Station” is a subterranean passenger station that serves 
the Market-Frankford Subway-Elevated Line and is located under the intersection 
of 15th Street and Market Street.

“City Hall Courtyard” is the open space that is located in the center of 
Philadelphia City Hall.

“City Hall Subway Station” is the subterranean passenger station that serves 
the Broad Street Subway Line and is located under the western foundation wall of 
City Hall and Dilworth Plaza.

“City Hall Subway Station Concourse” is collective name for the 
subterranean corridors that allow pedestrians to connect City Hall Subway Station, 
15th Street Subway Station and street-level.
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“Dilworth Plaza” is the open bi-level public space that is located between 
the western wall of Philadelphia City Hall and the eastern edge of 15th Street and 
affords pedestrians the ability to connect street-level to Penn Center Concourse and 
City Hall Subway Station Concourse.
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I.  JURISDICTIONAL STATEMENT

The District Court had jurisdiction under 28 U.S.C. §§ 1331 and 1343, 

because Appellee, Disabled in Action of Pennsylvania (“DIA”), asserted federal 

statutory claims against SEPTA under Section 227 of the Americans With 

Disabilities Act (“ADA”), 42 U.S.C. § 12147(a), and Section 504 of the 

Rehabilitation Act of 1973, 29 U.S.C. § 794(a).  See Joint Appendix at JA 5 

(hereinafter, the Joint Appendix is cited as “JA at ___”).

This Court has jurisdiction under 28 U.S.C. § 1291, because the 

District Court issued a final order granting judgment in favor of DIA and against 

SEPTA1 (JA at 4).

II.  STATEMENT OF ISSUES PRESENTED

1.  Whether the District Court erred when it failed to follow 
U.S. Department of Transportation regulations entitled to 
deference under the Chevron doctrine?

[Suggested Answer:  Yes.]

2.  Whether the District Court abused its discretion by 
ordering SEPTA to install an elevator on City-owned land 

                                          
1 In its Order, the District Court directed SEPTA to file a proposed schedule 
of compliance within 30 days (JA at 4).  This directive does not impact the finality 
of the District Court’s Order.  See Brown Shoe Co. v. United States, 370 U.S. 294, 
308 (1962) (district court order that required appellant to submit plan to effectuate 
the order was a final order); Frederick L. v. Thomas, 557 F.2d 373, 379-81(3d Cir. 
1977) (remedial order that required school district to submit plan to identify all 
learning disabled students was appealable injunctive order). 
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and not requiring the City of Philadelphia to be joined as a 
party?

[Suggested Answer:  Yes.]

III.  STATEMENT OF RELATED CASES

There have been two earlier appeals from the underlying action, 

Appeal Nos. 04-4530 and 06-5109.  In Appeal No. 04-4530, SEPTA sought 

issuance of a writ of mandamus and contended that, inter alia, the District Court 

had abused its discretion by ordering SEPTA to produce discovery on a “key 

station” claim in DIA’s Third Amended Complaint that had no legal basis under 

U.S. Department of Transportation (“DOT”) regulations and that SEPTA had 

moved to dismiss months earlier.  This Court denied SEPTA’s petition and 

declined to stay the District Court’s discovery order.  

In Appeal No. 06-5109, this Court reversed the District Court’s 

decision that DIA’s claims against SEPTA asserted in DIA’s Fourth Amended 

Complaint were barred by the statute of limitations.  Disabled in Action of 

Pennsylvania v. Southeastern Pennsylvania Transportation Authority, 539 F.3d 

199 (3d Cir. 2008).  As a result, this Court remanded for further proceedings, 

during which both parties moved for summary judgment on the merits.  The 

District Court ruled in favor of DIA, leading to the present appeal.  
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IV.  STANDARD OF REVIEW

This Court’s review of the District Court’s summary judgment ruling 

is plenary.  American Society for Testing v. Corrpro Cos., Inc., 478 F.3d 557, 566 

(3d Cir. 2007); Curley v. Klem, 298 F.3d 271, 276-77 (3d Cir. 2002).  Similarly, 

this Court has plenary review “over a district court’s choice and interpretation of 

legal precepts.”  American Society for Testing, 478 F.3d at 566 (quoting 

Blasband v. Rales, 971 F.2d 1034, 1040 (3d Cir. 1992)).

V.  STATEMENT OF THE CASE

DIA initiated this lawsuit against SEPTA on March 14, 2003 and 

alleged that SEPTA had violated the ADA and the Rehabilitation Act when it 

failed to install an elevator at the 15th Street Stairwell, located at the northwest 

corner of 15th and Market Streets in Philadelphia (JA at 54).  DIA contended that 

SEPTA had “altered” the 15th Street Subway Station of the Market-Frankford 

Subway-Elevated Line by “building a new stairway and improving the escalator” 

in the 15th Street Stairwell (JA at 53).  In support of its allegations, DIA cited to 

this Court’s decision in Disabled in Action of Pennsylvania v. Sykes, 833 F.2d 

1113 (3d Cir. 1987), a pre-ADA case.  The Complaint requested that the District 

Court order SEPTA to install an elevator. 

DIA filed an Amended Complaint on June 12, 2003 to add the City of 

Philadelphia as an additional defendant (JA at 57-58).  The City owns the 15th 
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Street Stairwell, and SEPTA contended that the City must be joined in order for 

DIA to obtain the relief sought in the lawsuit (JA at 56).  The Amended Complaint 

repeated the allegations of the original Complaint (JA at 57-60).

Four months later, on October 10, 2003, DIA filed a Second Amended 

Complaint and raised new factual allegations (JA at 62-73).  DIA alleged that 

during construction at the 15th Street Stairwell, it had met with representatives 

from SEPTA and from the City about installation of an elevator at that location (JA 

at 66).  According to DIA, SEPTA and the City proposed instead to build an 

elevator at Dilworth Plaza, about 225 feet from the 15th Street Stairwell, as a 

“substitute” for the 15th Street Stairwell elevator, and agreed to build additional 

elevators at Dilworth Plaza to make City Hall Subway Station on the Broad Street 

Subway Line wheelchair-accessible (JA at 66).  DIA alleged that SEPTA had 

subsequently reneged on the agreement by delaying funding for the latter projects 

(JA at 67).  DIA sought alternative relief:  either an order directing SEPTA to 

install an elevator at the 15th Street Stairwell, or an order directing SEPTA to 

install the elevators at Dilworth Plaza (JA at 69). 

On January 4, 2004, DIA filed its Third Amended Complaint against 

SEPTA and the City of Philadelphia (JA at 74-87).  The Third Amended 

Complaint relied on the same underlying facts, but DIA added a “key station” 

claim.  DIA alleged that City Hall Subway Station was a key station under 
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42 U.S.C. § 12147(b) and that SEPTA therefore was obligated to make City Hall 

Subway Station fully accessible to the disabled, including people who use 

wheelchairs (JA at 74-87).  In its Third Amended Complaint, DIA sought an order 

compelling installation of the elevator at the 15th Street Stairwell and installation 

of the elevators at Dilworth Plaza (JA at 81).  

In August 2004, DIA and the City reached a settlement. Under the 

terms of the settlement, the City agreed that, if a court ordered SEPTA to install an 

elevator at the 15th Street Stairwell or to install the elevators at Dilworth Plaza, it 

would give SEPTA permission to use the City’s property for that purpose (JA at 

89-94).  The City stated in the agreement that it had issued the permit to SEPTA 

for the 15th Street Stairwell project without the requirement for elevator 

installation only because the City believed that SEPTA had agreed to install the 

elevators at Dilworth Plaza in lieu of the elevator at the 15th Street Stairwell (JA at 

91).  The District Court dismissed the City as a party to the action (JA at 40,      

Dkt. #68).

SEPTA vigorously disputed DIA’s allegation that it had agreed to 

build elevators at Dilworth Plaza as alleged in DIA’s Third Amended Complaint.  

SEPTA had moved to dismiss the Third Amended Complaint and to strike the 

allegations regarding the purported agreement about elevator installation at 

Dilworth Plaza (JA at 37, Dkt. #32).  The parties eventually reached a stipulation 
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on this point, and by Order dated December 23, 2004, the District Court ordered 

the allegations relating to the purported agreement stricken from the Third 

Amended Complaint (JA at 95-96).  The District Court further ordered DIA to file 

a Fourth Amended Complaint without the stricken allegations (JA at 95-96).

When it filed its Fourth Amended Complaint on February 15, 2005, 

DIA not only restated its “alteration” claim regarding the 15th Street Stairwell and 

the key station claim involving City Hall Subway Station, but it also added two  

new claims.  DIA alleged for the first time that:  (1) 15th Street Subway Station 

was a key station, and (2) SEPTA had altered City Hall Subway Station in 2003 

when SEPTA replaced an inoperative escalator from concourse level to street level 

at the “southeast entrance located in the City Hall Courtyard”2 (JA at 97-105).  The 

Fourth Amended Complaint sought alternative relief:  installation of elevators at 

the 15th Street Stairwell and in City Hall Courtyard, or installation of three 

elevators at Dilworth Plaza that would make City Hall Subway Station and 15th 

Street Subway Station fully accessible as key stations (JA at 106).

On April 5, 2006, the parties cross-moved for summary judgment.  By 

Order and Opinion dated November 17, 2006, the District Court granted summary 

                                          
2 DIA also alleged that SEPTA intended to replace an escalator in the 
northwest corner of City Hall Courtyard (JA at 101).  No escalator was installed at 
that location. Thus, there was no issue before the District Court.
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judgment in favor of SEPTA and against DIA.  The District Court held that:  

(1) DIA’s “alterations” claims regarding work performed at the 15th Street 

Stairwell and in City Hall Courtyard were time-barred, and (2)  DIA did not have a 

private right of action to enforce DOT regulations concerning SEPTA’s 

determination of which stations should be key stations3  (JA at 46, Dkt. #141).  

On appeal, DIA challenged only the District Court’s ruling on the 

statute of limitations.  This Court reversed the District’s Court decision that DIA’s 

alterations claims were time-barred and remanded for further proceedings in light 

of its decision.  539 F. 3d at 218.    

After remand, the parties resubmitted their motions for summary 

judgment to address the merits of DIA’s remaining claims. By Order dated 

September 11, 2009, the District Court granted summary judgment in favor of DIA 

and against SEPTA.  The District Court concluded that the ADA required SEPTA 

to build the elevators.  The District Court found that:  (1) the work that SEPTA 

performed at each location constituted an “alteration” under 42 U.S.C. § 12147(a); 

                                          
3 In adopting its key station regulations, DOT created an exception for 
Philadelphia.  Under that exception, DOT allowed SEPTA to satisfy its ADA key 
station obligation by renovating those stations identified as key stations pursuant to 
a settlement that SEPTA had reached with Eastern Paralyzed Veterans Association 
of Pennsylvania, Inc. 49 C.F.R. § 37.53.  City Hall Subway Station and 15th Street 
Subway Station are not among the 42 key stations identified in the settlement; 
however, Suburban Station is one of the 42 key stations (JA at 109-126).
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(2) after SEPTA made the alterations, the facilities were not “readily accessible to” 

disabled individuals, including people who use wheelchairs, and (3) there were no 

technical reasons preventing SEPTA from installing the elevators (JA at 5-31).

VI.  STATEMENT OF FACTS

A.  SEPTA Has a Strong Commitment to ADA Compliance.

SEPTA, an agency and instrumentality of the Commonwealth of 

Pennsylvania, is the nation’s fifth-largest public transportation system and serves 

3.9 million customers across a 2,200-square-mile region  (JA at 241, ¶ 3; JA at 

465); 74 Pa.C.S.A. §1711(a).  More than one-half million customers daily and 

301 million passengers annually use SEPTA’s network of bus, subway/elevated, 

trackless trolley, light rail, and commuter rail services (JA at 465).  In addition, 

SEPTA coordinates paratransit services for seniors and disabled individuals 

throughout the five-county region in which SEPTA operates (JA at 241, ¶ 3; JA at 

465). 

Since the passage of the ADA in 1990, SEPTA has committed more 

than one billion dollars to an ongoing, intensive, system-wide initiative to make its 

services, vehicles and facilities accessible to all customers (JA at 1042-43, ¶ 19).   

Two years after Congress passed the ADA, SEPTA submitted an ADA Key Station 

Plan and Schedule (“the Plan”) to the DOT (JA at 129-156).  The Plan’s purpose 

was to ensure that SEPTA’s station upgrades complied with DOT regulations 
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implementing the ADA (JA at 130).  The Plan provided a schedule for making 

SEPTA’s key stations fully accessible to people who use wheelchairs, and it 

provided cost estimates for providing accessibility at each key station (JA at 137-

140, 142-44).  

Since submitting the Plan, SEPTA has made substantial progress 

toward making all of its stations accessible.  To date, 33 of 35 key stations are fully 

accessible to the disabled (JA at 1039, ¶ 5).  Only minor work remains at the two 

key stations that are not yet accessible, and completion of those projects has been 

delayed because of litigation involving parties other than SEPTA (JA at 1039, ¶ 5).  

Aside from SEPTA’s key stations, SEPTA has reconstructed 54 additional stations 

to make them fully accessible to the disabled (JA at 1040, ¶ 8).  Since this 

litigation began, 13th Street Subway Station on the Market-Frankford Subway-

Elevated Line, Walnut-Locust Subway Station on the Broad Street Subway Line, 

and Suburban Station – all key stations -- have been made fully accessible with 

elevator access from street level to platform level (JA at 1040, ¶ 6).   

SEPTA has worked in collaboration with the regional disability 

community in designing and carrying out many of its projects.  The SEPTA 

Advisory Committee for Accessible Transportation (“SAC”) assists SEPTA in 
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maintaining compliance with the ADA4 (JA at 1040, ¶ 9).  SAC also acts on behalf 

of the regional disability community and offers its views when SEPTA undertakes 

a project that may affect the interests of disabled individuals (JA at 1040, ¶ 9).  

One such project included SEPTA’s $63 million renovation of Suburban 

Station/Penn Center Concourse in Center City Philadelphia (JA at 1042-43, ¶ 19). 

B.  SEPTA Upgrades Suburban Station and Penn Center 
Concourse as Part of SEPTA’s ADA Key Station Compliance 
Plan.

1.  Suburban Station and Penn Center Combine Retail, Office 
and Transportation Operations. 

Suburban Station, which serves SEPTA’s 13 commuter rail lines, 

historically has been a mixed-use complex combining retail, office and transit 

operations (JA at 250, ¶ 12; JA at 281).  The Pennsylvania Railroad and the City 

built Suburban Station in 1929 on land adjacent to the old Broad Street Station (JA 

at 280-81).  When it opened a year later, Suburban Station included a 22-story 

office building (Suburban Station Building) with retail shops at street level, an 

underground concourse (part of today’s Penn Center Concourse) with retail shops 

and offices, and, below the concourse level, train platforms extending toward 15th 

Street to the east and 18th Street to the west (JA at 281).  

                                          
4 Information regarding SAC is located on SEPTA’s website at
www.septa.org under the heading “SEPTA Partners.”
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In the early 1950s, the railroad demolished Broad Street Station and 

the “Chinese Wall,” the elevated viaducts that carried trains into downtown 

Philadelphia from the west (JA at 279, 282).  City planners and railroad officials 

were eager to develop the 22 acres that stretched from 15th Street to 18th Street 

and from Market Street to Filbert Street (now JFK Boulevard) (JA at 284, 286).  

When completed in 1959, Penn Center combined office buildings and hotels at 

street level with an underground concourse level containing restaurants, shops, and 

rail and bus transportation (JA at 287-288).    

The Penn Center Concourse opened into the concourse at Suburban 

Station (JA at 287-88).  Thus, at concourse level, Penn Center spans east to west 

from 15th Street to 18th Street and from Market Street north JFK Boulevard (JA at 

249, ¶ 5; JA at 451).  Penn Center Concourse connects to the concourse level of 

Dilworth Plaza underneath 15th Street (JA at 726-27).  This connection includes a 

ramp to allow a person in a wheelchair to travel between the two sites (JA at 726-

27).  There are seven public stairways the connect the streets and Penn Center 

Concourse: four on the south side of JFK Boulevard at 15th, 16th, 17th and 18th 

Streets; two on 16th Street (one at the northeast corner of 16th and Market, and one 

on 16th Street midway between Market Street and JFK Boulevard); and the 15th 

Street Stairwell entrance (JA at 394, 686-87).  
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2.  SEPTA, City Cooperate on Suburban Station/Penn Center 
Project.

In 1995, SEPTA and the City of Philadelphia reached agreement on 

improvements at Suburban Station/Penn Center Concourse in order to meet 

SEPTA’s ADA key station requirements (JA at 301-04).  SEPTA issued a request 

for proposals and, in 1997, awarded the design contract to the architectural and 

design firm Bower, Lewis & Thrower (JA at 252, ¶ 21; JA at 305-45).  The project 

boundaries ran from 15th Street to 18th Street and from Market Street north to 

Cuthbert Street5 (JA at 395, 664).  SEPTA, the City, and private parties own the 

various parcels within Penn Center Concourse’s boundaries  (JA at 627-29). 

The work proceeded in four phases:  chilled water system 

improvements, asbestos abatement, platform ventilation, and the main renovation 

phase.  (JA at 0252, ¶ 23).  The main phase included the construction/renovation of 

elevators, modifications at concourse level, and modifications at street level 

entrances, including the entrance at the 15th Street Stairwell.  (JA at 0253, ¶¶ 28-

30).  

After completing the work at platform level (the first three phases), 

workers moved to the concourse level.  They installed new ceilings; replaced, 

                                          
5 Cuthbert Street is the northernmost boundary of the concourse below the 
Suburban Station Building (JA at 395, 664).
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cleaned and polished the marble on concourse walls and columns; repaired, 

cleaned and polished floors; replaced railings and handrails; and built structures, 

including a ticket purchase office, a passenger services office, and ticket vending 

areas (JA at 690).  Workers renovated the corridor leading from the stairway at 

18th Street and JFK Boulevard to the passenger waiting area in Suburban Station 

(JA at 691).  Workers also cleaned and polished all signage in the concourse, and, 

in the 15th Street corridor of Penn Center Concourse, workers made improvements 

to the electrical system, replaced the ceiling, and patched the terrazzo floor (JA at 

0253, ¶ 31; JA at 690-91).  At the four stairway entrances on JFK Boulevard at 

15th, 16th, 17th and 18th Streets, workers repaired the treads, repaired the railings, 

and cleaned, polished and repaired the balustrades (JA at 691).

3.  The Suburban Station/Penn Center Project Includes Two 
Wheelchair-Accessible Entrances.

Although only one elevator was necessary under ADA’s key station 

provision, SEPTA installed two elevators at street level to make Suburban Station 

fully accessible (JA at 255, ¶¶ 44; JA at 394, 1123).  The elevators were put into 

public service in February and June of 2005, and they provide a barrier-free path 

throughout Penn Center Concourse and, therefore, the concourse level of Suburban 

Station (JA at 255-56, ¶¶ 43-44).

The elevator on JFK Boulevard near 17th Street is the elevator that 

provides the most direct route to Suburban Station’s train platforms (JA at 255, ¶ 
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44).  That elevator descends from street level, to concourse level, then down to the 

platform level at Track 0 (JA at 255, ¶ 44; JA at 975).  People who use wheelchairs 

may access the platforms for Tracks 1-2 and Tracks 3-4 by exiting the JFK 

Boulevard elevator at concourse level and transferring to the appropriate elevator 

that connects to the platform below (JA at 255, 396, 410-11, 975).  The elevator on 

JFK Boulevard is next to the stairway entrance at the southeast corner of JFK 

Boulevard and 17th Street (JA at 255, ¶ 44; JA at 396, 410).  

The second elevator is on 16th Street midway between Market Street 

and JFK Boulevard.  At this entrance, SEPTA’s contractors also built a new stair to 

the concourse next to the elevator (JA at 396).  The elevator descends to concourse 

level and allows a person in a wheelchair to navigate the entire Suburban 

Station/Penn Center Concourse, including an accessible path through the 15th 

Street corridor to the bottom of the stair at the 15th Street Stairwell (JA at 256, ¶¶ 

50-51; JA at 373, 396, 402).  

DIA contended before the District Court that the 15th Street Stairwell 

is an entrance to the 15th Street Subway Station, which is not wheelchair-

accessible  (JA at 100).  An ambulatory person may enter Penn Center Concourse 

from the 15th Street Stairwell, turn left and walk about 150 feet and up a set of 

Case: 09-3964     Document: 003110132097     Page: 25      Date Filed: 05/05/2010



15
SL1 995085v1/007344.00033

stairs to reach 15th Street Subway Station’s ticket area6 (JA at 445, 635, 679).  

Underneath the stairs is the Subway/Surface Trolley Line (JA at 642).  The 

property line for 15th Street Subway Station is at approximately the middle of 

those stairs (JA at 395-96, 445, 694).  SEPTA did not perform any work inside the 

property line of 15th Street Subway Station  (JA at 253, ¶ 32; JA at 395, 0396).     

4.  SEPTA, City Receive Grant To Defray the Cost of 15th 
Street Stairwell Improvements That Were Included in 
Suburban Station/Penn Center Project.

During the Suburban Station renovation project, SEPTA and the City, 

which owns the 15th Street Stairwell, learned about possible grant money to defray 

the costs of the Suburban Station/Penn Center project (JA at 419-27).  SEPTA and 

the City applied for, and received, a $750,000 grant.  (JA at 428-30).  The grant, 

however, required that the work begin within 18 months, forcing SEPTA to 

accelerate work at the 15th Street Stairwell (JA at 431, 440, 658-59).   

SEPTA immediately sought a permit from the City (JA at 442-43).  

DIA, however, opposed the permit on the ground that SEPTA and the City did not 

plan to install an elevator at the 15th Street Stairwell.  DIA’s counsel, Stephen F. 

                                          
6 The stair referenced here is not the 15th Street Stair.  Rather, the stair 
referred to here is located within 15th Street Subway Station of the Market-
Frankford Subway-Elevated Line.
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Gold, Esq., wrote to Edward McLaughlin, Commissioner of the City Licenses and

Inspections Department: 

Despite the fact that SEPTA has provided access for 
people with disabilities to Suburban Station at two other 
locations, the City of Philadelphia still has a 
responsibility to ensure that renovations to its own 
facilities are done in accordance with the ADA 
Accessibility Guidelines (ADAAG) to the maximum 
extent feasible.  This courtyard is not only an access 
point to Suburban Station, but also to many shops, 
businesses and public offices in the immediate area.7  

(JA at 246).  The City initially denied the permit on the ground that the project did 

not satisfy the requirements of Section B-1110.2.2(9) of the City Code, which 

states: “Where building entrances are altered, or when plans are presented to 

relocate and provide a new primary entrance, the entrance shall be made 

accessible” (JA at 442).    

The City subsequently reversed its position.  At an appeal hearing 

before the City of Philadelphia Accessibility Advisory Board, a technical advisor 

to the Board testified that SEPTA’s proposal complied with the City Code because 

                                          
7 In his correspondence, Mr. Gold appears to argue that the ADA requires the 
15th Street Stairwell to be accessible because the City of Philadelphia owns it.  That 
is not a proper reading of the ADA.  A large building may occupy multiple parcels 
that have various owners who lease the parcels to the building’s owner.  As to 
accessibility, the ADA requires consideration of a building or facility (such as 
Suburban Station) as a whole, not the ownership of the parcels that the building or 
facility occupies.  49 C.F.R. §§ 37.49, 37.57.
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SEPTA’s broader renovation project included installation of elevators at 16th 

Street and on JFK Boulevard near 17th Street, thus making the Concourse 

accessible (JA at 443).  The technical advisor also testified that, under the City 

Code, installation of an elevator was not required, because the cost exceeded 20 

percent of the $1.5 million budget for the 15th Street Stairwell phase of the 

Suburban Station/Penn Center project8 (JA at 443).   As a result, the City reversed 

its decision, and in February 2001 issued a permit allowing SEPTA to proceed 

with the improvements at the 15th Stairwell without installation of an elevator (JA 

at 443).   

Work began immediately.  Workers reconstructed the escalator 

headhouse, demolished and rebuilt the stairway, made minor repairs, and replaced 

lighting, handrails and tile in the below-ground courtyard situated at the base of the 

15th Street Stairwell (JA at 394, 660).   The entrance at the 15th Street Stairwell 

reopened on August 8, 2002 (JA at 735).  There is a sign at the street-level 

entrance directing people who use wheelchairs to the 16th Street elevator entrance, 

which is 340 feet across Penn Center Plaza (JA at 250, ¶ 10; JA at 411, 965-66).  

                                          
8 The SEPTA engineer who oversaw the Suburban Station/Penn Center 
renovation testified that the cost to install an elevator would exceed $800,000 (JA 
at 443).    
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Although workers demolished and rebuilt the 15th Street Stair, none 

of the work in the 15th Street Stairwell involved any structural modifications.  

Terry G. Heiser, who has been a licensed professional engineer for 30 years, 

managed the Suburban Station/Penn Center project for SEPTA (JA at 244, ¶¶ 1, 3).  

Heiser, a Senior Project Manager assigned to SEPTA’s Capital Design and 

Construction Department, reviewed all documents submitted by Bower, Lewis &

Thrower, SEPTA’s architect on the project, relating to the technical aspects of the 

project, such as plans, designs and architectural studies (JA at 244, ¶¶ 1-3).  At his 

deposition, Mr. Heiser testified that the work performed at the 15th Street Stairwell 

was limited to the replacement of the stair and head house, and the improvement of 

some architectural finishes.  (JA at 660).  Based on the scope of the work, 

Mr. Heiser testified that –

[SEPTA’s contractor] did not make any structural 
modifications or remove any load bearing walls in 
performing the work on the stairs in the courtyard. … 
[and] [n]o structural changes were made to the walls of 
the 15th Street Courtyard.

(JA at 257, ¶ 58).  Experts retained by SEPTA for this case likewise confirmed the 

limited scope of the work (JA at 386, 401, 968-69, ¶ 10).

Photographs of the project, which are included in the Appendix, 

provide documentary proof that the project involved no major structural 

modifications (JA at 778-861).  At the base of the 15th Street Stairwell is a 
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courtyard enclosed on three sides by concrete walls, with the remaining side a 

glass wall and entryway to the 15th Street corridor of Penn Center Concourse (JA 

at 778-861).   The photographs demonstrate that no work was performed on the 

support structures or walls surrounding the courtyard (JA at 778-861).  Instead, all 

work, including the demolition and reconstruction of the stairs, occurred in the 

open space in the middle of the courtyard and did not require any modifications to 

the Stairwell’s supporting structures (JA at 778-861). 

5.  The FTA Determines That the Upgrades at Suburban 
Station/Penn Center Concourse Complied with the ADA’s 
Vertical Access Requirements.

Upon completion of the Suburban Station/Penn Center renovation, the 

Federal Transit Administration (“FTA”), an administrative division in the DOT, 

issued an “ADA Key Station Assessment” of the Suburban Station/Penn Center 

Concourse project (JA at 972-986).  The FTA assessment, conducted by the FTA’s 

Office of Civil Rights, viewed the scope of the project as encompassing the entire 

area within the boundaries of the Penn Center Concourse, including the 15th Street 

Stairwell (JA at 975-76).  Using regulations and guidelines issued by the DOT and 

the Architectural and Transportation Barriers Compliance Board (“Access Board”), 

the FTA determined that SEPTA’s station renovation complied with the ADA’s 

Case: 09-3964     Document: 003110132097     Page: 30      Date Filed: 05/05/2010



20
SL1 995085v1/007344.00033

vertical access requirements for people who use wheelchairs9  (JA at 973, 1042, ¶ 

17). 

C.  SEPTA Replaces an Inoperative Escalator in City Hall 
Courtyard.

In 1999, a passenger injury prompted SEPTA to replace escalators at a 

number of stations (JA at 868, 970).  In June 2001, during the second phase of the 

escalator replacement project, SEPTA replaced an inoperative escalator leading 

from City Hall Subway Station Concourse to ground level in the southeast corner 

of Philadelphia City Hall Courtyard, which is owned by the City (JA at 868-69).  

The escalator is a means of egress from the City-owned City Hall Subway Station 

Concourse running east-west under City Hall and is situated about 120 feet east of 

the paid area (the area in which a passenger must pay a fare to occupy) of City Hall 

Subway Station (JA at 885, 887).  Two other escalators and two sets of stairs in 

City Hall Courtyard also lead to and from the concourse (JA at 869). 

The work in City Hall Courtyard was confined to the escalator and 

“cosmetic” work to the head house covering the escalator (JA at 268, ¶¶ 17-18).  

Skip Brooke, Director of Engineering in SEPTA’s Bridges and Buildings 

Engineering Department, oversaw the escalator replacement program (JA at 266, ¶ 

                                          
9 The FTA determined that the project contained several technical deficiencies 
unrelated to vertical accessibility (JA at 1042, ¶ 17).  SEPTA subsequently 
corrected those deficiencies (JA at 1042, ¶ 18).  
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1; JA at 867, 885).  Brooke, a licensed architect for 27 years, described the work 

during his deposition in this case.  Brooke testified:

The scope of the work at was to remove the existing 
escalator, which was not operable, and replace it with a 
new escalator in the same general location, period.  

(JA at 869).  Brooke explained that the moving part of an escalator sits in a 

wellway, which can be thought of as a diagonal “hallway” through which the 

escalator travels.  (JA at 901).  Workers removed the old escalator equipment from 

the wellway and retained some parts for use in the new escalator (JA at 268, ¶ 17; 

JA at 877).  Workers lengthened the edges of the wellway in order to support an 

ADA-compliant escalator, but did not make any further modifications 10   (JA at 

893, 901).

Photographs of the project, which are included in the Appendix, 

depict the extent of the work (JA at 910-63).  The photographs demonstrate that all 

work was confined to the escalator equipment within the wellway and did not 

involve alteration to any load-bearing structures (JA at 910-63).  As the photos 

show, even the tiles in the wellway remained untouched during the project (JA at 

955-58, 960-61).  The escalator replacement in City Hall Courtyard cost nearly 

                                          
10 The ADA requires two consecutive moving steps to become flat at the top 
and bottom of an escalator in order to extend the area on which an individual may 
board and exit the elevator (JA at 866).  The new escalator complied with this 
requirement (JA at 866). 
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$1.2 million11 (JA at 270, ¶ 35).  No work was done at concourse level or within 

the paid areas at City Hall Subway Station (i.e., the ticket area, passenger waiting 

area, or platforms) (JA at 869).  City Hall Subway Station is not wheelchair-

accessible (JA at 871-72).

                                          
11 Brooke estimated the cost to install an elevator at approximately $2 million
(JA at 270, ¶ 36).  
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VII.  SUMMARY OF ARGUMENT

The District Court committed reversible error when it ordered SEPTA 

to install elevators at Suburban Station/Penn Center and City Hall Courtyard in 

downtown Philadelphia.  The District Court ignored DOT regulations that have the 

force of law and substituted its judgment for the agency’s expertise.  DOT’s 

interpretation of the ADA is entitled to deference under the Chevron doctrine.  

The District Court’s rejection of DOT regulations is flawed in two 

distinct ways.  First, neither the stair replacement at the 15th Street Stairwell nor 

the escalator replacement at City Hall Courtyard involved removal or alteration of 

a load-bearing structural element.  DOT regulations do not mandate installation of 

an elevator unless the improvements require major structural modifications.   

Second, the District Court incorrectly held that the Penn Center 

Concourse was not readily accessible to people who use wheelchairs even though 

SEPTA installed an elevator 340 feet from the 15th Street Stairwell.  The 16th 

Street elevator is one of two elevators that SEPTA built at Penn Center as part of 

the Suburban Station/Penn Center renovation project.  The District Court’s holding 

directly contradicts DOT regulations, which require only one wheelchair-

accessible entrance to a facility.  

Finally, the District Court also erred when it ordered SEPTA to install 

an elevator in City Hall Courtyard without requiring the City of Philadelphia to be 
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joined as a party.  The City, which owns City Hall Courtyard, has not given 

SEPTA permission to install an elevator at that location.  Thus, the City must be 

joined in order for DIA to obtain the relief it seeks in this lawsuit. 

VIII.  ARGUMENT

A.  The ADA Mandates A Balancing Approach Between 
Accessibility and Costs.

The ADA balances improvements to access for the disabled against 

the costs of those improvements.  The statute does not require a transit authority to 

incur excess costs, a principle upon which SEPTA relied before the District Court.  

The District Court, however, rejected the balancing act mandated by the statute and 

concluded:

[U]nder the governing legislation and related regulations, 
the only considerations to be made when determining 
whether an alteration was made in an accessible manner 
to the maximum extent feasible are those of technical 
feasibility, not economic feasibility.

 (JA at 28). 

The District Court’s conclusion is fundamentally flawed.  The 

statutory provision on which DIA bases its claims provides, in pertinent part:

With respect to alterations of an existing facility or part 
thereof used in the provision of designated public 
transportation services that affect or could affect the 
usability of the facility or part thereof, it shall be 
considered discrimination, for purposes of section 12132 
of this title and section 794 of Title 29, for a public entity 
to fail to make such alterations (or to ensure that the 
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alterations are made) in such a manner that, to the 
maximum extent feasible, the altered portions of the 
facility are readily accessible to and usable by individuals 
with disabilities, including individuals who use 
wheelchairs, upon the completion of such alterations.

42 U.S.C. § 12147(a) (emphasis added). 12

In enacting the ADA, Congress charged the Access Board with 

establishing and maintaining minimum guidelines and requirements for building 

accessibility, including accessibility to transportation facilities.  42 U.S.C. 

§ 12204(a), (b).  The Access Board’s Americans With Disabilities Act 

Accessibility Guidelines (“ADAAG”) establish scoping and technical requirements 

for the design, construction, and alteration of buildings and facilities covered by 

Titles II and III of the ADA.  

Similarly, Congress charged the DOT with rule-making authority to 

implement regulations applicable to public transportation services.  42 U.S.C. 

§ 12143(b) (paratransit services); 42 U.S.C. § 12149 (fixed-route services, 

including rapid and light rail); 42 U.S.C. § 12164 (intercity and commuter rail 

services).  Congress directed that DOT’s regulations be consistent with the Access 

Board’s minimum guidelines.  42 U.S.C. §§ 12149(b), 12163.

                                          
12 DIA also brought its claims under Section 504 of the Rehabilitation Act, 29 
U.S.C. § 794.  See DIA v. SEPTA, 539 F. 3d at 207 n. 11 (“[p]rocedures, rights, and 
remedies provided by Section 227 of the ADA are identical to those provided by 
Section 504”).
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DOT has incorporated the ADAAG into its regulations, except where 

modified by Appendix A to 49 C.F.R. Part 37.13   DOT has not modified any of the 

ADAAG provisions that SEPTA has cited in support of its legal argument.  Under 

DOT regulations, a transportation facility “shall be considered to be readily 

accessible to and usable by individuals with disabilities” if it complies with DOT 

regulations and the ADAAG.  49 C.F.R. § 37.9.  Thus, the ADAAG provisions 

incorporated by the DOT establish the standards for accessible design and 

effectively operate as a regulation issued by DOT.

B.  SEPTA’s Work Projects Did Not Trigger a Requirement for 
Elevator Installation at the 15th Street Entrance to Penn 
Center Concourse or at City Hall Courtyard.

1.  The ADAAG and DOT Regulations Do Not Require 
Installation of an Elevator Unless the Project Involves 
Major Structural Modifications. 

DOT regulations and the ADAAG establish as a matter of law that 

SEPTA had no obligation to install an elevator at the 15th Street Stairwell or in 

City Hall Courtyard.  In the construction and interpretation section of its 

regulations, DOT provides the following explanation about the meaning of the 

statutory phrase “to the maximum extent feasible”:    

                                          
13 The Guidelines are codified at 36 CFR Part 1191, Appendices B and D, and 
are available on the Access Board’s web site.  The 1991 version of the ADAAG is 
applicable in this case.  49 C.F.R. §37.9(c).  
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[T]he term “to the maximum extent feasible” should be 
construed as not requiring entities to make building 
alterations that have little likelihood of being 
accomplished without removing or altering a load-
bearing structural member unless the load-bearing 
structural member is otherwise being removed or altered 
as part of the alteration. 

49 C.F.R. Appendix D, Section 37.43 - Alteration of Transportation Facilities by 

Public Entities (citing S. Rept. 101–116, at 68)14 (emphasis added).   

In its interpretation of the statutory phrase “to the maximum extent 

feasible,” the DOT accepted the Access Board’s standard.  Critically, ADAAG 

4.1.6(1)(f) addresses the circumstances in which an elevator must be installed 

between floors where a transit authority is making improvements at a station.  This 

provision reads:

If an escalator or stair is planned or installed where none 
existed previously and major structural modifications 
are necessary for such installation, then a means of 
accessible vertical access shall be provided that complies 
with the applicable provisions.

                                          
14 The DOT also states:  “[I]n looking at facility concepts like 
“disproportionality” and “to the maximum extent feasible,” the Department will 
consider any expenses related to accessibility for passengers.” Appendix D to 49 
C.F.R. Part 37 - Construction and Interpretation of Provisions, Section 37.43 
Alteration of Transportation Facilities by Public Entities.
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ADAAG § 4.1.6(1)(f)15 (emphasis added).  In commentary to the ADAAG, the 

Access Board has explained the meaning of this requirement: “For example, 

4.1.6(1) describes the type of work that triggers provision of vertical access 

between floors (major structural modification resulting from replacement or 

addition of stairs or escalators).” A Guide to the ADAAG, Alterations [4.1.6] and 

Historic Preservation [4.1.7] (emphasis added).16  

The evidence of record before the District Court establishes that the 

projects at the 15th Street Stairwell and at City Hall Courtyard involved no 

alteration or removal of a load-bearing structure, which bears the weight and force 

resting upon it.  This conclusion rests on the testimony of Mr. Heiser, a licensed 

professional engineer for 30 years who oversaw SEPTA’s Suburban Station 

project, and Skip Brooke, an architect for 27 years who was in charge of the 

                                          
15 Section 4.1.6 of the ADAAG lays the framework for building alterations.  
An alteration may not have the effect of decreasing the accessibility or usability of 
a facility below the requirement for new construction.  ADAAG § 4.1.6(1)(a).  The 
technical criteria for new construction are applied as to each element or space 
altered, provided the new-construction criteria are technically feasible.  ADAAG § 
4.1.6(1)(b).  Thus, if a stairway is replaced, it must meet the requirements of 
ADAAG §§ 4.1.6(3)(b) and 4.9 if technically feasible.  Compliance may be 
followed on an element-by-element basis, unless the work amounts to a full 
alteration of a particular room or space.  ADAAG § 4.1.6(1)(c).  Thus, piecemeal 
modifications do not always rise to an “alteration” under the ADAAG.
16 The “Guide to the ADAAG” may be found on the Access Board’s website.
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escalator replacement project (JA at 257, ¶ 58; JA at 869, 893, 901).  Their 

testimony was unequivocal and unrebutted. 

Photographs included in the Appendix support the testimony of 

SEPTA’s witnesses.  Photographs taken during construction at the 15th Street 

Stairwell depict both the demolition and rebuilding of the 15th Street Stair (JA at 

778-861).   The pictures establish that no work was performed to any of the 

support structures or walls supporting the Stairwell, which includes a below-

ground courtyard (JA at 778-861).  Instead, the demolition and reconstruction of 

the stairs occurred in the middle of the 15th Street Stairwell and impacted no roof 

or walls that required the alteration or removal of load-bearing structural elements 

(JA at 778-861).    

Photographs of the construction site in City Hall Courtyard likewise 

demonstrate the absence of any major structural modifications.  Indeed, they 

confirm that all work was confined to the escalator equipment within the wellway 

(JA at 910-63).  Even the tiles in the wellway remained untouched during the 

project (JA at 955-58, 960-61).  Accordingly, DOT regulations do not require 

installation of an elevator at either location, because neither improvement project 

involved major structural modifications.
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2.  The District Court Ignored DOT’s Regulations, Which Are 
Entitled to Deference under the Chevron Doctrine.

In its decision, the District Court did not give deference to DOT’s 

interpretation of the ADA.  The District Court rejected SEPTA’s contention that 

ADAAG § 4.1.6(1)(f) relieved the transit authority from any obligation to install 

an elevator at the 15th Street Stairwell and at City Hall Courtyard.  The District 

Court opined:  

Certainly, one could argue that conclusion is implied, but 
it is also possible to see this guideline as simply 
clarifying the requirements in a specific and unequivocal 
situation without stepping into the murky waters of other 
situations involving potential alterations to stairs and 
escalators. … [t]he guideline simply does not state that a 
means of vertical access must be provided only when a 
new staircase or escalator is installed, and the Court 
refuses to read such a requirement in to the guideline.

(JA at 15-16).  Thus, the District Court ignored the requirement that there must be 

a major structural modification before the obligation to build an elevator attaches.

The District Court’s opinion runs afoul of the principle established by 

the Supreme Court in Chevron, U.S.A, Inc. v. Natural Resources Defense Council, 

Inc., 467 U.S. 837 (1984).  In Chevron, the Supreme Court held that an agency’s 

interpretation of statutory language is entitled to deference if Congress has charged 

the agency with rule-making authority and the agency’s interpretation of the statute 

is a permissible construction of the language.  Id. at 844-45.   This principle makes 

eminent sense, because an agency with specific expertise is better able to articulate 
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the policy assumptions underlying statutory language that may not be crystal clear.  

See also Schaar v. Lehigh Valley Health Services, Inc., 598 F.3d 156, 160, n.6 (3d 

Cir. 2010) (regulations issued by Secretary of Labor entitled to deference under 

Chevron doctrine);  Toretti v. Main Line Hospitals, Inc., 580 F.3d 168, 174-75 (3d 

Cir. 2009) (deferring to Health and Human Services regulations interpreting 

Medicare statute).

Appellate courts have reversed district courts that do not give proper 

deference to regulatory authority.  For example, in Tineo v. Ashcroft, 350 F.3d 382 

(3d Cir. 2003), this Court reversed a district court that declined to give deference to 

the Board of Immigration Appeals’ (“BIA”) interpretation of new legislation that 

contained an ambiguous provision.  Id. at 396-97.   Citing Supreme Court 

authority, this Court concluded that BIA’s interpretation was entitled to deference 

because Congress had charged the Attorney General with administration and 

enforcement of immigration laws, including the power to grant authority to the 

BIA.  Id. at 396 (citations omitted).  The Court further concluded that BIA’s 

interpretation was a reasonable, permissible construction of the statute.  Id.  See 

also Shipbuilders Council of America v. United States Coast Guard, 578 F.3d 234 

(4th Cir. 2009) (reversing district court that failed to defer to Coast Guard's 

“persuasive” interpretation of statute governing issuance of certificates to trade 

vessels); Beck v. City of Cleveland, Ohio, 390 F.3d 912, 920-21 (6th Cir. 2005) 
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(reversing district court that did not defer to Secretary of Labor's regulations 

interpreting Fair Labor Standards Act); Neal v. Board of Trustees of the Cal. State 

Universities, 198 F.3d 763, 770 (9th Cir. 1999) (reversing district court for failing 

to defer to Department of Education's interpretation of Title IX).  

The Supreme Court has recognized that the Chevron doctrine applies 

with equal force to regulatory authority under the ADA.  In according deference to 

Department of Justice regulations in Bragdon v. Abbott, 524 U.S. 624 (1998), the 

Supreme Court observed: “As the agency directed by Congress to issue 

implementing regulations, to render technical assistance explaining the 

responsibilities of covered individuals and institutions, and to enforce Title III in 

court, the Department’s views are entitled to deference.  Id. at 645.  See also 

Helen v. DiDario, 46 F.3d 325, 331-32 (3d Cir. 1995) (Department of Justice’s 

regulations interpreting Title II of the ADA are entitled to substantial deference 

under Chevron).

Similarly, the DOT’s regulations under Title II of the ADA are 

entitled to deference under the Chevron doctrine.  George v. Bay Area Rapid 

Transit, 577 F. 3d 1005, 1009, n. 6 (9th Cir. 2009); Neighborhood Ass’n of the 

Back Bay, Inc. v. Federal Transit Administration, 463 F. 3d 50, 59 (1st Cir. 2006).  

Congress charged the DOT with promulgating rules within its specific expertise.  

Operating through the Federal Transit Administration, DOT, much like the 
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Department of Justice, provides technical assistance and conducts compliance 

reviews and assessments to ensure that federally financed projects meet ADA 

accessibility standards.  For example, the FTA conducted an assessment of 

SEPTA’s Suburban Station/Penn Center project (JA at 972-86).  The DOT’s 

interpretation of the phrase “to the maximum extent feasible” is a reasonable and 

permissible construction of the statute, because it reflects Congress’ concerns 

about the costs of compliance.  49 C.F.R. Appendix D, Section 37.43 - Alteration 

of Transportation Facilities by Public Entities (citing S. Rept. 101–116, at 68).

If this Court declined to defer to the DOT’s interpretation, the 

agency’s rule-making authority would be rendered meaningless and courts would 

find themselves deciding whether a particular design or feature should have been 

included in a transportation project.  In George, supra, the Ninth Circuit described 

the conundrum in which courts would find themselves if deference were not 

accorded to the DOT’s regulations:

The interpretation of the ADA proposed by … [plaintiffs] 
is very problematic.  It would allow any person to file an 
action contending that, in the opinion of this particular 
plaintiff, a design feature ought to have been included in 
… [a] structure.  The courts are ill-equipped to evaluate 
such claims and to make what amount to engineering, 
architectural, and policy determinations as to whether a 
particular design feature is feasible and desirable ….It 
also would be difficult for anyone to design a … 
structure if the design requirements are subject to being 
changed retroactively.
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577 F. 3d at 1012 (citation omitted). 

Here, the District Court ignored the DOT regulations, substituted its 

judgment for the DOT’s judgment, and concluded that it should be the arbiter of 

engineering, architectural and policy determinations.   The Chevron doctrine does 

not permit this result.  Accordingly, this Court should reverse the District Court’s 

decision, remand the case to the District Court, and direct it to apply the DOT’s 

interpretation of the statutory language. 

C.  Penn Center Concourse Meets ADA Standards Because There 
Are Two Wheelchair-Accessible Entrances.

1.  The Access Board Rejected a “Distance” Test for Accessible 
Entrances. 

The District Court also erred by concluding that Penn Center 

Concourse was not “readily accessible” solely because the nearest elevator was 

340 feet from the 15th Street Stairwell (JA at 24-25).  The District Court opined 

that the ADAAG “[did] not excuse SEPTA for failing to make the 15th Street 

entrance wheelchair-accessible, regardless of whether it is part of Suburban Station 

(which already has accessible entrances), 15th Street Station (which has no 
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accessible entrance), or both”17 (JA at 24).  The District Court did not cite any 

regulatory or case authority to substantiate this conclusion.  However, the District 

Court rejected SEPTA’s contention that the ADAAG required only one 

wheelchair-accessible entrance to the facility. 

In its proposed guidelines, the Access Board considered a per-se rule 

regarding the maximum allowable distance between wheelchair-accessible 

entrances at a transportation facility.  When it issued the proposed guideline on the 

number of required entrances, the Access Board sought public comment on four 

options:  (1) where station entrances served different transportation fixed routes or 

groups of fixed-routes, an entrance serving each type of route or group must be 

accessible; (2) accessible entrances should be no more than 400 feet apart; (3) all 

entrances should be accessible; and (4) only one entrance should be accessible.  

56 Fed. Reg. 11874, 11876-77 (March 20, 1991).

                                          
17 According to the District Court, DIA contended that the 15th Street Stairwell 
was an entrance to the 15th Street Subway Station, and SEPTA contended that it 
was an entrance to Suburban Station (JA at 20).  The District Court did not decide 
this issue, and instead concluded that this “geographical” issue was not relevant to 
liability (JA at 19, n. 12).  During construction at the 15th Street Stairwell, DIA’s 
counsel seemed to agree that the entrance served Suburban Station (JA at 246).
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When it adopted final regulations, the Access Board struck a 

compromise between options 1 and 4.  In comments accompanying the final rule, 

the Access Board observed:

The final guidelines have combined option one and 
option four so that one accessible entrance would be 
sufficient only if that entrance serves all different 
transportation fixed routes or groups of fixed routes.  
This requirement does not necessarily mean that the 
closest entrance will be the accessible entrance.  

*   *   *

The final guidelines provide that all accessible entrances 
shall, to the maximum extent practicable, coincide with 
those used by the majority of the general public.  This 
provision acknowledges that it is not always practicable 
to place an accessible entrance to coincide with the 
entrance used by the general public.  For example, an 
elevator may meet the surface at a location different from 
an escalator.  

56 Fed. Reg. 45500, 45505-06 (Sept. 6, 1991).  Thus, in the final guidelines, the 

Access Board specifically rejected the distance approach adopted by the District 

Court in this case.  

2.  The ADAAG Standard, Which the DOT Adopted by 
Regulation, Is Entitled to Deference under the Chevron
Doctrine. 

The District Court’s holding that Penn Center Concourse is not 

“readily accessible” likewise runs afoul of the Chevron doctrine.  The DOT 

regulations adopt the ADAAG’s standard that a transportation facility need have 
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only one accessible entrance.  ADAAG § 10.3.1, 10.3.2; ADAAG § 4.14; ADAAG 

§ 4.1.6(1)(d).  Section 10.3.1, which governs new construction of and alterations to 

stations, provides: “[A]t least one entrance to each station shall comply with 4.14, 

Entrances.”18  ADAAG § 10.3.1(2).  The key station provision, Section 10.3.2, 

contains the same requirement:  “Rapid, light, and commuter rail key stations . . . 

and existing intercity rail stations shall provide at least one accessible route from 

an accessible entrance to those areas necessary for use of the transportation 

system.”19  ADAAG § 10.3.2(1).  

The work performed at Suburban Station/Penn Center Concourse 

exceeded ADAAG’s minimum requirements, because SEPTA built two 

wheelchair-accessible entrances that provide an accessible route for a person in a 

wheelchair to travel not only to the train platforms at Suburban Station, but also to 

navigate the entire Penn Center Concourse level.   See ADAAG § 4.14.1 (an 

accessible entrance “shall also be connected by an accessible route to all accessible 

spaces or elements within the building or facility”); ADAAG § 4.3.2(2) (“[a]t least 

                                          
18 ADAAG § 4.1.6(1)(d) reads, in relevant part: “No alteration of an existing 
element, space, or area of a building or facility shall impose a requirement for 
greater accessibility than that which would be required for new construction.”
19 The specific requirements of Section 10 governing transportation facilities 
trump the general rule that at least 50 percent of entrances in new construction be 
accessible.  ADAAG § 4.1.3(8).
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one accessible route shall connect accessible buildings, facilities, elements, and 

spaces that are on the same site”).

The 16th Street elevator coincides with an entrance used by the 

general public (JA at 700).  That elevator descends into the heart of Penn Center 

Concourse, which houses many commercial establishments from 15th Street to 

17th Street (JA at 287-88).   The Suburban Station/Penn Center project made the 

concourse level accessible to people in wheelchairs to the maximum extent 

feasible.  

Even if an elevator were installed at the 15th Street Stairwell, a person 

in a wheelchair could not access 15th Street Subway Station.  A person in a 

wheelchair cannot access 15th Street Subway Station from the Penn Center 

Concourse because there are steps leading from the 15th Street corridor of Penn 

Center Concourse to the 15th Street Subway Station (JA at 445, 635, 679).   The 

decision to position the elevator at 16th Street – in the middle of Penn Center’s 

commercial hub – made eminent sense because of its optimal location.20

                                          
20 The FTA conducted an assessment of SEPTA’s Suburban Station renovation 
project and concluded that it met the ADA’s vertical accessibility requirements 
because it included two wheelchair-accessible entrances to the Suburban 
Station/Penn Center Concourse (JA at 973, 1042, ¶ 17).  The District Court’s 
opinion renders the FTA assessment meaningless.
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  The District Court’s decision that SEPTA must install an elevator at 

the 15th Street Stairwell because it is too far from the 16th Street elevator has no 

mooring.  The DOT has spoken on this point:  There need be only one wheelchair-

accessible entrance to a facility.  Here, there are two fully accessible entrances to 

the Penn Center Concourse.  Accordingly, the District Court’s decision must be 

reversed.

D.  The City of Philadelphia Is a Required Party in This Case.

The City of Philadelphia is a “required party” to this action because it 

owns City Hall Courtyard, and the District Court abused its discretion by not 

requiring that the City be joined as a party.  Fed. R. Civ. P. 19 requires that a party 

be joined when: (1) the court cannot grant complete relief among the existing 

parties, (2) the party to be joined has an interest in the subject matter of the action, 

and (3) an existing party or the party to be joined would be prejudiced in the 

absence of joinder.21

It is well-settled that a court of appeals may remand a case for failure 

to join a required party under Rule 19, even if the issue has not been raised by the 

                                          
21 Rule 19 previously referred to “indispensable” parties.  The Rule was 
amended in 2007 and now refers to those parties that are “required” to be joined.  
The Advisory Committee’s Notes on the 2007 amendment indicate that this and 
other changes to the Rule were stylistic only.  See also Republic of the Philippines 
v. Pimentel, 553 U.S. 851 (2008) (“the substance and operation of the Rule both 
pre- and post-2007 are unchanged”).
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parties. See Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 

111 (1968) (“When necessary . . . a court of appeals should, on its own initiative, 

take steps to protect an absent party, who of course had no opportunity to plead 

and prove his interest below.”); Steel Valley Authority v. Union Switch and Signal 

Division, 809 F.2d 1006 (3d Cir. 1987) (holding that, where district court did not 

make an explicit Rule 19 determination, court of appeals should “engage in an 

independent analysis of indispensability”); Finberg v. Sullivan, 634 F.2d 50, 55 (3d 

Cir. 1980) (“[a]lthough the issue of necessary parties is not strictly jurisdictional, 

an appellate court should consider, on its own motion, any plausible argument that 

the interest of an absent party requires that party’s joinder.”).  

In Steel Valley Authority, supra, an industrial association sought

injunctive relief in state court to prevent a factory closing while it formulated a 

plan to acquire and operate two plants.  The association alleged that the main 

defendant in the action, American Standard Corp., had threatened to remove 

equipment and fixtures necessary for plant operation.  Id. at 1009.  After American 

Standard removed the case to federal court, the association amended its complaint 

to name the property owner, Radice-East, as an additional defendant and sought 

remand because Radice-East’s presence, a non-diverse party, destroyed the court’s 

jurisdiction.  Id.  The district court refused to remand the case and held that 
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Radice-East had been fraudently joined as a defendant.  A short time later, the 

district court dismissed the complaint.  Id. at 1009-10.

On appeal, this Court focused on whether Radice-East was an 

indispensible party whose joinder would require remand of the proceedings to state 

court.  The Court reasoned, inter alia, that any judgment rendered in the owner’s 

absence would necessarily prejudice the owner’s property interests because any 

injunction would preclude the owner’s full use of the property.  Id. at 1014.  The 

Court also concluded that any judgment rendered in the owner’s absence would not 

be adequate, because the owner would not be bound by such judgment.  Id. at 

1014-15.  Thus, the Court held that the district court abused its discretion in failing 

to find that the property owner was an indispensable party.  Id. at 1015.

The Steel Valley Authority analysis supports SEPTA’s position that 

the City, which owns the City Hall Courtyard, must be joined as a party.  The 

injunction sought by DIA would prejudice the City, because:  (1) it would require 

construction, which is disruptive, and possible even dangerous to the public who 

uses the Courtyard; (2) it would require the demolition and alteration of City 

property, action that is usually taken only after public debate and vote; (3) any 

demolition or alteration would necessarily affect the value of the City’s property; 

and (4) the City would face potential liability for any injuries or accidents 

involving the elevator, and for any upkeep or replacement that may become 
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necessary.  Therefore, as the owner of that property, the City undoubtedly has an 

interest in this case.  

Earlier in the litigation, DIA joined the City as a party because the 

City owned the 15th Street Stairwell.  DIA and the City subsequently reached a 

settlement under DIA’s Third Amended Complaint.  In the settlement, the City 

agreed that it would give SEPTA permission to build an elevator at the 15th 

Stairwell and at Dilworth Plaza (JA at 89-90).  The settlement agreement, however, 

makes no reference to an elevator installation in City Hall Courtyard, because DIA 

did not assert claim regarding City Hall Courtyard until it filed the Fourth 

Amended Complaint -- six months after the settlement agreement had been reached 

(JA at 97-108).  

Despite SEPTA’s argument that the City was a necessary party, the 

District Court did not undertake a Fed. R. Civ. P. 19 analysis in its decision.  

Instead, it stated that “there is no evidence from which to reasonably that [sic] the 

City would not allow the installation of an ADA-compliant elevator at the City 

Hall Courtyard”22 (JA at 30).  There also is no evidence in the record to conclude 

that the City would agree to the installation of the elevator in City Hall Courtyard.  

                                          
22 SEPTA raised the joinder issue in a closing argument to the District Court, 
but did not file a motion (JA at 1160).
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Indeed, the City, now under a different administration than the one in office at the 

time of the settlement with DIA, has advised SEPTA that it does not want an 

elevator installed in City Hall Courtyard (JA at 1163, ¶ 8).

There was no basis for the District Court to assume that the City 

would agree to installation of an elevator in City Hall Courtyard.  Thus, the District 

Court abused its discretion by failing to find that the City is a required party under 

Rule 19.  

IX.  CONCLUSION

For the foregoing reasons, SEPTA requests that the Court reverse the 

District Court’s decision, remand the case to the District Court, and direct it to 

apply DOT regulations and to require the City to be joined as a party.
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