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: Per Order of Judge Bryan Note of Motion Calendar: 

Defendants June 15, 2001 

I. INTRODUCTION 

Plamhffs file thiS Supplement to their Mohon for Prehmmary InjunctIOn to proVide the Court 

with the relevant apphcable standards to the rehefthat plamtlffs seek for the rernammg unresolved Issues 

m plamtlffs' Motion for Prehmmary InjunctIOn Plamhffs also submit a revised proposed Order 

II. RELEVANT FACTS AND APPLICABLE STANDARDS 

A. Relevant Facts 

A partial settlement m the case, which was approved by thiS Court on May 25, 2001, resolyed 

a majonty of the Issues raised m plamhffs' Complamt and Mohon for Prehmmary InJunchon. See Order 

5111101, Appendix B. However, there are several remammg slgmficant Issues for which plamhffs seek 

prehmmary relief m order to redress Immment harm to the plamuff class These Issues predommantly 
27 
28 Involve the Issues ofthe lack of mlmmally adequate active treatment bemg prOVided to PlaJ~ntJffS \d 

Plamtiffs' Supplement to Washmgton Protection & Advocacy S t nco 
Motion to Prellmmary Injunction 180 West Dayton Street, te 102 

Edmonds, Washmg n 98020 
Page - 1 (425) 776-1199/Facsimtle (425) 776-0601 



Case 3:00-cv-05749-RJB   Document 121    Filed 06/11/01   Page 2 of 14

1 the lack of adequate numbers of credentialed staff to provide this necessary mdlvlduahzed treatment 

2 See Order 5111/0 I, Appendix B 

3 Defendants have agreed to Improve and mdlvlduahzed treatment plans as part ofthe Order See 

4 Id, Appendix A Although the treatment plans are now to be mdlvlduahzed, defendants are not 

5 provldmg the mllllmally adequate mdlvidualized treatment needed to Implement these treatment plans 

6 See Decls of Dlugacz, '\110, Haycock, '\132, and Gardner, '\1'\19-10 This failure to provide thiS treatment 

7 has and IS likely to contmue to cause plamtIffs to suffer lITeparable harm, regardless of their legal status 

8 Decls of Haycock, '\152, Dlugacz,'\119, and Gardner, '\120 For example, If a patient who has expenenced 

9 a psychotic break does not receive Immediate and appropnate active treatment, he or she senously nsks 

10 further detenoratlOn and a greater likelihood of subsequent psychotic episodes Decl of Haycock, '\151 

11 An example of lITeparable harm which effects patients With bipolar disorders who do not receive the 

12 appropnate mdlvlduahzed treatment IS known as the "kmdlmg effect" whereby "the factors that bnng 

13 on a later mallic episode need not have the same mtenslty as earlier episodes Thus, mdlvlduals wilh 

14 bipolar disorders who suffer repeated mallic episodes may become more hkely to suffer further such 

15 episodes" and become more fragile over time Id, '\150 

16 PatIents With developmental disabilities and those With borderhne mtellectual functlOnmg are 

17 also at nsk of lITeparable harm absent the appropnate actIve treatment They nsk rapidly losmg their 

18 hablhtatIve skills Decl of Gardner, '\1'\112-16 AdditIOnally, such mdlVlduals senously nsk exacerbatIOn 

19 of eXlstmg llIaladaptIve behaVIOrs and acqUiSitIOn of new maladaptive behaVIOrs ld, '\1'\118-19 These 

20 mdlvlduals are also likely to suffer psychological regressIOn Id, '\119 A more extensive diSCUSSIOn of 

21 the defendants' failure to provide mllllmally adequate active treatment and the resultmg m hkely 

22 Irreparable harm IS discussed m the attached declaratIOns of Gardner, Haycock, and Dlugacz attached 

23 hereto and m plamtIffs' Memo m Support of Mot for Prelim Injunction and the supportmg declaratIOns 

24 and exhibits attached thereto 

25 Defendants, m their Supplemental Response to PlamtIffs' Motion for Prehmmary Rehef ("Defs' 

26 Supp "), armounce a new plan to provide "needs based" active treatment to the long-term patIents See 

27 Defs' Supp at 5-6 and Decl of Mehlman, attached thereto PlamtIffs were unaware of thiS plan pnor to 

28 
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1 recelvmg defendants' Supplement The plan, as descnbed by Dr Mehlman m hiS declaration, IS not 

2 mlll1mallyadequate Decls of Dlugacz, ~8, Haycock, ~35 First, the mtervenlions descnbed by Dr. 

3 Mehlman are vague Decls ofDlugacz, ~~1O-11 and Haycock, ~34. Second, the "treatment" IS descnbed 

4 as takmg the form of "classes," "group therapy," or "therapy ,,1 for two hours a day for long-term patients 

5 durmg the week but there IS no provIsIOn for mdlvlduahzed treatment in terms of quahty or quanbty 

6 Decls of Dlugacz, ~12 and Haycock, ~~35-38 While such classes are certamly one form of treatment 

7 mterventlOn, they do not, by themselves, provide the full range of treatment optIOns necessary to meet 

8 the standard of care The Jomt CommiSSIOn on AccreditatIOn of Hospital Organization (JCAHO) and 

9 Health Care Fmance AdmmlstratlOn (HCFA) standards, as well as state law reqUire that the treatment 

10 optIOns must mclude mdlvlduahzed treatment that meets the specific needs of each patient Decl of 

11 Dlugacz, ~~13-14 and Haycock, ~~ 18-27, see also JCAHO Standards attached to Decl ofDorfinan as 

12 exhibits 2-6,13 and RCW 10 77 210(1) (" Any person mvoluntanly detamed, hospltahzed, or cOlmmtted 

13 pursuant to the provISIons of thiS chapter shall have the nght to adequate care and mdlVldualzzed 

14 treatment ")(emphasls added) 

15 SuffiCient numbers of credentialed staff are essential to provldmg mlll1mally adeqnate treatment 

16 See Decls of Haycock, ~~ 27-30 and Dlugacz, ~ 6 At present, defendants lack suffiCient numbers of 

17 qualified staffto provide mmlmally adequate actIve treatment to plamtlffs ~ Decls of Dlugacz and 

18 Fleisher m support ofplamliffs' Mot for Prelim InjunctIOn and Reply In early May of2001, Center 

19 ForenSIc Services (CFS) admlll1strators Issued a memorandum to staff advISIng them that due to recent 

20 staff shortages, the procedures for takmg patients out to the yard would have to be modified Decl of 

21 AwmIl1er, ~ 5 AdditIOnally, on May 25,2001, a CFS admmlstrator stated that additional staff were 

22 necessary to proVide aclive treatment at CFS See Id , ~ 9 

23 There IS also currently no mdlvlduahzed aclive treatment for patients committed to CFS for 

24 competency restoratIOn Dec! of Awmiller, ~ 7, see also Decls of Dlugacz, ~16 and Haycock, ~53 

25 Defendants prOVide only medicatIOns and competency restoratIOn class for merely one hour a day dunng 

26 

27 

28 
1 Dr Mehlman uses these terms mterchangeably and It IS not clear exactly to what he IS refemng Dec! ofDlugacz, 

1)10, and Haycock, 1)34 
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I for such patients Decl of Awnll11er, ~ 7 They refuse to provide anythmg beyond these competency 

2 classes and medIcatIOn argumg that they are not reqUired or allowed to proVide any other therapy to these 

3 patients due to the hmlted purpose of their commitment Id,~ 8 Defendants' faIlure to proVide 

4 mlmmally adequate mdlVlduahzed active treatment to competency restoratIOn patients IS a substantial 

5 departure from the accepted standard of care and IS hkely to result m lITeparable harm Dec!s of 

6 Haycock, ~~ 52-54 and Dlugacz, ~19 Additionally, It IS a VIOlatIOn of state law which reqUires such 

7 treatment See RCW 10 77 210(1) 

8 PatIents With developmental dlsablhties', and borderlme mtellectual functlOmng also do not 

9 receive mmlmally adequate mdlvlduahzed active treatJnent at CFS See Dec! of Gardner, ~ 11-12 While 

10 defendants have worked With Dr Gardner to develop competency education for such mdlvlduals, thiS 

II IS msufficlent to proVide mlmmally adequate care these mdlvlduals, to prevent lITeparable harm See Id , 

12 ~f 13-21 Western State Hospital (WSH) has accepted and Implemented standard of provldmg 

13 specIahzed hablhtative mental health care to mdlVlduals With developmental disabilities on specIahzed 

14 umts on the Civil commltJnent umts at WSH Dec! of Gardner, ~ 9 However, they refuse to proVide thiS 

15 same treatment to the mdlvlduals With developmental disabilities at CFS for competency restoration on 

16 the baSIS that they are not permitted to and not obhgated to do so See Dec! of A wmiller, ~8 This refusal 

17 to proVide mdlVlduahzed habilatal1ve mental health treatJnent to these mdlvlduals IS a failure to follow 

18 the standard of care, mcludmg WSH' own standard of care for such persons, and VIOlates state law ~ 

19 Dec!s of Gardner, ~~9-IO, Awmiller, ~ 9, and RCW 10 77 095 and 10 77 210(1) The failure to proVide 

20 mlmmally adequate treatment to these pal1ents, as discussed more fully above, IS hkely to result m 

21 lITeparable harm See Dec! of Gardner, ~~ 12-21 

22 B. Applicable Standards 

23 There are a number of relevant standards requmng the proVISIOn of mdlvlduahzed actIVe 

24 treatment and suffiCient staffing levels to prOVide It. These standards are discussed below and are 

25 

26 ' Under an agreement between the parties m a related case, Allen. et al v WSH. et aI, mdlVlduals With 
developmental dIsabilitIes who are committed to WSH under RCW 10 77 after an acqUittal by reason of msamty are placed 

27 on a umt for mdlVlduals With developmental dlsablhtles on the Adult PsychiatriC Umt III a specIahzed hablhtallve mental 
health program Defendants, however, refuse to allow such mdlVlduals who are comnntted to CFS for competency restoratIOn 

28 to participate m thiS program Decl of Awmiller, ~8 
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1 attached hereto See Decl ofDorfinan, exs 2-13, 16 In additIon, the speciJ1c prelimmary relief sought 

2 m plamtIffs' Proposed Order ofJanuary 3, 200 I, and the correspondmg applicable standards are set forth 

3 m exhlbil 1 to Dec! of Dorfman 

1. JCAHO Standards 4 

5 a. Relevant JCAHO Standards Requiring Individualized Active Treatment 

6 PlamtIffs, m their revised proposed Order submitted hereWith, specifically request that the Court 

7 order defendants to provide the followmg: 1) "proVide psychotherapeutIc optIOns that are appropnate 

8 to the mdlvldual patient's needs," 2) make reasonable modificatIOns m CFS programs and services 

9 prOVided to those mdlvlduals With cogmtIve and other disabilitIes to ensure that they may participate m 

10 these programs and services, and 3) ensure that the psychological therapies prescnbed for the patients 

11 at CFS are appropnate and not deletenous to the patIent's health or to others ~ ReVised Proposed 

12 Order 

13 There are several applicable JCARO standards which mandate the prOVISIOn ofmdlvldualized 

14 actJve treatment See Care of PatIents (TX) 63, TX 6 4, TX 61, TX 6 2, Contmuum of Care (CC) 1, 

15 Leadership (LD) 1 34, LD 1 3, TX 1, TX 1 1, TX 1 2 attached to Dec!. of Dorfman, exs-3, 4,6, & 13, 

16 see also Dec! of Dorfman, ex 1 For example, TX 6 3 reqUires that· 

17 an mterdIscIplmary rehabIlitatIve plan and goals, developed by qualIfied 
professIOnals, m conJunctJon WIth the patIent and/or hiS or her family SOCial 

18 network, or support system, and based on a functIOnal assessment of patient 
needs, gUide the provlSlon of rehabIlitatJve servIces, appropnate to the patIents' 

19 enVIronment 

20 TX 6 3 

21 The mtent ofTX 63 IS that "rehabIlitatIve services are prOVIded to meet the patIents' needs 

22 accordmg to the plan "Id (emphaSIS added) 

23 TX 6.4 also reqUires that "rehabIlItatIOn services are appropnate to the patIent's needs and 

24 seventy of disease, condition, Impamnent or disability" The mtent of 6 4 IS that "[r]ehablhtatlOn 

25 services are planned to respond to each patient's unique needs "Dec! of Dorfman, ex 3 

26 Similarly, TX I addresses "Plannmg and Provldmg Care" Id. at 100 TX 1 1 reqUires that 

27 "settmgs and services reqUired to meet the patient's care goals are Identified, planned, and prOVIded If 

28 
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1 approprIate "Id at 1 06 TX 1 2 mandates that "care IS planned and provided m an mterdlsclplmary 

2 collaboratIve manner by qualIfied mdlvlduals" (emphasIs added) Dec! of Dorfinan, ex 6 The are 

3 other relevant JCAHO standards applIcable to thIS request for relIef mc!udmg CC 1, LD 1 3 4, LD I 3, 

4 TX 6 3, TX 1, TX 1 1, TX I 2 See Dec! of Dorfman, exs2-6, 13, see also Id, ex 1 

5 WSH polICIes also reqUIre that mdlVldualIzed actIve treatment be proVIded to CFS patIents See 

6 Dec! of Dorfman, ex 10 State law also reqUIres that patIents, such as the plamtIfIs, commItted or 

7 hospItalIzed under chapter RCW 10 77 regardless oflegal status See RCW 10 77 210(1) 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

b. Applicable Standards Requiring Adequate Numbers of Staff to Provide the 
Necessary Care and Treatment to the Plaintiff Class 

1. JCAHO 

There are also a number of relevant JCHAO standards requmng adequate numbers of 

credentIaled staff to provIde the necessary treatment to the patIents at CFS See HR 2 ("[ t ]he hospItal 

provIdes an adequate number of staff members whose qualIficatIOns are conSIstent wIth Job 

responSIbIlItIes "), attached to Dec! of Dorfman, ex 5 AddItIonally, m lIght of the Importance of 

adequate numbers of credentIaled staff to proVIde llldlvlduahzed patIent care and smce "effectIve 

staffing has been IdentIfied as a current Issue of SIgnIficant concern," JCAHO has recently promulgated 

draft standards to evaluate the adequacy of staffing complements See Dec!. of Dlugacz, ~ 6 and 

Dorfman, ex 7 

2. Western State Hospital and Center for Forensic Services Policies 

WSH polIcy 232, "ASSUrIng AvaIlabIlIty of ServIce by QualIfied Personnel," reqUIres m 

relevant part that" [w ]hen approprIate qualIfied personnel are not aVaIlable or not needed on a full-tIme 

baSIS, arrangements WIll be made to obtam suffiCIent servIces on an attendmg, contmulllg consultatIve 

or part-tIme basIs" Id ,ex 9 WSH polIcy 1.97 reqUIres that all patIents be proVIded WIth equal access 

to all servIces at the hospItal See Dec! of Dorfman, ex. 8. JCAHO also mandates equal access to 

servIces JCAHO Standards RIll & RI I 3 6 attached to Dec! of Dorfman as ex. 16 

3. HCFA Regulations 

Although CFS IS not certIfied by HCFA, these standards are relevant as they establIsh natIOnally 

accepted standards for the care of llldlvlduais WIth mental Illnesses at psychIatrIC faCIlItIes See Decl 
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I ofDlugacz, ~3 In additIon, while not certIfied by HCFA, CFS, by therr own policies have created a self-

2 Imposed standard to comply wIth not only JCAHO standards but also HCFA standards as theIr own 

3 policies state that "[a] representalive audit of a mmlmum of two charts per ward will be conducted at 

4 least quarterly Audits will be conducted m such a way as to promote compliance with JACHO and 

5 HCFA standards "LOU (now CFS) Manual at 3, § C, ~5 attached to Dec! of Dorfinan as exhibit 14 

6 HCFA regulatIOns reqUire that sufficient numbers of credentIaled staff are aVaIlable to provide 

7 mdlVldualized aclive treatIuent 42 C F R § 482 62 (2000), attached to Dec! ofDorfinan, ex 12 

8 

9 III. ARGUMENT 

10 A. Plaintiffs Have Met the Requirements for Issuance of a Preliminary Injunction 

11 In order for plamliffs to be successful m obtammg a prehmmary mJunctIon m the Nmth CIrcUIt, 

12 they must show either "1) a combmatlOn of probable success on the ments and the posslblhty of 

13 lITeparable mJury or 2) that senous queslions are raIsed and the balance of hardships lips sharply m Its 

14 favor" Big Country Foods. Inc. v. Bd ofEduc, 868 F 2d 1085, 1088 (9th CIr 1989), ArcamUZI V 

15 ContmentaI Alrlmes, 819 F 2d 935, 937 (9th Cir 1987). This test IS to be viewed as a contmuum, such 

16 that the level of lITeparable harm reqUired mcreases as the probability of the success on the ments 

17 decreases See CItIzens AllIance to Protect our Wetlands V Wynn, 908 F. Supp 825,829 (W D Wash 

18 1995) Here, as dIscussed below, and m plamliffs' Memorandum m Support of MotIOn for PrelImmary 

19 InjUnctIOn and Reply Bnef, plamtIffs are entItled to prelImmary relIef on the remammg Issues 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1. Plaintiffs Have Demonstrated That They Are Likely to Succeed on the 
Merits 

As discussed more fully m plamtIffs' Memorandum m Support of MotIOn for PrelImmary 

InJunctIOn, palients at a state-operated mental health faCIlIty, such as WSH, mc!udmg forensIc mental 

health patients at CFS, have a Fourteenth Amendment nght to mimmally adequate care and treatIuent 

Youngberg v Romeo, 457 U S 307,319-320 Such care and treatment must provide the palient with 

a "realIstIc opportumty to be cured or to Improve the mental condItIOn for whIch they were confined" 

Turay v SelIg, 108 F Supp 2d 1148, affd, 233 F 3d 1166 (9th CIr 2000), see also Ohlmger v. Watson, 

652 F 2d 775, 778 (9th Clr 1981) This treatIuent must address the patients' needs With the reasonable 
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1 objective to be rehabilItated Id at 779 

2 Defendants' mcorrectly assert that the determmatlOn of the Issue of the provIsIOn ofmlmmally 

3 adequate actIve treatJnent IS really a questIOn to be determmed by expert testImony Rather, the Issue 

4 currently before the Court IS whether the defendants are exerclsmg professIOnal Judgment by exammmg 

5 the mdlvldual treatJnent needs of each patIent Defendants also argue that because they are accredited 

6 by JCARO, they are therefore provldmg mlmmally adequate treatment to the plamtIff class However, 

7 as discussed m plamtlffs' Reply Bnef, accreditatIOn by JCARO IS "by no means an assurance that abuse 

8 and neglect of patients does not take place m an mstItutlOn " Wyatt by and through Rawlms v 

9 Poundstone, 892 F Supp 1410 (M D Ala 1995), (clilng Robbms v Budke, 739 F Supp 1479, 1481 

10 (D N M. 1990). 

11 Moreover, as defendants concede their last accreditatIon by JCAHO was m 1998 approximately 

12 three years ago See Dec! ofRels m Support ofDefs' Supp ,'\12 AccreditatIOn three years ago does not 

13 ensure or mean that the present conditIOns at CFS meet JCAHO standards The "focus survey" 

14 conducted by JCARO m March of2001 was a result of the earthquake and narrowly focused and dId not 

15 mclude many of the standards addressed m a regular tnenmal survey 3 ~ Id AdditIOnally, defendants, 

16 while statmg that thiS focus survey took place, have not stated the outcome of this survey 

17 Here, defendants are not exerclsmg profeSSIOnal Judgment because they have faded to provide 

18 plamtIffs With mlmmally adequate active mdlvldualIzed treatment that IS appropnate to their mdlvldual 

19 treatJnent needs See Dec!s of Dlugacz, '\111, Haycock, '\132, and Gardner, '\1'\19-12, see also Decls of 

20 Fleisher and Dlugacz m support of PI am tIffs' MotIon for PrelImmary InjunctIOn and Reply Bnef The 

21 therapies that are provided are not adequately mdlvldualIzed and are often contramdlcated See Id 

22 Defendants' new plans to provide "needs based" actIVe treatment to the long-term patients at 

23 CFS IS not rmmmally adequate See Dec!s of Dlugacz, '\18, Haycock, '\112, and Gardner, '\1'\19-12 ThiS 

24 treatJnent, as descnbed by Dr Mehlman IS vague and uncertam ~ Dec!s of Dlugacz, '\110 and 

25 

26 J A "focus survey" IS defined by JCAHO as " a survey conducted durmg the Jomt CommISSIOn accredItatIOn cycle 
to assess the degree to whIch the orgamzatIon has Improved Its level or compliance regardmg speCIfic recommendatIons 

27 The subject matter of the survey IS typIcally an area(s) of IdentIfied defiCIency m comphance, however, other performance 
areas may also be assessed by surveyor(s), even though they may not have been prevIOusly IdenlIfied as defiCIencIes " ~ 

28 Ded of Dorfinan, ex 15 
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1 Haycock, ~~34, 36 This plan also falls to address patients' mdlVlduahzed needs with respect to the type 

2 oftherapy or mterventlon or number of hours See Decls ofDlugacz, ~ll and Haycock, ~37 Accordmg 

3 to defendants' plan, all long-term patJents Will get the same numbers of classes for the same numbers 

4 of hours and all will be assigned to attend classes, agam regardless of mdlvldual needs See Decls of 

5 Haycock, ~33, Dlugacz,~11 Further, there IS nothmg to mdlcate the substance of the proposed classes, 

6 how class assignments WIll be determmed, and what WIll be provided to those patJents who are unable 

7 to attend classes due to the seventy of their mental Illnesses or their dlmlmshed cognltJve ablhtles. See 

8 Decls of Dlugacz, ~IO and Haycock, ~~36-37 Nothmg submitted by defendants mdlcates that 

9 additIOnal mdlVldual therapy Will be prOVided to those patJents m need of such treatment See Id While 

10 classes are certamly one form oftreatment mterventlOn, these classes do not provide the full range of 

II treatment optJons, mcludmg mdlvldual therapy and group therapy, that must be made aVailable as 

12 appropnate to meet the mdlVldual needs of each patJent at CFS pursuant to JCAHO and HCFA 

13 reqUirements Id, see also JCAHO Standards attached to Dec! of Dorfman as exhibits 2-6, 12, & 13 

14 In addltJon, there IS no assurance that defendants Will contmue to provide the expanded hours 

15 of treatment that they descnbe m their Supplement, as It IS not part of the Order of 511110 I and, 

16 therefore, not subject to the overSight of the momtonng committee or the enforcement provlSlons of the 

17 Order Decl ofDlugacz, ~15. Thus, defendants could decide to termmate these classes and groups at any 

18 time and without a JudiCial mandate to prOVide even the treatment that defendants state that they will 

19 provide, this IS particularly concemmg given the on-gomg budgetary problems at DSHS and with the 

20 legislature and ItS Impact upon defendants' ablhty to provide mlmmally adequate active treatment. See 

21 Decl of Awmiller, ~9 

22 AdditIOnally, class members committed to the competency restoratIOn umts at CFS do not 

23 receive mdlvlduahzed active treatment See Decls of Haycock, ~ 40 and Awmiller, ~ 7 They are only 

24 provided with competency restoratJon c!asses and medicatIOn. Dec! of Awmiller, ~ 7. Defendants 

25 mcorrectly contend that they are not obhgated to and are prohibited from provldmg active treatment 

26 beyond that necessary to restore competency to these patients ld, ~ 8 JCAHO and HCF A standards 

27 mandate mdlVlduahzed active treatment for all patients See Dec! ofDorfrnan, exs. 1-13,16 State law 

28 
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1 also clearly mandates that all patients committed Imder RCW 10 77, such as vIrtually all of the plamtIff 

2 class', "shall have adequate and mdlVldualized treatJnent " RCW 10 77 210(1) This mcludes all patlents 

3 committed under RCW 10 77, mcludmg those committed for competency restoratIOn See Id 

4 Washmgton state law also recogmzes the need to provide specialized treatment to mdlvlduals with 

5 developmental disabilities cormmtted to a hospital, such as WSH and CFS, Imder RCW 10 77, mcludmg 

6 those committed for competency restoration. ~ RCW 10 77 095 and RCW 10 77 210(1) 

7 Defendants have also failed to provide adequate numbers of credentialed staff to provide the 

8 reqUired mdlVldualized active treatInent to the plamtlff class See Decls of Dlugacz, ~ 8, Haycock, ~42-

9 45, see also Decls ofDlugaz and Fleisher m Support of PI am tiffs' Mot for Prelim Injunction & Reply 

10 While there may be no national standards as to the precise numbers of staff needed to provide the 

11 requISIte active treatment, the standards, as discussed above m SectIOn III, mandate that mdlvlduahzed 

12 active treatment be proVided m manner equally accessible to all patients and that the staff needed to 

13 proVide such treatment be provided Moreover, JCAHO has recently recogmzed the Importance of 

14 adequate numbers of qualified staff to ensure the proVISIOn of adequate patient care and m domg so, have 

15 promulgated new proposed standards regardmg staffing levels Decls ofDlugacz, ~~11-13 and Dorfman, 

16 ex 7 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. Plaintiffs Have Shown That They Have and Will Continue to Suffer Irreparable 
Harm Absent the Issuance of Preliminary Relief on the Remaining Issues 

As demonstrated by the supportmg declaratIOns and exhibits to plamtiffs' Memo m support of 

their Mot for Prelim InJunctIOn, their Reply, and thiS Supplement, defendants are not provldmg the 

p1amtlff class With mlmmally adequate active treatment ThiS failure to prOVide such treatment has and 

IS likely to contmue to result m JITeparable harm to plamtlffs ~ Decls ofDlugacz, ~19, Gardner, ~20, 

and Haycock, ~52 Thus, prelimmary relief IS essential to aVOid JITeparable harm to the plamtlffs 

The Irreparable harm that plamtlffs face absent prelimillary rehef IS not a "mere allegatIOn" as 

defendants' suggest In fact, It IS well accepted by experts III the field that the failure to proVide 

mdlvidualized active treatment IS likely to cause IrreverSible detenoratlon III an Illdlvldual's mental 

• Some class members may be placed at CFS pursuant to a clVll comnutment under RCW 71 05 where It IS clImcally 
mdlcated These mdlvlduals are also entItled to mdlVldualIzed actIve treatment 
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1 health and potentIal for rehabllitlOn See Decls of Haycock, '\['\[49-52, D1ugacz, ,\[19, and Gardner, '\['\[ 

2 14, 17-19 As discussed more fully m plamtIffs' Memo m Support of Mot for Prelim Injun at 11-14 

3 and the declaratIon of Fleisher, '\[56-59, defendants' failure to provide the reqUIsite mdlVlduahzed actIve 

4 treatment and the staff to provide such treatment has resulted and IS hkely to contmue to result m harm 

5 to members of the plamtlff class See Id For example, mdlvlduals with developmental dlsab!lltles and 

6 borderline mtellectual functlOmng, m the absence of mlmmally adequate habllitatlve mental health 

7 treatment face the "dlstmct danger that their mental health symptoms w!ll be exacerbated" Decl of 

8 Gardner, '\[ 14 Slm!larly, mdlvlduals with mental Illness who do not receive the appropflate 

9 mdlvldualized active treatment are at seflous fisk of "not bemg able to be fully stabilized and may never 

10 be able to regam their prevIOus level offunctlOmng "Decl ofDlugacz, ,\[19,see also Decl of Haycock, 

11 '\['\[48-54. 

12 Addltlonly, mvoluntary commitment mfrmges upon slgmficant hberty mterests O'Connor v, 

13 Donaldson, 422 U S 563,573 (1972) When the state mfrmges upon these mterests, It must provide 

14 mlmmally adequate treatment suffiCient to give such mdlvlduals a reasonable opportunity to be cured 

15 Turay, 233 F 3d 1166, shp op at 10 Here, absent prehmmary, plamtlffs are not only hkely to contmue 

16 to suffer JITeparable hann, but their Significant hberty mterests w!llimposed upon With out the prOVISIOn 

17 of mlmmally adequate treatment m VIOlatIOn of their due process nghts. 

18 

19 IV.CONCLUSION 

20 For the forgomg reasons as well as the reasons set forth m plamtlffs' Memorandum m Support 

21 of Motion for Prehmmary InjunctIOn and Reply, plamtlffs' Motion for Prehmmary InjunctIOn on the 

22 remammg Issues regardmg active treatment and staffing should be granted 

23 

24 I I I 

25 I I I 

26 I I I 

27 

28 
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1 DATED thIs 11th day of June, 2001 

2 Respectfully submItted, 

3 Chnstl Rust, et al , 
Plamtlffs 

4 

5 GAJt~~ 
6 Deborah A Dorfman, WSBA #23823 

StacIe Slebrecht,WSBA#29992 
7 Marvm Gray, Jr, WSBA #5161 

Tahl Tyson, WSBA #21183 
8 MIchele Earl-Hubbard, WSBA #26454 

9 Attorneys for PlamtIffs 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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The Honorable Robert J. Bryan 

y.::. , \ 11.llJ\ 

In the United States DistfIctC~~rt 

, 
\ 

I 

2 

3 

4 

5 

6 

7 

8 

9 In and For the Western District for the State of Washington 
At Tacoma 

10 

II Christi Rust, a real person; et aI., 

12 

13 

Plaintiffs, 

vs. 

14 Western State Hospital, et al., 

15 Defendants. 

16 

Civil Cause No. COO-S749RJB 

Certificate of Personal Service 

17 I, Sean David Banks, of 180 West Dayton, SUite 102, Edmonds, Washmgton, certify 

18 That I am, and at all times heremafter mentIOned was, over the age of 18 years, 

19 That on the II th day of June, 2001, I served a true, correct and complete copy of the Plaintiffs' 

20 Supplement to Motion for Preliminary Injunction; Declaration of Deborah A. Dorfman; 

21 Declaration of William I. Gardner, Ph.D.; Declaration of Henry D1ugacz, J.D., M.S.W.; 

22 Declaration of Joel Haycock, Ph.D.; Declaration of Craig Awmiller; Revised Order and all 

23 attachments upon all parties by personal service upon their counsel of record at the address set forth 

24 below 

25 
Pamela H Anderson 

26 Terrance J Ryan 
Susan L Plenm 

27 Allison Croft 

28 

Certificate of 
Personal Service 
Page - 1 

Washington Protection & Advocacy System, Inc. 
180 West Da~ton, SUIte 102 

Edmonds, Washington 98020 
(425) 776-1199/Facsimile: (425) 776-0601 



Case 3:00-cv-05749-RJB   Document 121    Filed 06/11/01   Page 14 of 14
• 

I Assistant Attorneys General 
Office of the Attorney General 

2 670 Woodland Square Loop SE 
PO Box 40124 

3 Olympia, Washmgton 98504-0124 

4 

5 

6 

I certify under the penalty ofpelJury under the laws of the State of Wash mgt on that the foregomg 

IS true and correct 

7 Executed on this / / day of June, 2001 m Edmonds, Washmgton 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Cerlificate of 
Persona) Service 
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Sean David , Ie 
Washmgton Protection & vocacy System 
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