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The Honorable ROBERT J. BRYAN 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

10 CHRISTI RUST, et ai, NO COO-5749RJB 

11 Plamtlffs, MEMORANDUM OF POINTS 
AND AUTHORITIES IN 
SUPPORT OF JOINT 
MOTION FOR APPROVAL 
OF SETTLEMENT 

12 v 

13 WESTERN STATE HOSPITAL, et al, 

14 
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Defendants. 

Introduction 

On August 15,2001, the Court entered an Order prehmmanly approving a final settlement 

of the chums set forth m Plamtlffs' Complamt for Injunctive Relief. The final settlement 

mcorporates the terms of the partial settlement approved by thiS Court on May 11, 2001 and would 

supercede that prIor partial settlement A copy of the final settlement with Inghhghted changes from 

the partial settlement IS attached hereto as Exhibit A This memorandum IS submitted m support of 

the Jomt Motion for approval of the final settlement agreement It supplements and mcorporates by 

reference the Memorandum ofPomts and AuthOrIties filed m connectIOn with the Jomt Motion for 

Approval of the Partial Settlement, dated May 17, 2001 and Exhibits thereto 

III 

III 
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1 Background of the Case 

2 This case was filed on behalf of SIX mdlVldually named Plamtlffs who are ammtted to the 

3 Center for ForensIc ServICes ("CFS") at Western State Hospital ("WSH") and the Washington 

4 ProtectIOn and Advocacy System ("WPAS") followmg several months ofmtenslve mvestlgatlon 

5 conducted by WP AS and ItS expert consultants pursuant to WP AS's federal mandate The 

6 Complamt alleged that Defendants failed to proVide class members with mmimally adequate dental, 

7 medical, and psychlatnc care, active treatment, and discharge planmng and protectIOn from harm. 

8 See generally Complamt The Complamt also alleged overcrowdmg, under staffing, and failure to 

9 provide treatlnent to class members m the most mtegrated settmg Id On February 2, 2001, the 

10 Court certified a class defined as All mdlvlduals 1) who currently are reSidents on the Center for 

11 ForenSIc Services at Western State Hospital and 2) will become reSidents of the Center for Forensic 

12 Services at Western State Hospital m the future. Agreed Order Certlfymg Class dated February 2, 

13 2001 

14 On January 3, 2001, Plamtlffs filed their Prehmmary InjunctIOn Motion ("PI Motion") 

15 seekmg prehmmary rehef on Virtually all of the claims m the Complamt. See PI Motion and 

16 Proposed Order attached thereto Defendants opposed the PI Motion. On February 16,2001, the 

17 Court heard oral argument on the PI Motion and mdlcated that It mtended to grant relief on at least 

18 some of the claims 

19 In March of thiS year, the parties began mtenslve settlement negotiatIOns to resolve the 

20 issues raised m the PI Motion and to attempt to settle the entire case A partial settlement was 

21 reached m May 2001 and approved by thiS Court on May 29, 2001 The partial settlement 

22 agreement resolved many of the claims related to protection from harm, overcrowdmg, inadequate 

23 medical, dental and psychlatnc care, madequate treatment plans and discharge planmng. See Order, 

24 May 11,2001 A momtonng committee, compnsed of two experts in the area of forensic mental 

25 health, has been established to oversee the ImplementatIOn of the settlement agreement See Order, 

26 May 11,2001 at 2-3, Order, August 14,2001 at 2-3 In addition, three consultants mcludmg a 

MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF JOINT 
MOTION FOR APPROVAL OF 
SETTLEMENT 

2 ATTORNEY GENERAL OF WASHINGTON 
670 Woodland Square Loop SE 

PO Box 40124 
OlympIa, WA 98504-0124 

(360) 459-6558 



Case 3:00-cv-05749-RJB   Document 146    Filed 08/24/01   Page 3 of 9

I forenSIc psychiatrIst, a forenSIc physIcian, and a psychologist speclalizmg m hablhtatlve mental 

2 health for persons With developmental disabilities have been appomted to assist the monitormg 

3 comrmttee ll:L 
4 The proposed final settlement addresses the remammg Issues related to active mdlvldualized 

5 treatment and adequate staffing In summary, It provides that Defendants Will offer at least twenty 

6 hours per week of active treatment to all class members, will hITe an additIOnal 33 staff members to 

7 facilitate such treatment and Will make special accommodatIOns for the needs of patients With 

8 developmental disabilities or other cognitive imparrments The final agreement was reached as a 

9 result of extensive negotiatIOns, a request by Defendants for additIOnal legislative approprIatIOns, 

10 and consultatIOn With the momtors and other expert consultants 

11 Legal Argument 

12 I. 

13 

The Proposed Settlement Meets The Legal Standard For Court Approval 

A. The Legal Standard 

14 Fed R CIV Proc 23(e) proVides that "[aJ class actIOn shall not be dismissed or 

15 compromised Without approval of the court, and notice of the proposed dismissal or compromise 

16 shall be given to all members of the class m such a manner as the court duects." Before a court can 

17 approve dismissal or compromise, It must evaluate whether the proposed settlement IS 

18 "fundamentally fair, adequate, and reasonable" Officers for JustIce v CIVil Service Comm'n, 688 

19 F 2d 615, 625 (9th err 1982), cert den 459 U S 1217 (1983) In makmg thiS determmation, courts 

20 must balance some or all ofthe followmg factors 1) the strength of plaintiffs' case, 2) the rIsk, 

21 expense, complexity, and duratIOn of any further litigation in the case, 3) the risk mvolved in 

22 maIntaming class actIOn status throughout the tnal, 4) the amount offered in settlement, 5) the 

23 extent of discovery completed m the case, 6) the experIence and views of counsel, 7) whether there 

24 IS a governmental participant m the case, and 8) the reactIOn of the class members to the proposed 

25 settlement Id Other factors that are considered mclude whether the settlement was reached 

26 through arm's length bargammg and whether the number of objections or interests that they 
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1 represent IS large when compared to the class as a whole. Herbert B Newberg, Newberg on Class 

2 ActIOns, § 11 41 (3d ed 1992) 

3 Assessment of the proposed settlement ensures that It IS "not the product of fraud or 

4 overreachmg by, or collUSIOn between, the negotiatmg parties, and that the settlement, taken as a 

5 whole IS fair, reasonable, and adequate to all concerned" Officers of Justice, 688 F 2d at 625. 

6 There IS a strong presumptIOn favormg settlement Class Plamtlfls v City of Seattle, 955 F .2d 

7 1268,1276 (9th Clr 1992) 

8 B. The Proposed Settlement Is Fair, Reasonable And Adequate 

9 The relevant factors are discussed m the followmg sectIOns 

10 1. Settlement Negotiations Were Conducted At Arm's Length 

11 Settlements m class actIOns must be reached in good faith and Without any collUSIOn 

12 between the parties In re Pac. Sec Lltlg., 47 F 3d 373, 378 (9th Clr 1993) (citatIOns omitted) To 

13 determme whether such negotiatIOns occurred, courts look at the length of the settlement process, 

14 the nature of the process, the tlmmg of discussIOn and the settlement of attorney's fees 

15 Settlements conducted over a period of time, at arm's length, support "a strong 

16 presumptIOn" of the settlement's substantive fairness. BUSSie v Am Fm Com, 50 F Supp. 2d 59, 

17 77 (D Mass 1999) The settlement here was conducted at arm's length and there was no collUSIOn 

18 between the parties or their counsel. The settlement negotiations on all terms of the agreement took 

19 place over apprOlumately five months After the partial settlement agreement was entered in May, 

20 the parties negotiated for an additIOnal three months before reachmg agreement on the remammg 

21 terms One key component of these negotiatIOns was consultatIOn with the momtors and other 

22 experts over the active treatment provisions and over the reqUlrements for additIOnal staffing 

23 DeclaratIOn of Henry Dlugacz ("Dlugacz DeclaratIOn"), attached hereto as Exhibit B at ~7, 

24 DeclaratIOn of Joel Dvoskm ("Dvoskm DeclaratIOn"), attached hereto as Exhibit C at ~5. The fact 

25 that the settlement was negotiated m phases With extensive expert mvolvement mdlcates that the 

26 process used to reach thiS proposed agreement was not rushed and was proper See generally 
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I Memorandum of Pomts and Authontles dated May 17, 200 I and DeclaratIOns of Deborah Dorfman 

2 and Pamela H Anderson attached thereto 

3 FInally, the parties did not address counsels' remuneratIOn until after reachmg consensus on 

4 the terms of the settlement The parties have agreed that Defendants WIll pay PlaIntiffs' attorneys' 

5 fees and costs, but have not negotiated an amount Order, August 15,2001 at 8. The fact that the 

6 amount of fees to be paid Will be resolved separately from the settlement suggests that the 

7 settlement was falf See BUSSie, 50 F Supp 2d at 77, Duhaime v John Hancock Mut Life Ins. Co., 

8 177 F R D 54, 67 (D Mass 1997) (approvIng settlement of msurance sales practices class actIOn 

9 where "attorneys' fees were negotiated after and separate from the proposed settlement.") 

10 2. SuffiCient Discovery Was Conducted In The Case 

11 The amount of discovery conducted IS a factor to be conSidered In determIning whether a 

12 proposed class settlement IS fair, adequate, and reasonable However, "formal discovery IS not a 

13 necessary ticket to the bargaInIng table where the parties have suffiCient InformatIOn to make an 

14 Informed deCISIOn about settlement" In re Mego Fm Com Sec Lltlg, 213 F 3d 454 (9th Clr 

15 2000) (quotmg LInney v Cellular Alaska Partnership. 151 F 3d 1234 (9th Clr 1998)). 

16 This settlement was reached eight months after the case was filed and pnor to the 

17 completion of any formal discovery, other than the Imtlal disclosures requlfed by the Federal Rules 

18 of CIVil Procedure While formal discovery was not done, PlaIntiffs conducted extensive mformal 

19 discovery both before and after filmg the laWSUit The mformal discovery conducted by Plamtiff 

20 WP AS was much more extensIVe than IS done m most cases because WP AS has a federal mandate 

21 to Investigate allegatIOns of abuse and neglect of mdlviduals WIth disabilities such as the class 

22 members See 42 USC § 10801, et seq, 42 C F R § 51, and RCW 71A.1O 080 Undeflts federal 

23 mandate WP AS and ItS expert consultants have access to records, mveStigatlOns, notes from 

24 mvestlgatlOns, poliCies, other documents, and WItnesses, that would normally not be available pnor 

25 to formal discovery 42 C F R §§ 51 41 and 5142 

26 
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I Moreover, the partIes reached a settlement m the case after five months of mtensive 

2 settlement negotIatIOns that mvolved extensIve use of experts in psychIatry, SOCIal work, forensIc 

3 psychology, and medICme The experts had extensIve knowledge of the Issues raIsed m the laWSUIt, 

4 had an opportunIty to review patIent records and, m some cases, had an opportunity to tour the 

5 faCIlIty and speak WIth patIents and hospItal staff See Dvoskm DeclaratIOn at ~4, Dlugacz 

6 DeclaratIOn at ~4, 5 The experts belIeve that the provIsions of the settlement appropriately address 

7 the Issues raIsed m PlamtIffs' Complamt and PI MotIon See Dlugacz DeclaratIOn at ~8, Dvoskin 

8 DeclaratIOn at ~7 PlaIntIffs had aInple mformatlOn to adequately evaluate the case, determme what 

9 was needed m a settlement and to ensure that the settlement was faIr, adequate, and reasonable. 

10 3. Counsel Proposing The Settlement Are Experienced In Similar Cases 

II The Court should determme the proper weIght to place on the judgment of the partIes' 

12 respectIve counsel When counsel are experIenced attorneys who are knowledgeable about the facts 

13 and claIms, theIr representatIOn to the Court that the settlement proVIded to the class IS faIr, 

14 reasonable, and adequate should be gIven SIgnIficant weIght See San FranCISCo NAACP v San 

15 FranCISCo Umfied Sch DISt, 59 F Supp 2d 1021 (N 0 Cal. 1999) 

16 In the present matter, PlaIntiffs' counsel has extensive experIence lItigatmg sundar mental 

17 dIsabIlIty cases See DeclaratIons of PlaIntIffs' counsel m Support of MotIOn for Class 

18 CertificatIOn, filed December 20, 2000. PlamtIffs' counsel were well qualIfied to make, and dId 

19 make, a comprehenSIve assessment of the settlement agreement to ensure that It was faIr, reasonable 

20 and adequate 

21 4. Reaction Of The Class Members To The Proposed Settlement 

22 In assessmg a class settlement, courts must also conSIder the reaction of the class members 

23 to the proposed settlement Hanlon v Chrysler Com, 150 F 3d at 1026 (CItations omItted) A 

24 relatIvely small number of objectors mdlcates faIrness and supports Judicial approval DuhaIme, 

25 177 FRO at 70, GIUStI Bravo v U S Veterans Adnun , 853 F Supp 34, 40 CD.P R 1993). 

26 
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I Additionally, Courts must examme the proposed settlement as a whole for overall fairness, rather 

2 than lookmg at mdlvldual components of the agreement. Id 

3 Counsel will be conductmg trammg sesslOns for all class members at CFS on August 24 and 

4 29,2001 It IS not anticipated that the Plamtlff class members will object to any terms of the 

5 settlement, as the final settlement provlSlons will result m great Improvements in mdlvidualized 

6 active treatment I 

7 Counsel IS unaware of any other potential objectors to the settlement 

8 5. Strength of Plaintiffs' Case 

9 Courts also look to the strength of the Plamtdfs' case m determmmg the fairness of a class 

10 settlement Hanlon, ISO F 3d at 1026 Here, Plamtlffs' case was strong, and It IS hkely, that had 

11 tlus case gone to trIal, plamtlffs would have prevailed on all or most of the claims that have now 

12 been resolved m the partial settlement agreement The PI Motion sets forth fully the strength of the 

13 case The PI Motion was revised after the partial settlement The revised PI Motion was opposed 

14 by Defendants, but granted by the Court on July 10, 2001 Defendants moved to modifY the time 

IS for comphance With the prehmmary mjunctlOn because they had obtamed legislative appropriation 

16 for addItional staff, but beheved it to be Impossible to hire staff as qUIckly as the Court Order would 

17 reqUIre See Defendants' MotIOn to ModifY Order Grantmg Prehmmary InjunctlOn, dated July 23, 

18 2001 

19 In the settlement agreement, Plaintiffs have obtained Vlrtl!ally all of the rehef sought 

20 regardmg Issues argued m theu revised PI Motion. Thus, htlgatlOn would only delay the 

21 ImplementatlOn of the ImmedIate necessary rehef See D M. et al v. Jack Terhune Comm'r of 

22 DOC, 67 F. Supp 2d 401, 410-411 (D N J 1999) (settlement was fair, reasonable and adequate m 

23 class actlOn brought agamst pnson officIals for faIlure to proVIde adequate mental health care, 

24 

25 

26 I There may be objectIOns filed WIth the Court after the fihng of th,S Motion and Memorandum The deadlme 
for filmg such objectIOns IS September 4, 200 I 
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1 where plamtdTs had achIeved most of theIr ultimate goals m bnngmg the lawsUlt through 

2 settlement) 
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6. Risk, Expense, Complexity, And Probable Duration Of Litigation 
Absent A Settlement In The Case 

In detennimng whether a proposed class settlement is reasonable, the courts balance what 

the PlamtIffs were able to obtalll through the proposed settlement agreement WIth what they would 

hkely have achIeved at trial In looklllg at the reasonableness of the settlement, the central questIOn 

to be answered IS whether the settlement IS reasonable m hght of the uncertamty of htIgation See 

Id at 409-411 (cItatIOn omItted) Through the settlement, PlamtIffs have obtamed a commItment 

that Defendants wIll hue 33 staff members of specIfied job descnptIOns and proVlde at least 20 

hours a week of mdividuahzed, active treatment to all class members PlamtIffs camIOt be sure of a 

result that favorable after trial. Moreover, relief would be delayed as a result of litigatIOn 

II. The Procedural Requirements Of Rule 23(e) Have Been Satisfied 

Fed R ClY P 23(e) estabhshes procedural reqUlrements regardmg notIce of any proposed 

settlement to ensure that the nghts of the named and urmamed class members are protected and 

fully conSIdered m the negotiatIOn of the settlement agreement Officers for Justice, 688 F 2d at 

624 The rule reqUlres that 1) members of the class be notified of the settlement III a manner that 

ensures that all members receIved adequate notice, 2) the notice clearly state that any dIssIdents can 

object to the proposed settlement; 3) each objection must be part of the record, 4) those members 

raismg objections be afforded an opportunity to be heard WIth the aSSIstance of pnvately retamed 

counsel, 5) a reasoned response to the objectors be provided by the Court on the record, except for 

fnvolous objectIOns whIch reqUlre only a statement by the Court on the record of the reasons 

findmg the objectIOn frIvolous Id 

The Court Order of August 10, 2001 set forth the preCIse procedure that was to be followed 

m complymg WIth these reqUlrements Pnor to the faIrness hearmg each proVlsIOn of that Order 

WIll have been accomphshed 
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fl~~, WSBAJl2382J 
STACIE SIEBRECHT, WSBA# 29992 
Attorneys for Plamtlffs 

94 V~ WRI~T JREMAINE LLP 

<t)..A'fo II. if::}!~rvt ~ 
~ t-(--4/W pr~ 

MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF JOINT 
MOTION FOR APPROVAL OF 
SETTLEMENT 

TAHL TYSON, WSBA# 21183 
MICHELE EARL-HUBBARD, WSBA# 26454 
MARVIN GRAY, JR, WSBA# 5161 
Attorneys for Plamhffs 

10 ATTORNEY GENERAL OF WASHINGTON 
670 Woodland Square Loop SE 

PO Box40t24 
OlympIa, WA 98504·0124 

(360) 459-6558 


	/app03/PDFS/cv/3/00/05749/17985t/00000146.tif
	image 1 of 9
	image 2 of 9
	image 3 of 9
	image 4 of 9
	image 5 of 9
	image 6 of 9
	image 7 of 9
	image 8 of 9
	image 9 of 9


