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ClERK U S IlISTRlCT COURT 
WESTERN DISTRICT Of WASHINCTao AT TACOMA 

BY DEPUTY 

UNlTED STATES DISTRICT COURT 
WES1 ERN DlSTRICT OF WASHINGTON 

AT TACOMA 

CHRISTI RUST. et al , 
Case No COO-5749RJB 

Plal1111ff 
\ REPORT AND RECOMMENDATION 

WESTERN STATE HOSPITAL, et aI, 

Defendants 

ThIS mattel comes before the court pursuant to an Order of Reference under 28 USC §636 

18 (b)(1)(B), Local Rules MJR 4, and FRCP 72, deslgnatl11g the undersIgned Umted States MagIstrate Judge 

19 to conduct the F mrness Heanng scheduled for September 6, 2001 

20 

21 BACKGROUND 

ThIS case \\as tiled on behalf 01 SIX l11dlvldually named Plal11tIffs who are admItted to the Center 

,0 for ForenSIc ServIces (CFS) at Westeln State HospItal (WSH) by the Washl11gton ProtectIOn and 
~~ 

24 Advocacy System, Inc (WP AS) The complal11t alleged that Defendants faIled to provIde pallents at CFS 

25 \\ Ith m11111nally adequate dental care, medIcal care psychmtnc care, acllve treatment, dIscharge plannl11g 

:26 and protectlon trom harm The complal11t further alleged under staffing, overcro\\dl11g, and faIlure to 

27 provIde treatment 111 the most IIltegratcd settl11g 

On January 3, 2001. plal11lIffs filed a mohon for prehml11ary l11junctJOn, seekl11g rehef on vIrtually 
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I all of the clmms m the Complamt 

') On February 2, 2001, the court certified this as a class actIOn, defimng the class as follows All 

3 mdlvlduals who currently are residents on the Center for ForensIc Services at Western State HospJtal and 

4 will become residents of the Center for ForenSIc Services as Western State Hospital m the future 

5 In March of 200 I, the parhes began mtenslve settlement negotJatlOns to resolve the Issues rmsed m 

6 the prehmmary mJunchon motIOn as well the enlire case 

7 In May of 200 1, a parllal settlement was reached and was approved by the court followmg a 

8 FaJrness Heanng Unresolved, were Issues regardmg actIve mdlvlduahzed treatment and adequate 

9 staffing 

lOOn August 24,200 La Jomt Molion for Approval of Settlement was filed requestmg court 

11 approval of a final settlement on the remammg Issues followmg a Fmrness Hearmg scheduled for 

12 September 6, 200 I 

13 REPORT 

14 The underSigned conducted the Fairness Heanng on September 6, 2001, commencmg at 1 15 pm, 

15 concludmg at 3 00 p m The plamtlff class was represented by Deborah A Dorfman of Wash mgt on 

16 ProtectIOn and Advocacy S) stem, Inc, the defendants were represented by ASSistant Washmgton State 

17 Attorney General, Pamela H Anderson NotJce of the heanng \,as given to all members of the class 

18 Omar Larsen, R) an Galvm, and Jeff Kapphahn, class members, filed wntten statements pnor to the 

19 heanng As a matter of convemence the heanng was conducted at Western State Hospital A court 

20 

21 

22 

24 

25 

26 

27 

28 

reporter was present and recorded the full proceedmg The underSigned explamed the purpose of the 

hearIng to the assembled class members and counsel made some mtroductory remarks The court next 

mVlted class members Larsen, Galvm and Kapphahn to arliculate the concerns set forth m the 

aforementIOned wntten documents to which both counsel and the court responded Thereafter all 

members of the class wet e 111vlted to ask questIOns for clanficatlOn and/or register concerns about the 

proposed settlement agreement 

The Issues raised and comments made by the class members at the Fairness Heanng fell mto three 

general categones 

I) matters covered by the partial settlement agreement earher approved by the court, 
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1 2) the adequacy of the proposed "active treatment'" contemplated by the pendIng settlement 

2 agreement, 

3 3) support for the proposed settlement 

4 There IS every appearance that the settlement was conducted at "arm's length" The settlement 

5 agreement was reached In stages The parties sought and received approval on some Issues In May of this 

6 year reservIng the remmnIng Issues for further negOtiatIOns The use of Independent momtors dunng the 

7 negotiatIOn process and then ongomg role m the implementatIOn of the agreement, together with the 

8 conditIOns of the settlement with regal d to enforcement, strongly support the parties contentIOn that the 

9 proposed settlement agreement IS the result of an In depth evaluatIOn and should slgmficantly benefit the 

10 class members 

11 LEGAL ANALYSIS 

12 FRCP 23(e) proVides that "a class actIOn shall not be dismissed or compromised Without approval 

13 of the court, and notice of the proposed dismissal or compromise shall be given to all members of the 

14 class m such a manner as the court dnec(s" Before a court can approve dismissal or compromise. It must 

15 evaluate whether the proposed settlement IS "fundamentally f~llf, adequate, and reasonable" Officers for 

16 Ju~tlce v Civil Service Comm'n, 688 F 2d 615, 625 (9th Clr 1981), cert den 459 U S 1217 (1983) In 

17 makmg thiS determmatlon, courts must balance some or all of the follOWIng factors 

18 1) Strength ofthe p1amtiff's case It IS clear from the Improvements agreed upon In the proposed 

19 settlement as well as the changes plOv/ded for m the partial settlement agreement approved In May of 

20 2001, that plamtItfs case was girded \\ ]Ih conSiderable ment 

21 2) The risk, expeme, complexity, and duratIon of any further litIgation in the case. The compleXity 

22 of treatment Issues IS substantial The settlement agreement reached appears to have great value m that It 

23 heightens the recogmtlOn of each class member's mdlvldual needs, and proVides for treatment programs 

24 which are tmlmed to meet each patient's treatment goals The settlement process has allowed both Sides 

25 to negotJate all of the Issues related to treatment m such a way as to prOVide a coheSive plan The 

26 proposed settlement ehmmates the mherent nsks of further htlgatlOn, and It appears that all of the Issues 

27 addressed m the complamt are mcluded m the settlement agreement It would be difficult for a tnal Judge 

28 to Issue an order any more detailed or comprehenSive than that which the partJes have reached by way of 
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3) The risk Illvolved in maintaining class action status throughout the trial Then nsk appears to be 

nommal 

4) The amount offered in settlement The settlement IS qualitative m nature and slgmficant m tenus of 

changes which will benefit the class [he additIOn of 33 staff and the comprehensive treatment 

arrangements meluded m the proposed settlement should result m slgmficant Improvements regardmg 

patient care and the qualIty of treatment 

5) The extent of discovery completed III the case There has been a high degree of cooperatIOn between 

the parlles and counsel makmg formal dIscovery unnecessary The very nature of the case IS such that all 

parties and counsel are mllmately acquamted with all ofthe relevant mformation 

6) The experience and views of counsel Plamllffs' counsel are expenenced With partIcular expertlse 

and knowledge regardmg the Issues 111 thiS case They have represented other plamtlffs m matters 

concermng treatment at Western State HospItal With a high degree of success The defendants are 

represented by counsel from the Washmgton State Attorney General's Office who are expenenced m 

defendmg agencies wlthm the Washmgton State Department of Social and Health Services, and who 

demonstrated parllcular expertlse and knowledge regardmg the Issues m thiS case It appears to the 

underSigned thnt counsel worked collnboratlvely towards settlement Without unduly compromlsmg the 

positIOns of their respectlve clIents 

7) Whether there IS a governmental partIcipant in thiS case. The defendant IS a governmental 

participant 

8) The reaction of the class members to the proposed settlement A close readmg of the wntten 

concerns expressed by residents Larsen, Galvin, and Kapphahn and the tenor of the oral remarks offered at 

tbe Fmrness Hearll1g suggest to the underSigned that there IS at the least a feelmg of "guarded opllmlsm' 

by tbe class members To the extent there were negatIve comments, they related pnmarily to the 20 hours 

of 'active treatment" a week provided for each class member m the proposed settlement agreement Some 

felt il might be more than enough treatment, others wondered If It was enough The court IS sallsfied that 

the proposed agreement contams sutticlent flexIbilIty to deal wilh these Issues A concern which the 

underSIgned dId not feel was well addressed 111 the settlement agreement was treatment for chemical 

REPORT & RECOMMENDATION 
Page - 4 



Case 3:00-cv-05749-RJB   Document 149    Filed 09/10/01   Page 5 of 6

I dependency issues It does not appem that the proposed agreement addresses chemical dependency 

2 treatment 

3 RECOMMENDATION 

4 Based on the foregomg It IS recommended by the undersigned U S Magistrate Judge that the Court 

5 approve the [Proposed) Order Approvmg Settlement as submitted, unless upon further review the Court 

6 wishes the parties to further explore the Issue of chemical dependency treatment 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

CHA "'1BER~ or 
J KELLEY ARNOLD 

l'NITW STA..1 [<; M>\GISTRATE JUDGE 

Deborah A Dorfman 
Attorney at Law 

September 10, 2001 

Washmgton ProtectIon and Advocacy Sy,tem, Inc 
180 West Dayton Street, SUIte 102 
Edmonds, WashIngton 98020 

Pamela H Anderson 
AssIstant Attorney General 
670 woodland Square Loop SE 
PO Box 40124 
OI)1npla. WashIngton 98504-0124 

u ~ COURTHOUSE 

1717 PAClFIC AVENUF 

T A( Ot-IA, WA 98402 

(206) 593-6751 

FILED LODGED 
----- RECEIVED 

SEP 1 0 2001 

cmK U S D~TRlCT COOI!T 
.y W£Sl£RfI DlSlR1CT OF WASHINGfON .<T TACOMA 

OEP'JIY 

Re: CHRISTI RUST, et at, v. WESTERN STATE HOSPITAL, et at 
Case No. COO-S749JB 

Dea! Counsel 

Enclosed are copies of my Report and RecommendatIOn. proposed order, aJ1d proposed Judgment m 
the above-captIOned case The ongInals are bemg filed with the Clerk ThIs Report and RecommendatIOn 
IS not aJ1 appealable order Any notIce of appeal should not be filed until the Dlstnct Judge enters Judgment 
m thIS case 

ObjectIons to the recommendatIOn should be filed and served wIthIn fifteen (15) days ofthe date 
oftl11s letter With copIes to the Clerk for fomard111g to the Dlstnct Judge and to my office FaIlure to file 
ObjectIOns wlth111 the specIfied tIme WaIves the nght to appeal any order by the Dlstnct Court adopt111g thIS 
repOit and recommendatIOn In accordaJ1ce wIth our local rules, you should note your ObjectIons for 
conSideration on the Judge's motIon calendar for the third Fnday after they are filed If no timely ObjectIOns 
are filed. the matter will be ready for comlderatIOn by the Distnet Judge on September 24, 200 I 

VClY truly yours, 

cUey A11l0ld 
Untted States MagIstrate Judge 

Enclosures 
cc Court FIle COO-5749RlB 
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