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INTRODUCTION 

 This status conference is to d iscuss the Ci ty’s compliance with the  Negotiated Settlement 

Agreement (“NSA”) and to respond to the Court’s sealed order dated August 25, 2011 that the parties 

additionally address five specifi c matters at the statu s conference, including how confi dential 

information should be handled in the proceedings. 

In their joint response filed on September 2, 2011, the parties responded to the confidentiality 

issues by a greeing that information pertaining to personnel m atters including internal affairs  and 

force review investigations will be filed under seal , except as ruled b y the court in its subsequent 

order. The parties now submit this bifurcated joint status statement in which the confidential version 

is filed under seal and the public ve rsion is filed in the public recor d.  The parties understand that at 

the hearing, the public discuss ion will occu r first in the o pen courtroom followed by the private  

discussion of the confidential matters in the sea led courtroom in which onl y persons authorized by 

the parties and/or the court shall attend.  

PLAINTIFFS’ CURRENT POSITION 

 This is a further status conference concerning the progress of the non- monetary settlement in 

the “the “Riders Litigation” which was approved by the Court on January 22, 2003.  

Introduction and Sixth Quarterly Report of the Independent Monitor 
for the Oakland Police Department 

 
 

An analysis of the Sixth Quarterly Report of the Independent Monitor for the Oakland Police  

Department demonstrates that the OPD has m ade little progre ss towards a chieving Practice 

Compliance with the NSA/MOU.  An analysis of the issues raised by the court in its August 25, 2011 

order also dem onstrates that th e Oakland Police Departm ent has not  put cr itical portions of the 

NSA/MOU into actual practice, and in some cases, has treated this process with contem pt.  The only 

logical conclusion from these developm ents is th at the Oakland Police Departm ent has not m ade 

significant progress towards compliance and many of its members do not take this process seriously. 

The Sixth Report of the Independent Monitor stat es that the OPD is in practice co mpliance 

with 13 of the rem aining 22 Tasks—the sam e number as the reported in their last report.  The IMT 

concluded that “this is disappointing, as it was our expectation that the Department would advance in 
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the aggregate.”  Specifically, Task 3 (IAD Integrity Tests) and Task 25 ( Use of Force Investigations 

and Report Responsibility) went fr om partial compliance to in com pliance while Task 6 (Refusal to 

Accept or Refer Citize n Complaints) went from  in compliance to not in com pliance, and Ta sk30 

(Firearms Discharge Board of Review) went from in compliance to partial compliance. 

OPD’s achieving compliance in Task 3 was im pressive since there were many problems with 

their efforts to perform  Integrity Tests in the ye ars leading up to 2010.  However, the Departm ent’s 

success in Task 3 only reinforces that the OPD could attain compliance if ALL of its members were 

motivated to do it.  Sadly, while many of the OPD members who appear in court are highly motivated 

to attain compliance, the overall record of the entire Depart ment suggests that these individuals are 

not representative of others who regard the ag reement with contem pt or sim ply do not care at all 

about the NSA/MOU and its provisions.  

Pursuant to the Court’s Orders of August 25 and September 8, 2011, Plaintiffs respond to the 

issues set forth therein: 

1.  Reinstatement of Officer Hector Jimenez. 

REDACTED 

2.  “Operation Summer Tune-Up” 

The OPD needs to specifically identify why they used the tem “Operation Summer Tune-Up” 

to characterize a law enforcement operation in the City of Oakland.  However, whatever the reason, it 

is hoped that the OPD will agree that the use of this term is unfortunate no matter what the intent. 

Plaintiffs’ counsel share the Cour t’s concern regarding the use of  the phrase “tune-up” in the 

context of an initiative to “clean up the streets.” A brief internet search reveals that the phrase “tune-

up” is a common colloquialism  for “to beat-up” and/or “to assault.”  For example, A Dictionary of  

Slang and Colloquial English by John Stephen Farmer and William Ernest Henley defines “to  tune 

up” as “to beat.”  This definition is incorporated herein as Exhibit 9.  The Online Slang Dictionary of 

American, English, and Urban Sla ng defines “tune up” as “a beatin g” and “to beat” when used, 

respectively, as a noun and a verb. 

The OPD either knew, or should have known, the message that was conveyed by naming their 

initiative “Operation S ummer Tune-Up.” It therefor e baffles Plaintiffs’ counsel that the City of 
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Oakland would use this code-nam e. Indeed, it seem s unlikely that this phrase, rather than any other 

word or phrase in the English language, was arrived at randomly. 

Plaintiffs’ counsel further concur with the Cour t that the Department’s use of the term “tune-

up” suggests that the internal cu lture of the Departm ent has not meaningfully progressed since the  

police beatings that precipitated  this legal action over a decade ago.  A significant num ber of the 

individual plaintiffs whose consti tutional rights were violated in th e Allen case were parolees and 

probationers who were beaten and assaulted by members of the Oakland Police Department. 

Plaintiffs’ counsel request that the Court i nvestigate how and why th e phrase “tune-up” was 

chosen for the above-described project targeting probationers and parolees, and who proposed and/or 

approved the name “Operation Summer Tune Up”. We would also request that the OPD provide the 

process that is used to choose operation code-names, and which supervisors approve the naming of an 

operation such as “Operation Summer Tune Up”. Finally, if this term was used with knowledge of its 

meaning, we believe that the person or persons involved should be inves tigated and appropriate 

training and discipline should be administered.  

3.   Smith v. C ity of Oakland Verdict and the  “Unfounded” Determination of the 
Same Case by the OPD Internal Affairs Division 

 
REDACTED 

 
 

4. Level 4/Pointing of a Firearm 
 
Plaintiffs’ attorneys have read the IMT’s fin dings on th is issue as stated in th eir Sixth 

Quarterly Report and elsewhere.  We have also ta lked to members of the OPD about their concerns 

for Officer Safety that resulted in their drawing a firearm in certain circumstances. 

There is no doubt that this is a di fficult issue in some respects.  Officer safety is an important 

issue that must be taken into account in every policy and practice of the Oakland Police Departm ent.  

On the other hand, a person, who has a gun pointed at  them when they have not co mmitted a crime 

and does not pose a danger to a police officer, will likely become alienated from law enforcement, 

jeopardizing both police-community relations and crime fighting techniques that must be relied on in 

getting information from the community that the police serve. Pointing of a firearm can also limit the 

options for an officer and can possibly result in a situation where th ere are unnecessary police 
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shootings. 

It is imperative that the OPD and I MT reach an understanding as to whether th ey agree o r 

disagree with the IMT’s findings, and if they disagree, identification of the areas of disagreement and 

what they propose to do about them .  This may well involve a case by case anal ysis of the incidents 

reviewed by the IMT which led  to their find ings.  Th is can be acco mplished through technical 

assistance or by som e other means. Hopefully, by reviewing these incidents, the O PD and IMT ca n 

identify areas of agreement where the incid ents of pointing a f irearm will be redu ced.  If  not, the 

OPD should inform the court and plaintiffs’ counsel of their exact concerns. 

Plaintiffs’ attorneys are ready to accommodate any process which resu lts in the OPD feeling 

they are protected and the IMT believing that the problem they identified is being addressed.  This 

problem cannot be “swept under the rug”.  If there is disagreement between the parties, it m ust be 

identified and specified so it can be addressed by the court or resolved through further training and/or 

other appropriate action. 

5.   Independent Reviews where it is Determined a Conflict of Interest Exists 
 
Plaintiffs’ attorneys are not privy to the pr ocess by which independent reviews are sought 

where it is determ ined that a conflict of intere st exists.  We would re quest that the Defendants 

provide us and the court with all relevant inform ation which would allow us to determ ine how this 

process is conducted. 

Plaintiffs’ attorneys are also not aware of the details of the January 26, 2011 shooting and do 

not know how it was decided that a conflict of interest occurred in that situation. 

It is obvious that it is difficult for police office rs, or anyone else, to ju dge their colleagues.  

Furthermore, there may be personal relationships that preclude objectivity by som e police officers 

when they are asked to judge another police officer s’ performance.  On th e other hand, the finances 

of the City are such  that independent panels cannot be formed just because a police officer has to 

make a hard decision about a colleague.  That ha ppens every day in Internal Affairs Departm ents 

throughout the United States. 

At its best, using outside persons where conflicts  exist shows that the OPD wishes to have a  

full and fair investigation.  At its worst, the use  of outside reviews allows the Departm ent to avoid 
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making tough decisions which it must m ake and en courages a culture where officers (particularly  

supervisors) do not have to be re sponsible for accounting for other members’ misconduct. As we all 

know, the NSA came about because officers could not and/or would not report and discipline police 

misconduct. 

While it is difficult to imagine that every member has a conflict which necessitates an outside 

review of an officer involved shooting, Plaintiffs’ attorneys are open to hear ing the OPD account as 

to why this is necessary in this and other cases. 

If the court wishes to further ex amine this m atter, plaintiffs’ attorneys request (1 ) that the  

OPD produce its written conflict of interest policy on these matters;  (2) that the OPD state how often 

such consultants are hired and under what circumstances; and (3) if such consultants are widely used, 

that the O PD explain how this process does not  compromise the necessity f or supervisorial 

accountability, the lack of which was at the heart of the Riders case and other class actions filed since 

that time. 

Conclusion 

The lack of progress ev idenced by the IMT in it s Sixth Quarterly Report is disturbing.  Even 

worse, the available ev idence concerning the issues  in the  Court’s Or der, raises serious doubts 

whether the OPD will ever change its  culture or comply with the NSA/MOU.  Based on the evide nce 

available to the Plaintiffs, the apparent failure to investigate the disturbing allegations in the Woodfox 

shooting appears to be com pletely indefensible.  The nam ing of a law enforcem ent operation 

“Operation Summer Tune-Up” is grossly negligent at best, and is probably indicative of contempt for 

the community and the civil rights of Oakland citizens.  The apparent actions of the OPD in the Smith 

case are in dicative of deep seated  failures in the Interna l Affairs Division and dem onstrate that 

members of the OPD ha d no plans to comply with the Stop Data Tasks in the NSA m any years after 

the agreement was signed. 

This agreement has lasted nearly nine years.  Compliance should have been attained long ago 

yet there is no substantial compliance and no meaningful progress towards attaining it. The culture of 

the OPD may have partially changed, but such change cannot be called a success if the OPD engages 

in unacceptable behavior on a protracted basis. In the presence of such outrageous behavior and in the 
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absence of m eaningful compliance, plaintiffs’ attorneys recommend that the cour t set com pliance 

deadlines.  If these compliance de adlines are not m et, control of  the OPD ought to be given to 

someone who is capable of m eeting them.  Moreover, further outrageous  behavior needs to be called 

what it is, an indication that too many members of the OPD have contempt for the NSA/MOU as well 

as the community they serve. 

DEFENDANT CITY OF OAKLAND’S POSITION 

 City believes that it is important to  maintain our focus that the objective of this injunctive 

relief proceeding is to implement the administrative reforms that the parties agreed to and which the 

Court approved in the NSA. Attainment of this objective means that fundamental changes must occur 

in the City ’s police d epartment. These changes are structural, norm ative and valuativ e. These 

changes, by  their nature, dem and a change in a ttitudes of many members of the police departm ent 

and may mean a change in the m anner in which at least some members see themselves and see their 

roles as police officers, superv isors and commanders. Change is difficult for m any, if not most  

people.  In stitutional change is  even m ore difficult to attain, ev en under th e most favorable 

circumstances.  It is human nature to resist change, particularly change that may involve fundamental 

realignment of sense of self and purpose.  

     The City recognizes that even the m ost dedicated commanders and supervisors need 

additional support if they are to effectively im plement sustainable institutional change. This is w hat 

the City is attempting to accomplish with its Action Plan1 that details the process by which the City is 

moving toward this change. The Acti on Plan is intended to be f lexible and can be m odified, refined, 

enhanced or otherwise altered as n eeded to assist City to com ply with the NSA. The City is also  

considering other means to assist its police department in attaining compliance.  

City believes that the tone a nd content of plaintiffs’ statem ents concerning the Jim enez 

reinstatement, the City’s use of “Tune-Up” and the Smith punitive damages decision do not advance 

the purposes of this status conference. The tone  and content is ad versarial, inflammatory and 

somewhat demagogic in that it raises issues that  cannot fully be addressed without conducting a full 

                                                                 

1 City’s Action Plan is attached as Ex. 12  
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hearing at the status c onference. The m anner in which plain tiffs raise thes e issues will le ad to 

collateral issues, such as second guessing or substituting plaintiffs’ discretion for the discretion of the 

attorneys who attended  and prepared the Jim enez arbitration. It will lead to what is essen tially an 

evidentiary hearing on why city choose the term “tune-up”.  It will lead to introduction of evidence as 

to why City determined if the accusation ag ainst a former Officer was unfounded. These issu es will 

move the focus of the s tatus conference away fro m what is being done to i mplement institutional 

reform. The focus will be more on accusation and confrontation instead on working constructively to 

achieve the goal of institutional reform.  

    City does n ot object to  responding to each of these issues, but as it stands, plaintiffs’ 

inferences are of wrongdoing, unaccountability and inco mpetency. City believes that basic principles 

of due process entitle it to respond com prehensively to the accusations. A complete response during 

the September 22, status conference would necessarily lead to so m any collateral issues as to totally 

obfuscate the purpose o f the statu s conference. To th is extent, City r espectfully asks the Cour t to 

schedule a future hearing that will allow City to fully respond to statements and inferences raised by 

plaintiffs’ counsel.  

Notwithstanding City’s above stated concer ns, City provides a lim ited response Court’s 

August 25 Order and again requests that the Court sc hedule a future hearing to allow full discussion 

of  the issues raised in the August 25 Order.  

Turning to the purpose of this report, the City  informs the Court about the City’s com pliance 

work since the last CM C hearing.  The City  also answers the Court’s questions regarding the City’s 

response to (1) the reinstatem ent of Officer Jimenez, (2) the inappropr iate use of the term  “tune up” 

in connection with a 2011 violence suppression opera tion, (3) the IA  investigation of  a forme r 

Officer  following the court verdict in the Smith case, (4) the concerns about the pointing of firearms 

by sworn personnel, and (5) the use of outside boards to hear police force incidents. 

 Compliance Status  

Since the last CMC status conference, the City m ade organizational changes aim ed at 

validating high professional policing standards, building leadership capacity within the department, 
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and strengthening the departm ent’s management accountability m easures.  Under Chief Batts’ 

direction, the following was accomplished, 

a. Accountability  

 The Court ordered th at the depar tment emphasize accountability at all levels  of the 

organization and the departm ent responded.  Over all there is greater emphasis by commanders and 

supervisors to hold members accountable for their performance. Accountability is being m etered out 

fairly, with minor or first time deficiencies addressed through counseling and training, and the more 

serious violations addressed at the appropriate level of discipline.    

  For example, in the last three m onths between June 15 and Septem ber 15,  the Chief, police 

executives, commanders, managers and supervisors  addressed  the departm ent addressed employee 

performance deficiencies and failures by imposing the following accountability measures:  

o Entering 37 supervisory note file entries fo r commanders, managers, and supervisors 

for performance related deficiencies  

o A commander was p laced on superviso ry monitoring for command-related 

performance issues  

o Two commanders and a supervisor were sustained in separate IA D cases for 

misconduct and disciplined  

o Chief Batts terminated a comm ander as a result of a sustain ed IAD case for 

truthfulness and other misconduct  

o Assistant Chief Jordan initiated an IAD case on a supervisor for failing to thoroughly 

investigate an allegation of misconduct  

o The Assistant Chief has held nine account ability meetings involving 15 executive, 

command, managerial, and supervisory st aff to address performance related 

deficiencies,  accountability, the importance of attention to detail, policy compliance, 

and leadership 
 

 The work of police officers  is d ifficult, stressful and often dangerous. And the field of 

policing attracts litigation and claims, which can result in significant losses for the City and  liability 
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exposure for the officers them selves.  Therefore, police departments must st rive to track em ployee 

performance to be able to evaluate it and detect behavioral trends, predispositions, or other at- risk 

behavior which m ight threaten th e safety of the offi cers or t he public.  The departm ent does this 

through its Personnel Assessment System (“PAS”).  Although the department must still improve the 

utilization of PAS as mentioned by the m onitor, overall the department is showing improved use of 

the PAS system.  For instance, the department consistently tracks the number of IA complaints, uses 

of force, and other performance factors to assess the need for early intervention and support services  

for officers.  Equally important, the department uses PAS inform ation and information from other 

data sources to review unfavorable trends in an o fficer’s work so that th ey can be addressed th rough 

additional supervision or monitoring, thereby reducing the number of complaints and helping officers 

protect their careers. 

Some examples include: 

o The Department has provided training to commanders, managers, and supervisors on how to 

complete thorough, accurate, and com plete PAS Reviews. This includes com prehensive 

analysis on determining if formal monitoring or intervention is needed.  

o All PAS Reviews are inspected for quality, completeness, analysis, and documentation.  

o PAS Reviews have incorporated elem ents noted by the M onitor as “p roductive additions,” 

including more details of uses of force and co mplaints and the summarization of these events 

using percentages. 

o The Department is currently providing training to officers at Continued Professional Training 

regarding the purpose of PAS to demystify the process and increase understanding and 

support of the system.  
 

o The Department identifies officers who m ost frequently use force an d are the s ubject of 

misconduct complaints (Top 30 lists).  These officer’s records are then reviewed and 

discussed to determ ine if they are on Superv isory Monitoring or In tervention, and if the  

strategies implemented have been successful in addressing at risk behaviors.  If the officer has 

not been previously identified for Supervisory Monitoring or Interven tion, or if strategies 
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have not been effective, next steps are discussed to determine what the Department will do to 

correct the identified behaviors.   

o The Department has adjusted threshold levels to increase the num ber of officers s elected for 

PAS Reviews. 

o In the 6 th Quarterly Report, the Mo nitor recognized progress m ade the by Department and 

moved the compliance status of this task (Task 41 – Use of PAS) from Not in-Compliance to 

Partial Compliance. 

o Chief Batts directed th e implementation of the Risk Managem ent and Policy Compliance 

Meeting. This m eeting utilizes P AS information and other data so urces to ho ld captains 

accountable for identifyi ng and correcting at-risk behavior  and ensuring their subordinate 

commanders and supervisors are doing the same. 
 

   By reviewing employees’ work and holding them accountable, the department is showing that 

it values accountability; and that good performance is rewarded, deficient performance is expected to 

improve, and poor performance amounting to misconduct is treated with discipline. 

b. Using the Action Plan to Emphasize Accountability and Compliance 

  As a way to  measure progress with NSA/ MOU compliance, and hold members accountable 

for compliance deficiencies, the City developed an Action Plan.  The Action Plan is reviewed in set 

intervals with the monitors and the parties during regular intervals when the monitors are in Oakland.  

Specifically, the Action Plan is discussed during the parties’ W orking Group m eetings which are 

attended by the monitors, the attorneys for all the parties, the union president or vice-president, and 

representatives from the Mayor’s o ffice, the City  Administrator, the Chief and OPD Commanders, 

and the City Attorney’s Office.  See Compliance Action Plan, attached as Ex. 12. 

The Action Plan is updated regularly to reflect the goals that were achieved, new directives 

from the monitors, concerns raised by the parties, and deliverables that must be tracked.  In essence 

the Action Plan has become the City’s road map for achieving compliance.   

City’s implementation of the W orking Group and the A ction Plan have proven highly 

successful in enabling all the stak eholders to discuss com pliance challenges, obtain the Monitor’s 

Case3:00-cv-04599-TEH   Document633   Filed09/15/11   Page12 of 21



 

13 

JOINT CASE MANAGEMENT CONFERENCE STATEMENT 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

direction and recomm endations, reach consensus when  possible, and successfully  track the City’s 

compliance efforts.  The W orking Group consis ts of Monitor Warshaw and deputy Monitor 

Reynolds, City Adm inistrator Deanna Santana or her representative, S enior Advisor to the Mayor  

Reygan Harmon, Police Chief Batts, Assistant Chief Howard Jordan, Captain Anthony Toribio, and 

the attorneys for the City, the plaintiffs and the OPOA.    

c. Accountability and Compliance Enhanced Through Field Supervision 

  On July 9, 2011, the City installed procedures to strengthen field supe rvision of officers and 

to strengthen commander accountability – two critical NSA com ponents. Specifically, the Bureau of 

Field Operations was divided into two geographic areas, each under the command of a Deputy Chief. 

This smaller span of  control helps the Deputy  Chiefs monitor the w ork of commanders who are 

responsible for overseeing that appropriate levels of field supervision are maintained at all times. The 

reorganization also helped the City  launch the 2-tier field supervisi on model that was discussed with 

the Monitor. The Department added relief sergeant positions to the Patrol Division to relieve regular 

sergeants from administrative duties.  This 2-tier approa ch to f ield supervision will a llow regular 

sergeants to spend more time supervising officers while also allowing the administrative sergeants to 

supervise officers during fill in assignments.  The Department continues to find ways to increase field 

supervision and be responsive to the concerns of the community and the Court.   

d. Designation of a Top Ranking Commander as  the Inspector General Emphasizes the 

Importance of Compliance and Accountability 

Chief Batts’ designation of Assistant Chief Howard Jordan as the Inspector Gener al for the 

Department has elevated the im portance of th e Inspector General’s position and the com pliance 

work. Assistant Chief Jordan’s new role e mpowered him to begin accountability m eetings with 

commanders and supervisors who fell short in th eir compliance responsibilities. About nine 

accountability meetings were held involving fifteen executives, comm anders, managers and 

supervisors.  These m eetings have shown suc cess. Participating comm anders are i mproving their 

performance, and those who don’t will face monitoring or discipline. 

e. The Commanders’ Risk Managem ent and Policy Compliance P rogram Addresses 

Compliance and Accountability for the Police Executives, Managers and Supervisors  
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Early on, Monitor Warshaw noted that the City  lacked a strong police risk m anagement 

system. Monitor Warshaw recommended that the City review the Detroit risk management model and 

develop its own, to address liability and risks inherent in police operations.  Following the City’s visit 

with the Detroit Police Department, the Oakland Police Department began to design its program. The  

Department’s program is showing prom ise. The program requires commanders to attend high-level 

executive meetings and address risk issues involving their bureaus/units, such as the use of force, foot 

and vehicle pursuits, and also concerns with empl oyee absenteeism.   This is a new program for the 

Department and the City looks forward to recommendations from the Monitor and the parties.  

f. Integrity Testing Supports a Culture of Accountability  

The Monitor’s 6th Quarterly Report covered the Depa rtment’s compliance efforts from 

January through March 2011, and reported generally the same number of compliant tasks reported in 

the previous quarter, with slight variations.  Al though disappointing, the City remains optimistic that 

its hard work will increase compliance levels.   

Noted in th e Monitor’s report  was  the Depart ment’s successful com pliance with Task 3 -  

Integrity Testing. The Department worked diligently to improve its work in this area and consulted 

with the Monitor on ways to improve. The results are that the Department significantly increased the 

number of tests conducted by the Integrity Unit and was able to conduct additional tests at the bureau 

level. The tests focused on employees with repeated allegations of misconduct and those identified by 

the Department as having with the most misconduct complaints. 

Also noted by the Monitor are overall im provements in the quality of  the City’s f orce 

investigations which were found to be com pliant; and the monitoring team also noted im provements 

in the quality of IAD investigations. Chief Batts directed that the Departm ent conduct more “front 

end” reviews of IA investigatio ns, and required commanders to m eet with supervisors to provide 

them feedback.  The Departm ent states th at supervisors are now using less m itigating factors to 

influence their findings and ar e focusing on conducting an objective analysis of the facts in IA 

investigations. Also, cr edibility assessments overall continue to improve.  These improvements are 

credited to the excellent work of the Departm ent’s commanders and supervisors and that of the OIG 
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and IAD staff who provide trai ning, critical report review, and are holding accountable those 

entrusted with completing these important investigations. 

Also noted by the Monitor are overall im provements in the quality of  the City’s f orce 

investigations. This is partly due to OIG’s “front end” review of IAD and use of force investigations. 

The OIG staff meets with comm anders and supervisors to provide them feedback. The Departm ent 

states that supervisors are now using less m itigating factors to inf luence their f indings and ar e 

focusing more on conducting an objective analysis of the record. Also, credibility assessments overall 

continue to improve.  These im provements are cred ited to the excellent work of th e Department’s 

commanders and supervisors and of the OIG staff who provide training, support m embers’ efforts, 

and continue to emphasize the value of accountability at all levels of the organization. 

1. Reinstatement of Officer Hector Jimenez   

REDACTED 

2. Operation “Summer Tune-Up” 

The City takes responsibility for this situation and regrets that the Departm ent’s use of the 

name “Summer Tune-Up” referring to its Summe r 2011 Probation Violence Suppression Operation, 

gave the appearance to this Court that the City does not value high standards in professional policing, 

or condones the mistreatment of citizens.  The Depa rtment respectfully informs the Court how this  

term was chosen for this operation. 

As more fully described in the City’s Mem orandum attached as Ex. 14, this was a joint 

operation between the Departm ent and the Alam eda County Probation Departm ent.  The operation 

was conducted over four days in  July of 2011 and involved pr obation compliance checks on 

probationers with weapons or violent offenses.  The goal of both agencies was to reduce the dramatic 

increase in hom icides during the summer of 2011, by focusing limited resources on overseeing 

probationers who are m ost likely to use weapons a nd become the perpetrators of homicides, or the 

victims.   The operation resulted in 28 probationer s found in violation of th eir probation, 17 were 

arrested, and 7 guns were recovered along with cocaine, methamphetamine, heroin, and marijuana.  

The Department indicates that it often uses “catchy” and informal names for crime reduction 

or other special operations, and that  these names generally refer to or incorporate information about 
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the identification of the suspects, [for example, persons associated with gang activity in a p articular 

location of Oakland have adopted the street nam e the “Ghost Town Gang”], the location, the season 

of the year, or the objectives of the operation.     The Department indicates that a commander who has 

worked in the Traffic Enforcem ent Division identified the name “Summer Tune Up” f or the 

operation because (1) it reflected the season of the year when it was being conducted, (2) it related to 

the summer season when in the Lieutenant’s experience many people fix their cars to travel, and (3) it 

captured the need for b oth participating agencies to “tune up” or im prove their w ork relative to 

overseeing violent probationers so that violent crime can be reduced. 

  The City has reviewed the various definiti ons given to the term  “tune up” and understands 

that, as a slang term, it can imply a police beating.  It’s more formal definition, however, as contained 

in the Macmillian Dictionary, is simply “to make pl ans or arrangements.”  Examples given in the 

context of its formal definition are: 

• plan:  to  think carefully about a series of actions that you need to take in order to achieve 
something 

• arrange:  to make plans for something to happen, for example by agreeing a time and place 
• organize:  to prepare or arrange an activity or event 
• draw up:  to prepare and write something such as a document or plan 
• map out:  to plan in detail how something will happen 
• think ahead: to make plans about things that will or may happen in the future, so that you will 

be prepared for them 
• fix: to arrange for something to happen 
• finalize:  to make the final decisions or arrangements concerning something 
• orchestrate:  to plan and organize a complicated event or course of action, especially without 

being noticed, so that it achieves the result you want 
 

City understands that the Depart ment did not use this term  to imply or suggest an im proper 

police purpose.  More importantly, the Departm ent respectfully informs the Court that this pro gram 

was implemented consistent with the Department ’s policies and in a pr ofessional manner.  The 

records show that the Departm ent was thoughtful,  thorough, trained of ficers on the legal standards 

and provided a high level of supervision and oversi ght of the police s earches of the properties of 

probationers and parolees.  These searches were conducted jointly by the Oakland Police Department 

and the Alameda County Probation Department to reduce the number of illegal weapons in the City 
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and prevent shootings and deaths.  The Departm ent’s operation plans, training m aterials and 

evaluations show the detailed pl anning of the operation, the focus on meeting legal standards, the 

goal of preventing force incidents and citizens’ complaints and the overall successful implementation 

of the operation.  The records show the planning pro cess, implementation and evaluation of  the 

program, all of which reflect the Department’s professional approach to this operation. 

3. Internal Affairs Investigation and the Court Verdict in Smith v. City of Oakland  
 

REDACTED 

4. Force Involving the Pointing of Firearms 

The Monitor’s Supplemental Report of August 2, 2011 states that Oakland Police Officers are 

in some instances unn ecessarily pointing their firearms at individuals, and not explaining their 

decisions in their reports.  In response, the Department immediately began to address these concerns.    

Department representatives met with line officers, supervisors and commanders to discuss this 

issue.  Department representatives also discussed these concerns at  line ups, in trainings and during 

meetings with OPD members.  The City’s attor neys provided guidance to the Departm ent regarding 

the law, and discussed specific case summaries with Department representatives which illustrated the 

proper use of force in pointing firearm s.  The  City’s attorneys affirmed with the  Department that 

officers have a legal right to point their firearms when they objectively and reasonably believe that a 

person or a situation present a serious threat to the officers’ safety or the safety of others.  In m aking 

this decision during highly charge d situations, the City advised the Department that case law allows 

officers to consider th e totality of circum stances, the nature of the cri me involved, the ratio of the 

number of officers versus the suspects and other factors in deciding to draw and point a weapon.  The 

City also advised the Department that officers ha ve a duty to deescalate the force once the serious 

threat has ended, and that supervisors and com manders have a duty to  ensure that officers are  well 

and able to articula te in their reports why they drew and pointed their firearms.  The Departm ent 

issued an Informational Bulletin and has scheduled fo rmal training on this issue in the near future.  

The Informational Bulleting is attached hereto as Ex. 16. 

5. Empanelment of Outside Board to Review Use of Force Incidents 

Occasionally a situatio n arises in which votin g board m embers may not be qua lified for 
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deciding a use of force  incident.  They m ay become involved of ficers or witnes ses in the f orce 

incident, or other circumstances may render them unsuitable to decide  the case.  The City therefore 

must act to protect the integrity of the investigation, the rights of  the subject officers and the rights of 

the complainants.  

The Department considers seve ral factors to d etermine when it is ap propriate to retain an 

outside board to hear a Use of Forc e incident. The goal in selecting an  outside board is to ensure the 

integrity of the Departm ent’s internal review process by rem oving any conflict, bias or the 

appearance of bias in internal force determinations.    

The Department’s K-4 and K-4.1 policies which were approved by the for mer Monitors and 

previously filed with th is Court, govern the Department’s force board proceedings  and designate as  

voting members of the Executive F orce of Review Board, Assistant Chief Howard Jordan, Deputy 

Chief Eric Breshears and Deputy Chief Jeffrey Is rael.  The Department’s Training Bulletin V-T.1 

Part III, Internal Investigation Procedure Manual, effective July 17, 2008, require that the Department 

address an investigator’s bias and conflicts concerns.  This policy requires that investigators sign a 

“no conflict” statement and recuse themselves if they have a relationship, association or other interest 

which makes them unsuitable to review or decide an investigation of an OPD m ember.  This policy 

states in part: 

E.     Recusal Process  

1. The investigator shall review the investigative file after assignment.  
2. Prior to the start of an internal investigation:  
a) The investigator shall disclose any relationship where it is clear that the nature of the relationship 

could be perceived to compromise the investigative process.  
1)   I f yes, the assigned investigator shall recuse him/herself from the investigation and document 
the circumstances on the Recusal Form (IAD Form - 13).  
2)   If no, the assigned investigator(s) shall document this fact on the Recusal Form.  

b)  Upon completion of the Recu sal Form, the app ropriate first-level superior shall meet with the 
investigator to jointly review the Recusal Form.  

 
c)   The first-level superior shall determine whether it is clear that the nature of the relationship could be    
perceived to compromise the investigative process.  

1)  If yes, the first-level superior shall approve reassignment of the investigation and document 
the decision on the Recusal Form.  

  
An investigation may be reassigned if any of the following conditions exist, such as:  

 
(a) Family relationship;  
(b) Outside business relationship;  

Case3:00-cv-04599-TEH   Document633   Filed09/15/11   Page18 of 21



 

19 

JOINT CASE MANAGEMENT CONFERENCE STATEMENT 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(c) Romantic relationship;  
(d) Personal friendship;  
(e) Close work relationship (to be determined on a case-by-case basis); or  
(f) Directly involved in the incident, as defined in DGO M-3.  

  
2) If no, the first-level superior shall approve the assignment and document the decision on the 

Recusal Form.  
3) The investigator’s first level superior shall ensure the Recusal Form is completed and signed 

and forwarded to the IAD prior to the start of the investigation.  
  

4) The IAD shall retain the Form in the Control File.  
 

In selecting an outside panel to conduct an inte rnal force review, the Department ensures that 

the substantive provisions of these policies are complied with. 

 Only once in the recent history of the Departm ent has an outside review panel been used to 

hear a force incident.  The incident was Marc h 21, 2009 shooting death of Oakland Police Officers 

Ervin Romans, Daniel Sakai, Mark Dunakin and John Hege .  In that case, the Departm ent consulted 

with the City Adm inistrator and informed the former monitoring team.  The Departm ent decided to 

use an outside panel to conduct the City’s force re view work to ensure th at the investigation was  

conducted properly.  The Departm ent was concerned that it would be unable to complete an internal 

force board review due to the gravity of the in cident, the loss of life, the emotional state of 

Department personnel, and the fact that the Department’s voting members responded to the scene and 

witnessed aspects of the police re sponse.  The outside force panel com petently assessed the conduct 

of the invo lved commanders and officers and i ssued appropriate findings  holding OPD m embers 

accountable for policy violations .  The IMT  attended the force board proceedings, the process 

worked, and the City w as able to com plete this important work under difficult circum stances and 

with the assistance of outside professional police executives.   

In its Order the Court referen ces a shooting incident that occurred on January 26, 2011and in 

which the Court believe s that the Departm ent is assembling an outside review panel.  The City has  

informed the Court tha t this incident was already heard and did not involve an outside panel.  The 

City believes that the Court m ay be referring to the shooting incident of May 18, 2011 in which the 

Department is considering an outside review board to hear the case.  This case is  currently under 

investigation.  Attached hereto as Ex. 17 is a C onfidential Memorandum to the Court which explains 

the reasons why the City is considering using an outside board to review this case. 
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POSITION OF INTERVENOR: OAKLAND POLICE OFFICERS ASSOCIATION 

1. Reinstatement of Officer Jimenez  

REDACTED 

2. Operation Summer “Tune-Up” 

The OPOA asserts that OPD may discuss in public why the term “Tune-Up” was given to this 

crime suppression operation. S imilarly, the purpose of  the operation and the C ity’s partnership with 

the Alameda County Probation Departm ent can be  discussed in public.  However, specific 

information pertaining to im plementation strategies, tactical considerations, and other m atters that 

relate to the  identification of probationers, police intelligence, and the safety of officers and the 

public are confidential and privileged and should be discussed in chambers.   

3. Internal Affairs Investigation and the Court Verdict in Smith v. City of Oakland  
 

REDACTED 

4. Level 4 Uses of Force Involving Pointing of Firearms 

The OPOA agrees that oral and written responses to the Court’s questions are not confidential 

or privileged. However, the OPOA asserts that the filings and discussions on the Level 4 use of force 

issue should not include a disclosure of individual officers and their respective involvement in use of 

force.  In addition, the OPOA is working d irectly with the Oakland PD to address various ways in 

which this issue can be appropriately addressed.  (See Exhibit 19.)  

5. Empanelment of Outside Board to Review Use of Force Incidents 

The OPOA asserts that the process the City us es to decide whether to retain an outside board 

to hear a Use of Force incident  is public infor mation.  However,  discussions about the C ity’s 

selection of an outside board and the qualifications of its members as they relate to a pending Use of 

Force investigation are confidentia l and should be sealed to pr otect personnel m atters and avoid 

compromising open investigations.  The OPOA also requests that names of any individual officers 

that may be relevant to the discussion be maintained as confidential.   

Dated:  September 15, 2011  
       /s/    

JOHN L. BURRIS   
Attorney for Plaintiffs 
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Dated: September 15, 2011 

 /s/    
JAMES B. CHANIN 
Attorney for Plaintiffs  
 
 

Dated: September 15, 2011 

 /s/    
GREGORY M. FOX 
Attorney for the Defendant  
 
 

Dated: September 15, 2011 

 /s/    
ROCIO V. FIERRO 
Attorney for the Defendant  
 

Dated: September 15, 2011    /s/    
ROCKNE A.  LUCIA JR. 
Attorney for the OPOA  

         ATTORNEY ATTESTATION 
 

I hereby attest that I have received telephonic or email authorization for any signatures 

indicated by a “conformed” signature (/s/) within this E-filed document.  

   

Dated: September 15, 2011   /s/     
GREGORY M. FOX 
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