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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

The defendant-appellee believes that the issues in this case can be 

adequately addressed in the briefs, and oral argument is therefore not necessary.  

6th Cir. Rule 34(j)(2)(C).  Furthermore, should oral argument be requested by the 

Court, the defendant-appellee requests that oral argument be conducted by 

teleconference due to State budget and time constraints and the fact that the 

plaintiff is represented by a pro bono university law clinic.  6th Cir. Rule 34(h)(4). 
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JURISDICTIONAL STATEMENT 

Plaintiff-Appellee Dallas Cobbs (hereafter Cobbs) is an inmate who sued 

pursuant to 42 U.S.C. § 1983 for alleged violations of his constitutional rights.  

The District Court had subject matter jurisdiction because Cobbs raised a federal 

question.1 

Defendant-Appellant George Pramstaller (hereafter Pramstaller) appeals the 

District Court's decision to deny his dispositive motion based on qualified 

immunity.  Denial of a motion based on qualified immunity is immediately 

appealable under the collateral-order doctrine.2  Thus, the District Court's decision 

is properly before this Court pursuant to 28 U.S.C. § 1291. 

The District Court's Order denying Pramstaller's dispositive motion was 

entered on July 22, 2010.  [R. 133].  Pramstaller's notice of appeal was filed on 

August 20, 2010.  [R. 138].  Pramstaller's appeal is therefore timely. 

                                           
1 28 U.S.C. § 1331. 
2 Mitchell v. Forsyth, 472 U.S. 511, 530 (1985); Rich v. City of Mayfield Heights, 
955 F.2d 1092, 1094 (6th Cir. 1992); Kennedy v. City of Cleveland, 797 F.2d 297 
(6th Cir. 1986). 
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STATEMENT OF ISSUES PRESENTED 

I. A prison doctor is not liable under the Eighth Amendment merely for 
disagreeing with another doctor about a proposed course of care.  No 
controlling authority has found that a cataract surgery is a serious medical 
need or that a doctor is liable for failure to authorize a second-eye cataract 
surgery.  Is a prison doctor who heads a medical committee that did not 
authorize a second-eye cataract surgery entitled to qualified immunity even 
though the prisoner's eye doctors recommended the surgery? 
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STATEMENT OF THE CASE 

This is a 42 U.S.C. § 1983 prisoner civil-rights action that was filed pro se 

on October 30, 2007, by Dallas Cobbs (hereafter Cobbs).  [Complaint, R. 1].  

Cobbs filed this suit alleging that his Eighth Amendment rights were violated when 

the Michigan Department of Corrections paid for a cataract surgery for one of his 

eyes but not the other.  Cobbs secured counsel in March 2008.  [Attorney 

Appearance, R. 27]. 

Defendant George Pramstaller (hereafter Pramstaller), along with other 

Michigan Department of Corrections defendants, filed a motion for summary 

judgment on December 1, 2009.  [Motion for Summary Judgment, R. 104].  

Correctional Medical Services defendants also filed a motion for summary 

judgment on that date.  [Motion for Summary Judgment, R. 103].  Cobbs 

responded to both motions on December 23, 2009.  [Response, R. 106]. 

On March 25, 2010, the Magistrate Judge entered a Report and 

Recommendation recommending that Pramstaller's motion for summary judgment 

be denied.  [Report and Recommendation, R. 115].  All parties filed objections to 

the Report and Recommendation.  [Objections, R. 116, 117, 119].  Cobbs 

responded to Pramstaller's objections on April 21, 2010.  [Response, R. 123].  The 

District Court held oral arguments on all objections on July 12, 2010.  [Notice to 

Appear, R. 130].  The transcript is on file in the District Court.  [Transcript, R. 
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134].  On July 22, 2010, the District Court entered its Order Adopting in Part and 

Rejecting in Part the Report and Recommendation.  [Order, R. 133].  As to the 

claim against Pramstaller, the District Court adopted the Report and 

Recommendation and denied Pramstaller's motion for summary judgment based on 

qualified immunity.  Pramstaller filed his notice of appeal on August 20, 2010.  

[Notice of Appeal, R. 138]. 
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STATEMENT OF FACTS3 

This case involves the medical care of an inmate housed in the Michigan 

Department of Corrections; the relevant dates of treatment occurred between 2004 

and 2008.  During that time, Correctional Medical Services, Inc. (hereafter CMS), 

was contracted by the State of Michigan to provide primary-care services to state 

inmates.  Prison policy explains the responsibilities of CMS and other healthcare 

entities. 

Michigan Department of Corrections Operating Procedure 03.04.100 

provides that the medical service provider at each facility is responsible for 

providing all necessary prisoner medical care within their level of expertise and the 

capabilities of the respective facility.  [R. 103, Exhibit H, ¶ B].  If the level of care 

that a prisoner requires is beyond the primary level of care provided at his 

institution, the medical service provider is responsible for making referral to the 

Network Provider for offsite specialty care.  [R. 103, Exhibit H, ¶ C].  In the 

present case, the Network Provider was CMS.  [R. 103, Exhibit I, pages 18-19].  

CMS was responsible for receiving the referral request from the medical service 

provider and screening it against approved Michigan Department of Corrections 

criteria for the provision of off-site specialty care.  [R. 103, Exhibit H, ¶ E(3)].  In 

the present case, the referral request was first reviewed by a CMS utilization-

                                           
3 The statement of facts is taken in large part from R. 103, pages 1-16. 
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review nurse, who screened the request to determine if it was clearly medically 

necessary based on the nurse's review of certain criteria.  [R. 103, Exhibit C, page 

16].  The nurse could authorize the referral if the request was clearly medically 

necessary, or the nurse could pend the request4 for additional information, but 

utilization-review nurses did not have the authority to not authorize a request; only 

a physician could not authorize a request.  [R. 103, Exhibit C, pages 16-17]. 

If the referral request did not meet the criteria, CMS's utilization-review 

nurse referred the request to its utilization-review physician.  [R. 103, Exhibit H, ¶ 

E(8)].  The utilization-review physician then reviewed the case and made a 

determination.  [R. 103, Exhibit H, ¶ E(9)]. 

If the request was not authorized by the utilization-review physician, the 

medical service provider could then initiate the appeals process if the medical 

service provider believed that the non-approval was unwarranted in the medical 

service provider's best medical judgment.  [R. 103, Exhibit H, ¶ E(11)]. CMS's 

utilization-review physician would then again review the appeal and any additional 

documentation submitted with it.  [R. 103, Exhibit H, ¶ E(15)].  

If an appealed request was again not authorized and the MSP disagreed with 

the non-authorization, the MSP could then forward the second-step appeal to the 

MDOC Regional Medical Officer.  [R. 103, Exhibit H, ¶ E(20)]. The Regional 
                                           
4 "Pending" a request is putting it on hold while additional information is 
requested. 
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Medical Officer then reviewed the appeal for completeness and forwarded it to the 

Chief Medical Officer of the Michigan Department of Corrections, which in this 

case was Dr. Pramstaller, with a request that the case be placed on the next 

Medical Services Advisory Committee agenda.  [R. 103, Exhibit H, ¶¶ E(21, 22)].  

The Medical Services Advisory Committee was chaired by the Chief 

Medical Officer; it also consisted of the Regional Medical Officers, the Director of 

Medical Services at Duane L. Waters Hospital, and others as determined by the 

Bureau of Health Care Services.  [R. 103, Exhibit G, ¶ L].  The Chief Medical 

Officer had the ultimate authority to decide the outcome of the second appeal.  [R. 

103, Exhibit H, ¶ E(26); Exhibit C, pages 60-61]. 

On March 31, 2004, Cobbs underwent an optometric vision screening with 

Michael McGrath, O.D., an optometrist.  [R. 103, Exhibit F, pages 136, 370].  

Cobbs's visual acuity5 in his right eye was 20/200, and his best corrected visual 

                                           
5 "Visual acuity" is a "measure of the resolving power of the eye.  It is usually 
determined by one's ability to read letters of various sizes at a standard distance 
from the test chart.  The result is expressed as a comparison: for example, 20/20 is 
normal vision, meaning the subject's eye has the ability to see from a distance of 20 
ft (6.1m) what a person with normal vision should see at that distance.  Visual 
acuity of 20/40 means that a person sees at 20 ft (6.1m) what a person with normal 
vision sees from a distance of 40ft (12.2m)."  TABER'S CYCLOPEDIC MEDICAL 
DICTIONARY (Donald Venes ed., 21st Edition, 2009). 
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acuity in his left eye was 20/40.  [R. 103, Exhibit F, page 370].  Dr. McGrath 

assessed Cobbs with bilateral cataracts.6  [R. 103, Exhibit F, page 370]. 

Dr. McGrath submitted a routine consultation request to CMS's utilization-

review department for Cobbs to see an ophthalmologist within one month.  [R. 

103, Exhibit F, page 353].  On April 1, 2004, Dr. DeMasi, a utilization-review 

physician employed by CMS, responded that the ophthalmology consultation was 

not authorized because Cobbs still had a best corrected overall visual acuity of 

20/40.  [R. 103, Exhibit F, page 350].   

On May 10, 2004, Paul Piper, M.D., Cobbs's medical service provider at 

Ryan Correctional Facility, initiated an appeal of the April 1, 2004, denial, noting 

that Cobbs's visual acuity in his right eye had changed from 20/20 to 2/200 due to a 

dense, right-eye cataract.  [R. 103, Exhibit F, page 350].  On May 12, 2004, Dr. 

DeMasi responded to the appeal and again explained that the request was not 

authorized because Cobbs's visual acuity in his left eye was still 20/40.  [R. 103, 

Exhibit F, page 350].  On May 12, 2004, Dr. Piper noted in the progress notes that 

the "ophthalmology referral denied by Dr. DeMasi-CMS as inmate is legally blind 

                                           
6 "Cataract" is "an opacity of the lens of the eye."  TABER'S CYCLOPEDIC MEDICAL 
DICTIONARY (Donald Venes ed., 21st Edition, 2009). 
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in O.D.7 from dense cataract and has 20/40 vision O.S.8 I think cataract surg[ery] is 

indicated if it will correct vision."  [R. 103, Exhibit F, page 134]. 

On May 18, 2004, Dr. Piper completed the next step in the MDOC appeal 

process by completing an appeal form, which was sent to the Regional Medical 

Director employed by the MDOC, Dr. Clark.  [R. 103, Exhibit F, pages 134, 490].  

On June 22, 2004, Dr. Clark forwarded the appeal to the MDOC's Medical 

Services Advisory Committee.  The committee conducted a meeting during which 

it discussed Cobbs's ophthalmology consultation request.  [R. 103, Exhibit F, pages 

349, 350].  The committee decided that Cobbs should be approved for cataract 

surgery on his right eye based upon his "lifer status."  [R. 103, Exhibit F, pages 

349, 350]. 

On July 27, 2004, Cobbs received an ophthalmology consultation with 

Ghulam Dastgir, M.D.  [R. 103, Exhibit F, pages 132, 341-342, 348].  Cobbs's best 

corrected visual acuity was hand motion to finger counting at one-half foot in his 

right eye and 20/70 in the left eye.  [R. 103, Exhibit F, pages 341-342].  Dr. Dastgir 

assessed Cobbs with (1) a hypermature cataract of the right eye and (2) a dense 

posterior subcapsular cataract in the left eye.  [R. 103, Exhibit F, pages 341-342].  

Dr. Dastgir recommended an A and B scan of Cobbs's right and left eyes at the 
                                           
7 "O.D." is an optometric abbreviation for "right eye."  TABER'S CYCLOPEDIC 
MEDICAL DICTIONARY (Donald Venes ed., 21st Edition, 2009). 
8 "O.S." is an optometric abbreviation for "left eye."  TABER'S CYCLOPEDIC 
MEDICAL DICTIONARY (Donald Venes ed., 21st Edition, 2009). 

      Case: 10-2089     Document: 006110750182     Filed: 10/04/2010     Page: 15



 
 

10

Parkside Eye Clinic and cataract extraction with lens implants in both eyes, the 

right eye being first.  [R. 103, Exhibit F, pages 341-342].  Dr. Dastgir also 

scheduled Cobbs to have both surgeries, although the Medical Services Advisory 

Committee had authorized surgery in the right eye only.  [R. 103, Exhibit F, pages 

341-42]. 

On July 29, 2004, Dr. Piper submitted a routine authorization request for 

Cobbs to undergo bilateral cataract extractions with lens implants.  [R. 103, Exhibit 

F, page 345].  On August 3, 2004, the request for A and B scans of Cobbs's right 

eye and the cataract extraction of his right eye with a lens implant was non-

authorized by Dr. Forshee, 9 another utilization-review physician for CMS.  [R. 

103, Exhibit F, page 344].  Dr. Forshee authorized the A scan of Cobbs's left eye, 

cataract removal in his left eye with lens implant, a one day post-op follow-up, and 

a one week follow-up appointment.10  [R. 103, Exhibit F, page 344]. 

On August 23, 2004, Cobbs underwent A and B scans of his right eye and an 

A scan of his left eye at the Parkside Eye Clinic.  [R. 103, Exhibit F, page 337].  

On August 30, 2004, Cobbs underwent cataract surgery on his right eye.  [R. 103, 

Exhibit F, page 131].  On August 31, 2004, Cobbs returned to see Dr. Dastgir for 

                                           
9 It appears that Dr. Forshee meant to deny the scans and the cataract extraction of 
the left eye, even though he indicated that his denial was with respect to the right 
eye. 
10 Again, it appears that Dr. Forshee confused the right and left eye and intended to 
authorize the A scan and cataract extraction of the right eye. 
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his one-day follow-up, as scheduled, and his visual acuity in his right eye had 

improved to 20/70 without correction.  [R. 103, Exhibit F, page 333].  Dr. Dastgir 

then assessed Cobbs with (1) pseudophakia11 of the right eye and (2) dense 

posterior subcapsular cataract of the left eye.  [R. 103, Exhibit F, page 333].  Dr. 

Dastgir requested that Cobbs be brought back for cataract extraction with lens 

implant in his left eye.  [R. 103, Exhibit F, page 333]. 

On September 15, 2004, Cobbs again saw Dr. McGrath for an optometric 

examination.  [R. 103, Exhibit F, page 369].  Dr. McGrath noted that Cobbs had 

cataract surgery on his right eye two weeks ago and that he was a candidate for 

cataract surgery on his left eye.  [R. 103, Exhibit F, page 369]. 

On October 7, 2004, Dr. Piper submitted a routine consultation request for 

Cobbs to see the ophthalmologist, as recommended by Dr. Dastgir.  [R. 103, 

Exhibit F, page 328].  On October 11, 2004, the consultation request was pended 

by Dr. Forshee, who noted that the request was sent to the Medical Services 

Advisory Committee for evaluation.  [R. 103, Exhibit F, page 329].  On October 

26, 2004, the Medical Services Advisory Committee conducted a meeting during 

which it discussed the request for an extraction of Cobbs's left-eye cataract.  [R. 

103, Exhibit F, page 326].  Dr. Pramstaller then issued a memorandum directing 

                                           
11 "Pseudophakia" is the "condition in which an artificial lens has been implanted 
in the eye, e.g., after cataract surgery to remove a cloudy lens."  TABER'S 
CYCLOPEDIC MEDICAL DICTIONARY (Donald Venes ed., 21st Edition, 2009). 
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that the request for a cataract extraction for Cobbs's left eye was not approved.  [R. 

103, Exhibit F, page 326]. 

On May 10, 2005, Cobbs saw Sean Connolly, O.D., another optometrist at 

the Ryan Correctional Facility, for an optometric evaluation.  [R. 103, Exhibit F, 

page 368].  Dr. Connolly noted that Cobbs wanted cataract surgery on his left eye.  

[R. 103, Exhibit F, page 368].  Dr. Connolly then submitted a routine specialty 

consultation request for Cobbs to be evaluated for cataracts and possible surgery, 

noting that Cobbs's best corrected visual acuity was 20/30.  [R. 103, Exhibit F, 

page 325]. 

On May 18, 2005, the ophthalmology consultation request was pended with 

a request for the optometry notes from May 10, 2005.  [R. 103, Exhibit F, page 

323].  On May 31, 2005, after Dr. Connolly's optometry notes were submitted to 

CMS' utilization review department, the ophthalmology consultation was non-

authorized by Keith Ivens, M.D., a utilization-review physician for CMS, because 

the Medical Services Advisory Committee had already denied the surgery on 

October 26, 2004.  [R. 103, Exhibit F, page 323]. 

Cobbs was next seen on December 14, 2005, by Dr. McGrath, who 

recommended that Cobbs receive cataract surgery on his left eye.  [R. 103, Exhibit 

F, page 124].  Dr. McGrath submitted a routine ophthalmology consultation 

request, noting that Cobbs's best corrected vision in his left eye was only 20/600 
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and that he had trouble with depth perception; Dr. McGrath also noted that it was 

not possible to view the lens or retina in Cobbs's left eye and that Cobbs alleged he 

walked into an object on his left side.  [R. 103, Exhibit F, page 322].  On 

December 27, 2005, the ophthalmology consultation was non-authorized by Dr. 

Ivens because Cobbs responded well to the surgery on his right eye, thereby 

providing excellent best corrected visual acuity, and the Medical Services 

Advisory Committee had already reviewed Cobbs's case and denied the left-eye 

cataract surgery.  [R. 103, Exhibit F, page 321]. 

On January 11, 2006, Dr. McGrath noted that Cobbs should return to 

optometry in two months to rule out secondary glaucoma.  [R. 103, Exhibit F, page 

321].  Two months later, on March 1, 2006, Cobbs returned to see Dr. McGrath for 

a follow-up optometry examination.  [R. 103, Exhibit F, page 367].  Cobbs's visual 

acuity in his right eye was 20/20, and his left eye was 20/CF.12  [R. 103, Exhibit F, 

page 367].  Dr. McGrath then submitted another routine ophthalmology 

consultation request for Cobbs to have cataract surgery to remove his left-eye 

cataract.  [R. 103, Exhibit F, page 320].  Dr. McGrath noted that Cobbs had a 

dense left-eye cataract with possible secondary glaucoma as a risk factor.  [R. 103, 

Exhibit F, page 320]. 

                                           
12 "CF" is an abbreviation for counting fingers. 
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On March 15, 2006, the ophthalmology request was again non-authorized by 

Dr. Ivens because Cobbs responded well to the right-eye surgery with a best 

corrected visual acuity of 20/20 and the Medical Services Advisory Committee had 

already reviewed the case and had already denied another ophthalmology 

consultation.  [R. 103, Exhibit F, page 314].  On March 29, 2006, Dr. McGrath 

appealed the non-authorization, stating that surgery was advised to prevent 

secondary glaucoma and that it was not possible to visually examine the back of 

Cobbs's eye because his left retina was not visible.  [R. 103, Exhibit F, page 314].  

On April 3, 2006, the request was pended by Dr. Ivens and was sent back to the 

Medical Services Advisory Committee for review.  [R. 103, Exhibit F, page 314]. 

On April 25, 2006, Dr. Pramstaller issued a memo directing that the previous 

non-approval of another ophthalmology consult was upheld.  [R. 103, Exhibit F, 

page 313].  The memo also directed that Cobbs's intraocular pressure13 should be 

monitored closely to rule out glaucoma and that a request should be resubmitted if 

the pressure increased.14  [R. 103, Exhibit F, page 313]. 

                                           
13 Intraocular pressure is measured in mmHg (millimeters of mercury).  The 
normal range for intraocular pressure is 10-21 mmHg.  "Tonometry," National 
Institutes of Health, 
http://www.nlm.nih.gov/MEDLINEPLUS/ency/article/003447.htm.  Measuring the 
intraocular pressure is one of two ways to evaluate a patient for glaucoma.  [R. 
103, Exhibit C, page 103]. 
14 Cobbs's intraocular pressure never became abnormal in his left eye, and he never 
developed glaucoma. 
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On July 27, 2006, Cobbs was seen by Dr. Piper, who noted that Cobbs had 

markedly decreased vision in his left eye and that a review of the medical chart 

revealed a deterioration of vision in the left eye from 20/40 in 2004 to 20/400 in 

December, 2005.  [R. 103, Exhibit F, page 122].  Dr. Piper then submitted a 

routine ophthalmology request, noting that Cobbs had a presumed diagnosis of 

decreased vision in his left eye with a cataract.  [R. 103, Exhibit F, page 312].  On 

August 8, 2006, the authorization request was pended by Brenda Jones, RN, a 

utilization review nurse, with a request for more information as follows: "Dr. Piper 

– MSAC not authorized ophthalmology for Lt eye cataract on 4-25-06. Did you 

(the prison) receive that information? If not, I could resend it. Would you like to 

withdraw?"  [R. 103, Exhibit F, page 307].  Dr. Piper responded that same day that 

according to the optometrist, Cobbs's vision in his left eye has deteriorated 

significantly secondary to cataract and that he did not see anything in the chart 

from the Medical Services Advisory Committee dated 4/25/06.  [R. 103, Exhibit F, 

page 307].  On August 11, 2006, the authorization request was again pended by 

RN Jones, noting that the April 2006 decision form and the Medical Services 

Advisory Committee memorandum were faxed to Dr. Piper.  [R. 103, Exhibit F, 

page 307].  Dr. Piper did not pursue the authorization request further, and it was 

automatically denied for lack of a response.  [R. 103, Exhibit F, page 307]. 
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On December 4, 2006, Dr. Piper performed a medical-chart review and 

noted that he would refer Cobbs to the optometrist to measure his eye pressure to 

determine any significant increase since the previous year, as recommended by Dr. 

Pramstaller on 4/25/06.  [R. 103, Exhibit F, pages 114, 313].  On December 13, 

2006, Cobbs had an optometry examination with Dr. McGrath.  [R. 103, Exhibit F, 

page 365].  Cobbs's visual acuity in his right eye was 20/20.  [R. 103, Exhibit F, 

page 365].  Dr. McGrath noted that he had no view of Cobbs's left eye, which had 

a visual acuity of CF.  [R. 103, Exhibit F, page 365].  Cobbs's intraocular pressure 

in both his right and left eyes was 11 mmHg, which was well within the normal 

range.  [R. 103, Exhibit F, page 364].  Dr. McGrath assessed Cobbs with a left-eye 

cataract and recommended that Cobbs be referred to the ophthalmologist.  [R. 103, 

Exhibit F, page 365].  On that same day, Dr. McGrath submitted a routine 

ophthalmology consultation authorization request form, noting that Cobbs had a 

dense cataract on his left eye and that he could not view Cobbs's retina.  [R. 103, 

Exhibit F, page 297].  Dr. McGrath also noted that Cobbs developed anemia and 

that the health of his left eye could not be evaluated.15  [R. 103, Exhibit F, page 

297]. 

                                           
15 Dr. McGrath testified at his deposition that his concern for the health of the left 
eye concerned evaluation for glaucoma and retinopathy.  Dr. McGrath stated that 
he was able to adequately monitor Cobbs's eye for glaucoma by monitoring his 
interocular eye pressure, which always remained within normal range.  Cobbs was 
not a threat for diabetic retinopathy because he did not have diabetes.  Non-
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On February 14, 2007, it was noted that the ophthalmology request dated 

December 13, 2006, was received on February 6, 2007.  [R. 103, Exhibit F, page 

355].  The authorization request was pended by RN Jones as follows: "Is there an 

optometry exam from 12/13/06? Need visual acuity."  [R. 103, Exhibit F, page 

355].  On February 21, 2007, the December 12, 2006 authorization request was 

pended again by Dr. Hutchinson, who requested a translation of a word on the 

authorization request form.  [R. 103, Exhibit F, page 355].  On February 28, 2007, 

Dr. McGrath responded by noting that the word was "anemia."  [R. 103, Exhibit F, 

page 355].  On March 6, 2007, the ophthalmology request was non-authorized by 

Dr. Hutchinson because Cobbs's visual acuity in his right eye was 20/20.  [R. 103, 

Exhibit F, page 354]. 

On May 30, 2007, Cobbs had another optometry examination with Dr. 

McGrath.  [R. 103, Exhibit F, page 364].  Cobbs reported to Dr. McGrath that he 

experienced monocular double vision, in his right eye, for the past two months.  

[R. 103, Exhibit F, page 364].  Dr. McGrath then examined Cobbs's eyes and 

determined that he had a slight secondary cataract on his right eye and a dense 

cataract on his left eye.  [R. 103, Exhibit F, page 364].  Cobbs's visual acuity in his 

right eye was 20/50, and his visual acuity in his left eye was CF.  [R. 103, Exhibit 

                                                                                                                                        
diabetic retinopathy is rare, and even rarer in only one eye; therefore McGrath 
could adequately monitor Cobbs's corrected eye for retinopathy.  Cobbs never 
developed either glaucoma or retinopathy.  [R. 103, Exhibit D, pages 130-132]. 
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F, page 364].  Cobbs's intraocular pressure in each eye was measured twice and 

revealed readings of 13 mmHg then 14 mmHg in each eye, within normal limits.  

[R. 103, Exhibit F, page 364].  Dr. McGrath then determined that Cobbs should be 

referred to ophthalmology, and he submitted an ophthalmology consultation 

request form, noting that Cobbs had decreased vision in his right eye and a dense 

cataract in his left eye.  [R. 103, Exhibit F, pages 364, 240].  The request did not 

mention Cobbs's complaint of monocular double vision in his right eye.16  [R. 103, 

Exhibit F, page 240]. 

On June 15, 2007, Dr. Ivens non-authorized the ophthalmology consult 

request on the grounds that no reason was given for an appeal of the previous 

decision to not authorize an ophthalmology request form based on the Medical 

Services Advisory Committee's decision.  [R. 103, Exhibit F, page 293]. 

On July 15, 2007, Dr. McGrath responded that he could not view Cobbs's 

retina to evaluate the health of Cobbs's left eye due to a dense cataract.  [R. 103, 

Exhibit F, page 293].  On July 19, 2007, the authorization request was pended by 

RN Jones for the reason that an ophthalmology consultation for Cobbs's left eye 

was already denied on two occasions and that Dr. McGrath's next step was to 

appeal it to the Michigan Department of Corrections' Regional Medical Officer and 

                                           
16 Dr. McGrath testified at his deposition that Cobbs's reported monocular double 
vision was not affected by the cataract in his left eye.  [R. 103, Exhibit D, pages 
130-132]. 

      Case: 10-2089     Document: 006110750182     Filed: 10/04/2010     Page: 24



 
 

19

Medical Services Advisory Committee.  [R. 103, Exhibit F, page 293].  Dr. 

McGrath did not appeal the consultation request to the Regional Medical Officer or 

the Medical Services Advisory Committee. 

On September 31, 2007, Cobbs submitted a kite regarding his eye, and an 

appointment with a nurse was scheduled for October 5, 2007.  [R. 103, Exhibit F, 

page 113].  On October 5, 2007, Cobbs saw Linda Butts, RN, as scheduled.  [R. 

103, Exhibit F, page 64].  Nurse Butts noted that Cobbs complained of frequent 

episodes of eye strain, which sometimes caused him to have headaches, as well as 

episodes of blurry vision.  [R. 103, Exhibit F, page 64].  RN Butts then gave Cobbs 

an eye patch to wear over his left eye.  [R. 103, Exhibit F, page 64]. 

On November 8, 2007, Cobbs submitted another kite regarding his left eye, 

and nursing noted that he had an appointment scheduled with a nurse on November 

13, 2007.  [R. 103, Exhibit F, page 113].  On November 13, 2007, Cobbs was 

again seen by RN Butts, as scheduled.  [R. 103, Exhibit F, page 61].  Cobbs 

complained that he had headaches that he believed were caused by the strain that 

he experienced from trying to see out of his right eye only.  [R. 103, Exhibit F, 

page 61].  Cobbs also stated that he reads a lot.  [R. 103, Exhibit F, page 61].  RN 

Butts prescribed acetaminophen and instructed Cobbs to decrease his reading time, 

take frequent breaks, and blink while reading to reduce the strain.  [R. 103, Exhibit 

F, page 61]. 
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On February 6, 2008, Cobbs was again seen by Dr. McGrath for an 

optometry examination, and Dr. McGrath noted that Cobbs was wearing an eye 

patch on his left eye due to his cataract.  [R. 103, Exhibit F, page 363].  Cobbs's 

visual acuity in his right eye was 20/30 after laser surgery, and his visual acuity in 

his left eye was CF.  [R. 103, Exhibit F, page 363].  Cobbs's intraocular pressure in 

both eyes was 14 mmHg.  [R. 103, Exhibit F, page 363].  Dr. McGrath submitted 

another routine ophthalmology consultation request form, noting that Cobbs now 

complained of binocular double vision.  [R. 103, Exhibit F, page 180].  On 

February 12, 2008, the ophthalmology consultation request was approved by Dr. 

Ivens because Cobbs appeared to have binocular double vision, and an 

appointment was scheduled for Cobbs to see Dr. Dastgir on February 26, 2008.  

[R. 103, Exhibit F, page 180]. 

On February 26, 2008, Cobbs had an ophthalmology consultation with Dr. 

Dastgir as scheduled.  [R. 103, Exhibit F, pages 35-36].  Cobbs's visual acuity in 

his right eye decreased to 20/50, and he experienced barely light perception in his 

left eye at one-quarter foot.  [R. 103, Exhibit F, pages 35-36].  Dr. Dastgir assessed 

Cobbs with (1) hypermature chalk white cataract of the left eye with inability to 

see the fundus,17 (2) pseudophakia of the right eye, and (3) diplopia18 due to 

                                           
17 The "fundus" is the "posterior part of the eye including the retina and optic 
nerve."  TABER'S CYCLOPEDIC MEDICAL DICTIONARY (Donald Venes ed., 21st 
Edition, 2009). 
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exotropia19 of the left eye.  [R. 103, Exhibit F, pages 35-36].  Dr. Dastgir 

recommended A and B scans of Cobbs's left eye and cataract extraction of the left 

eye with lens implant.  [R. 103, Exhibit F, pages 35-36]. 

On March 10, 2008, Dr. Piper submitted a consultation request for the 

procedures recommended by Dr. Dastgir.  [R. 103, Exhibit F, pages 31, 32].  On 

March 14, 2008, the consultation request and two post-operative, follow-up 

appointments, were approved at the request of the Medical Services Advisory 

Committee due to the decrease in Cobbs's best visual acuity to 20/50 and in 

consideration of his complaints of double vision.20  [R. 103, Exhibit F, page 32].  

                                                                                                                                        
18 "Diplopia" is a synonym for "double vision."  TABER'S CYCLOPEDIC MEDICAL 
DICTIONARY (Donald Venes ed., 21st Edition, 2009). 
19 "Exotropia" refers to an "abnormal turning outward of one or both eyes."  
TABER'S CYCLOPEDIC MEDICAL DICTIONARY (Donald Venes ed., 21st Edition, 
2009). 
20 It should be noted that Cobbs's second-eye cataract surgery was authorized at the 
same or at a less advanced stage than is required by other similar organizations, as 
well as organizations providing coverage for procedures for un-incarcerated 
persons.  According to the Federal Bureau of Prisons' guidelines, for example, a 
prisoner may only receive second eye cataract surgery if they have a documented, 
best corrected visual acuity of 20/100 or worse, or under certain exceptional 
circumstances.  [R. 103, Exhibit J].  Cobbs did not meet these requirements.  
According to the policy established by Aetna, a leading national insurance 
company, cataract surgery is considered medically necessary for members with a 
visual acuity of 20/50 or worse if the member perceives that his ability to carry out 
daily functions (i.e., driving, watching television, occupation/vocational needs, 
etc.) is impaired, the member has a visual acuity of 20/50 or worse in the affected 
eye, and the member is educated about the risks and benefits of cataract surgery as 
well as alternatives, or if the member has some other condition, such as a lens-
induced disease (e.g., certain types of glaucoma) or there is a need to visualize the 
retina in patients with conditions such as diabetes.  [R. 103, Exhibit K].  Finally, 
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On April 14, 2008, Cobbs underwent a cataract extraction and lens implant on his 

left eye.  [R. 103, Exhibit F, page 190].  Follow-up visits were also completed, 

some to fix a leaking wound site.  [R. 103, Exhibit F, pages 4, 14, 16, 108, 111, 

176, 183, 187, 189, 190, 192, 196, 362].  After surgery and suture removal, 

Cobbs's visual acuity in both his right and left eyes was 20/25.  [R. 103, Exhibit F, 

pages 183, 362]. 

In his deposition, Dr. Pramstaller explained that cases brought before the 

Medical Services Advisory Committee were reviewed on a case-by-case basis; 

each case is considered individually.  [R. 103, Exhibit I, page 77].  In determining 

whether to authorize a second-eye cataract, it was determined whether it was 

medically necessary to authorize the surgery immediately or whether it could be 

deferred to a later date without any danger to the patient or any adverse effect on 

the ability to perform the surgery at a later date.  [R. 103, Exhibit I, pages 52-53].  
                                                                                                                                        
according to the Local Coverage Determination guidelines established by the 
Centers for Medicare and Medicaid Services, which are applicable to 
Medicare/Medicaid eligible persons in Michigan, cataract removal surgery is 
medically necessary for patients who have decreased ability to carry out activities 
of daily living (e.g., reading, watching television, driving, or meeting 
occupational/vocational expectations), a visual acuity of 20/50 or worse, the 
patient has determined that he can no longer function adequately with the current 
visual function, other eye diseases have been ruled out as the primary cause of 
visual function, significant improvement in visual function can be expected as a 
result of the surgery, the patient has been educated about the risks and benefits of 
cataract surgery and alternatives, and the patient has undergone an appropriate 
preoperative ophthalmologic evaluation.  [R. 103, Exhibit L].  In the present case, 
Cobbs received his second-eye surgery when the Medical Services Advisory 
Committee received information indicating that his condition met these criteria. 
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Dr. Pramstaller explained that the conditions that would put the patient at risk if the 

surgery was not authorized are (1) diabetic retinopathy, (2) posterior subcapsular 

glare, and (3) great discrepancy in vision.  [R. 103, Exhibit I, pages 54-58].  Dr. 

Pramstaller explained that if a patient had one of the three conditions outlined 

above, cataract surgery would be authorized.  [R. 103, Exhibit I, page 76].  Dr. 

Pramstaller also explained that if none of the above three conditions are a concern 

for a patient with a second-eye cataract, the risk of harm to the patient is minimal.  

[R. 103, Exhibit I, page 80].  Dr. Pramstaller developed these criteria in 

conjunction with ophthalmologists.  [R. 103, Exhibit I, page 81]. 
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SUMMARY OF ARGUMENT 

Pramstaller was the head of the Medical Services Advisory Committee.  

When a prisoner's treating physician requests specialty care that requires travel 

outside the prison, approval is required.  The final step in the appeal process for 

specialty care that has been non-approved is appeal to the Medical Services 

Advisory Committee.  The requesting physician is responsible for providing the 

committee with the information needed to make a decision – in this case, 

handwritten notes on the appeal form plus the most recent page of the optometry 

note from the most recent visit were provided to the committee. 

The Medical Services Advisory Committee non-authorized a second-eye 

cataract surgery for Cobbs in October 2004 and April 2006.  The non-

authorizations were based on established criteria and the members' medical 

judgment.  A group of doctors met and considered the medical necessity of the 

requested care.  The committee disagreed with the requesting physicians.  Such 

does not equate to deliberate indifference, as careful committee consideration with 

open deliberation is the opposite of indifference. 

There is no clearly established authority holding that failure to provide a 

second-eye cataract surgery violates a prisoner's rights – Cobbs's cataract was not a 

serious medical condition, and Pramstaller was never aware of any serious medical 

condition arising from the cataract.  Pramstaller acted reasonably in considering 

      Case: 10-2089     Document: 006110750182     Filed: 10/04/2010     Page: 30



 
 

25

the case and ordering that Cobbs's condition be monitored to ensure that no risk-

prone condition or situation developed.  Pramstaller is therefore entitled to 

qualified immunity. 
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ARGUMENT 

I. Pramstaller acted reasonably and did not any violation of clearly 
established law – he is entitled to qualified immunity. 

A. Standard of Review 

This Court reviews a district court's denial of qualified immunity de novo.21  

The appeal of a denial of qualified immunity at summary judgment is an 

interlocutory appeal that this Court hears as a final decision of the district court 

under 28 U.S.C. § 1291 pursuant to the "collateral order" doctrine.22 

B. Analysis 

Officials or employees of the Michigan Department of Corrections who are 

sued in their individual capacities "are shielded from liability for civil damages 

insofar as their conduct does not violate clearly established statutory or 

constitutional rights of which a reasonable person would have known."23 

This Circuit applies a three-part test to determine whether a government 

official is entitled to the defense of qualified immunity: (1) whether a 

constitutional violation has occurred; (2) whether the right that was violated was a 

clearly established right of which a reasonable person would have known; and (3) 

whether the plaintiff has alleged sufficient facts, and supported the allegations by 

sufficient evidence, to indicate that what the official allegedly did was objectively 
                                           
21 Gregory v. City of Louisville, 444 F.3d 725, 742 (6th Cir. 2005). 
22 Mitchell, 472 U.S. at 525-27. 
23 Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982); Dietrich v. Burrows, 167 F.3d 
1007, 1012 (6th Cir. 1999); Noble v. Schmitt, 87 F.3d 157, 160 (6th Cir. 1996). 
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unreasonable in light of the clearly established constitutional rights.24  If a violation 

could be made out on a favorable view of the parties' submissions, the next, 

sequential step "is to ask whether the right was clearly established," and "this 

inquiry, it is vital to note, must be undertaken in light of the specific context of the 

case, not as a broad general proposition."25 "The relevant, dispositive inquiry in 

determining whether a right is clearly established is whether it would be clear to a 

reasonable officer that his conduct was unlawful in the situation that he 

confronted."26 

While the defendants bear the initial burden of presenting facts that, if true, 

would entitle them to immunity, the ultimate burden of proof falls on the plaintiff 

to show that the defendants violated a right so clearly established that any official 

in the defendants' positions would have clearly understood that he was under an 

affirmative duty to refrain from such conduct.27  "Once the qualified immunity 

defense is raised, the burden is on the plaintiff to demonstrate that the officials are 

not entitled to qualified immunity."28  The plaintiff also has the burden of showing 

that a right is clearly established.29 

                                           
24 Saucier v. Katz, 533 U.S. 194, 201-02 (2001); Higgason v. Stephens, 288 F.3d 
868, 876-77 (6th Cir. 2002); Williams v. Mehra, 186 F.3d 685, 690 (6th Cir. 1999). 
25 Saucier, 533 U.S. at 201. 
26 Saucier, 533 U.S. at 201. 
27 Noble, 87 F.3d at 161. 
28 Silberstein v. City of Dayton, 440 F.3d 306, 311 (6th Cir. 2006). 
29 Barrett v. Steubenville City Schs., 388 F.3d 967, 970 (6th Cir. 2004). 
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The Supreme Court recently altered the qualified-immunity analysis.30  In 

Pearson v. Callahan, the Court held that courts do not have to adhere to the rigid 

two-step analysis set forth in Saucier v. Katz.  Instead, courts have the discretion to 

decide whether, under the facts of the case before them, there is a violation of a 

constitutional right, or first go to the second prong and decide whether the 

defendant's actions violated clearly established law.31 

This Court, in Lavado v. Keohane, set forth the test for finding a clearly 

established constitutional right: 

[T]o find a clearly established constitutional right, a district court 
must find binding precedent by the Supreme Court, its court of 
appeals or itself.  In an extraordinary case, it may be possible for the 
decisions of other courts to clearly establish a principle of law.  For 
the decisions of other courts to provide such "clearly established law," 
these decisions must both point unmistakably to the 
unconstitutionality of the conduct complained of and be so clearly 
foreshadowed by applicable direct authority as to leave no doubt in 
the mind of a reasonable officer that his conduct, if challenged on 
constitutional grounds, would be found wanting.32 
 

Furthermore, the right cannot be stated in too general of terms.  In other words, it is 

not enough that the right to be free from cruel and unusual punishment was clearly 

established.  The "right the official is alleged to have violated must have been 

                                           
30 Pearson v. Callahan, 555 U.S. ___; 129 S. Ct. 808; 172 L. Ed. 2d 565 (2009). 
31 Pearson, 129 S. Ct. at 818. 
32 Lavado v. Keohane, 992 F.2d 601, 606-07 (6th Cir. 1993). 
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'clearly established' in a more particularized, and hence more relevant, sense."33  

The Sixth Circuit has long followed the rule set forth in Saucier v. Katz: 

When determining the objective legal reasonableness portion of the 
qualified immunity standard, individual claims of immunity must be 
analyzed on a fact-specific, case-by-case basis to determine whether 
the plaintiff's constitutional rights were so clearly established when 
the alleged misconduct was committed that any official in the 
defendants' position would understand that what he did violated those 
rights. 34 
 

Qualified immunity protects "all but the plainly incompetent or those who 

knowingly violate the law."35  Here, the governing law in question is the Eighth 

Amendment. 

Prison officials are forbidden from "unnecessarily and wantonly inflicting" 

pain on an inmate by acting in "deliberate indifference" toward the inmate's serious 

medical needs.36  "Neither negligent medical care nor delay in medical care 

constitutes a violation of the Eighth Amendment unless there has been deliberate 

indifference, which results in substantial harm."37  Mere disagreement with 

medical staff's prescriptions does not state a claim for violation of constitutional 

                                           
33 Saucier, 533 U.S. at 202. 
34 O'Brien v. City of Grand Rapids, 23 F.3d 990, 999 (6th Cir. 1994). 
35 Dorsey v. Barber, 517 F.3d 389, 394 (6th Cir. 2008) (quoting Humphrey v. 
Mabry, 482 F.3d 840, 847 (6th Cir. 2007)). 
36 Estelle v. Gamble, 429 U.S. 97, 104 (1976). 
37 Acord v. Brown, 1994 U.S. App. LEXIS 34320 at *5 (6th Cir. 1994) 
(unpublished). 
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rights.38  A prison official cannot be found liable under the Eighth Amendment 

unless the official "knows of and disregards an excessive risk to inmate health or 

safety; the official must both be aware of facts from which the inference could be 

drawn that a substantial risk of harm exists, and he must also draw the inference."39 

To reach the level of a constitutional violation, a deprivation "must result in 

the denial of 'the minimal civilized measure of life's necessities.'"40  The Eighth 

Amendment is only concerned with "deprivations of essential food, medical care, 

or sanitation" or "other conditions intolerable for prison confinement."41  "[N]ot 

every unpleasant experience a prisoner might endure while incarcerated constitutes 

cruel and unusual punishment within the meaning of the Eighth Amendment."42  

"Where a prisoner has received some medical attention and the dispute is over the 

adequacy of the treatment, federal courts are generally reluctant to second guess 

medical judgments and to constitutionalize claims which sound in state tort law."43 

"[A]n inmate who complains that delay in medical treatment rose to a 

constitutional violation must place verifying medical evidence in the record to 

                                           
38 See Estelle, 429 U.S. at 104-06, 107. 
39 Farmer v. Brennan, 511 U.S. 825, 837 (1994). 
40 Rhodes v. Chapman, 452 U.S. 337, 347 (1981); see also Wilson v. Yaklich, 148 
F.3d 596, 600-01 (6th Cir. 1998). 
41 Rhodes, 452 U.S. at 348. 
42 Ivey v. Wilson, 832 F.2d 950, 954 (6th Cir. 1987). 
43 Westlake v. Lucas, 537 F.2d 857, 860, n. 5 (6th Cir. 1976). 
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establish the detrimental effect of the delay in medical treatment to succeed."44  

"[T]he 'verifying medical evidence' requirement is relevant to those claims 

involving minor maladies or non-obvious complaints of a serious need for medical 

care."45 

Deliberate indifference "entails something more than mere negligence" or 

gross negligence.46  It is well established that mere medical malpractice or 

negligence is insufficient to state a constitutional violation under the Eighth 

Amendment.47 

"To satisfy the subjective component, the plaintiff must allege facts which, if 

true, would show that the official being sued subjectively perceived facts from 

which to infer substantial risk to the prisoner, that he did in fact draw the inference, 

and that he then disregarded that risk."48  The subjective component of an Eight 

Amendment claim requires a plaintiff to show that the prison officials had "a 

sufficiently culpable state of mind."49  "[T]he standard for that state of mind is the 

'deliberate indifference' standard of Estelle v. Gamble, 429 U.S. 97, 50 L. Ed. 2d 
                                           
44 Blackmore v. Kalamazoo County, 390 F.3d 890, 898 (6th Cir. 2004) (quoting 
Napier v. Madison County, 238 F.3d 739, 742 (6th Cir.  2001)). 
45 Blackmore, 390 F.3d at 898. 
46 Farmer, 511 U.S. at 835; Walker v. Norris, 917 F.2d 1449, 1454 (6th Cir. 1990); 
McGhee v. Foltz, 852 F.2d 876, 880-81 (6th Cir. 1988). 
47 Daniels v. Williams, 474 U.S. 327; 106 S. Ct. 662; 88 L. Ed. 2d 662 (1986); 
Estelle, 429 U.S. at 105. 
48 Comstock v. McCrary, 273 F.3d 693, 707 (6th Cir. 2001) (citing Farmer, 511 
U.S. at 837). 
49 Brown v. Bargery, 207 F.3d 863, 863, 867 (6th Cir. 2000). 
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251, 97 S. Ct. 285 (1976)."50  To satisfy the subjective prong, a plaintiff must show 

that the defendant's conduct demonstrated a level of deliberateness "'tantamount to 

an intent to punish.'"51 

The Sixth Circuit does not appear to have ever addressed the issue of 

whether a cataract constitutes a sufficiently serious medical need to invoke Eighth 

Amendment protections.  However, federal district courts have routinely denied 

Eighth Amendment claims premised on denials of cataract surgery.52  Though 

those cases are not perfectly analogous to ours, they are indicative of the non-

serious nature of cataract complaints.  In the District Court, the Magistrate Judge's 

reasoning, adopted by the court, relied on non-controlling cases that were not 

analogous to our case, some of which could not be controlling authority from 2004 

to 2008 because they were decided after that timeframe.  [See R. 115, pages 14-17; 

R. 116, pages 1-6].  The lower court could find no clearly established authority 

                                           
50 Helling v. McKinney, 509 U.S. 25, 30 (1993). 
51 Hicks v. Frey, 992 F.2d 1450, 1455 (6th Cir. 1993) (quoting Molton v. City of 
Cleveland, 839 F.2d 240, 243 (6th Cir.1988)). 
52 Espinosa v. Saladin, 2009 U.S. Dist. LEXIS 87199 (W.D. Mich. 2009) (denying 
claim where specialist recommended cataract surgery but CMS's utilization-review 
physician denied surgery); Hurt v. Mahon, 2009 U.S. Dist. LEXIS 79295 at *7-8 
(E.D. Va. 2009) (inmate failed to state a claim because there was no evidence that 
second-eye cataract was medically necessary); Edwards v. Bradford, 1997 U.S. 
Dist. LEXIS 15089 at *4, 6-7 (S.D. Ala. 1997) (no claim where prisoner alleged 
"more difficulty with the tasks of daily living, that he has had several 'incidents' 
while in prison, and that he may be forced to withdraw from trade school"; the 
prison had a policy of not removing a single eye cataract because it will not cause 
permanent damage) (attached as Exhibits A, B, C). 
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holding Pramstaller's actions to be unconstitutional.  And other cataract cases 

support Pramstaller's motion for qualified immunity. 

In Samonte v. Bauman, the court held that a doctor's "refusal to authorize 

cataract surgery after another doctor determined that such surgery was an option 

was a 'difference of medical opinion,' insufficient by itself to raise a triable issue of 

deliberate indifference."53  Likewise, in Stevenson v. Pramstaller, the plaintiff 

alleged "that he has suffered from psychological symptoms, including fear, anger, 

anxiety, and emotional suffering, as well as an increased risk of injury due to the 

resulting lack of peripheral vision and depth perception" due to "the [d]efendants' 

failure to treat a hyper cataract in his left eye."54  There, Eastern District of 

Michigan Judge Denise Page Hood found that neither the subjective nor objective 

components of a deliberate-indifference claim were met because the "panel of 

physicians that form the MSAC reached a consensus, based on documentation 

accompanying the request for cataract surgery, that the surgery was not 

immediately necessary."55 

                                           
53 Samonte v. Bauman, 264 Fed. Appx. 634, 636 (9th Cir. 2008) (unpublished) (R. 
103, Exhibit T). 
54 Stevenson v. Pramstaller, et al., no. 07-cv-14040, 2009 U.S. Dist. LEXIS 25495 
at *2 (E.D. Mich. 2009) (attached as Exhibit D). 
55 Stevenson, 2009 U.S. Dist. LEXIS 25495 at *15-16. 
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In Williams v. Shelton, a prison medical committee delayed removing a 

prisoner's second-eye cataract for more than a year.56  The court dismissed an 

Eighth Amendment claim premised on the delay because there was no indication 

"that the delay caused any harm, much less substantial harm."57  "Cataracts, a 

natural result of aging, cause blurred vision but are not painful.  Early removal of a 

cataract does not create a better medical outcome and late removal does not create 

a worse medical outcome.  The decision for surgical removal is usually based on 

the cataract's effect on the activities of daily living."58 

In Leyser v. D'Amico, another Ninth Circuit Court of Appeals case, the court 

affirmed the dismissal of a cataract case.59  The reasoning was two-fold: (1) the 

prisoner failed to show that the utilization-review panel's denial of surgery led to 

further injury to his eye and (2) a difference of medical opinion between a 

utilization panel and the treating physician does not amount to deliberate 

indifference.60 

In Rylee v. Bureau of Prisons, the "Federal Bureau of Prison's 

Ophthalmology Guidelines require[d] both of an inmate's eyes to have a best-

                                           
56 Williams v. Shelton, 2008 U.S. Dist. LEXIS 54394 at *7-8 (E.D. Or. 2008) 
(attached as Exhibit E). 
57 Williams, 2008 U.S. Dist. LEXIS 54394 at *8. 
58 Williams, 2008 U.S. Dist. LEXIS 54394 at *7. 
59 Leyser v. D'Amico, 182 Fed. Appx. 697 (9th Cir. 2006) (unpublished) (R. 103, 
Exhibit P). 
60 Leyser, 182 Fed. Appx. at 697-98. 
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corrected visual acuity of less than 20/60 for at least six months, and [because] 

only the vision of [the] Plaintiff's right eye [met] this criterion," cataract surgery 

was denied.61  The prisoner's vision was 20/30 in his left eye; his right eye went 

from 20/80 to 20/400 to 20/CF.62  The prisoner also complained of "burning and 

excessive lacrimation in his left eye."63  The treating physician recommended 

surgery, but the prison clinical director denied the request because the plaintiff had 

20/30 vision in one eye.64  Prison medical staff said they would continue to 

monitor the prisoner's condition.65  The court granted summary judgment to the 

defendants because an Eighth Amendment violation could not be made out under 

these facts.66 

In Dupuis v. Caskey, the prisoner complained of a delay in cataract surgery 

from September 2007 until February 2009.67  The treating optometrist diagnosed 

the prisoner with "a Grade III left cataract," extensive astigmatism, anisometropia 

due to swelling from the cataract development, and aniseikonia.68  The treating 

                                           
61 Rylee v. Bureau of Prisons, 2009 U.S. Dist. LEXIS 24609 at *2 (D.S.C. 2009) 
(attached as Exhibit F). 
62 Rylee, 2009 U.S. Dist. LEXIS 24609 at *4-5. 
63 Rylee, 2009 U.S. Dist. LEXIS 24609 at *4. 
64 Rylee, 2009 U.S. Dist. LEXIS 24609 at *3, 4-5. 
65 Rylee, 2009 U.S. Dist. LEXIS 24609 at *11-12. 
66 Rylee, 2009 U.S. Dist. LEXIS 24609 at *14. 
67 Dupuis v. Caskey, 2009 U.S. Dist. LEXIS 89002 at *4 (S.D. Miss. 2009) 
(attached as Exhibit G). 
68 Dupuis, 2009 U.S. Dist. LEXIS 89002 at *7.  The court described the last two 
conditions listed as "a condition in which the two eyes have unequal refractive 
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physician recommended surgery, but the prison medical director disagreed.69  The 

court granted summary judgment to the defendants because a difference in medical 

opinion between the physician and medical director does not amount to deliberate 

indifference.70  In addition, although the inmate preferred earlier surgery and was 

disturbed by his worsening sight, such did not show that he suffered any 

substantial harm.71 

In our case, Cobbs was monitored closely through medical appointments for 

the entire relevant period of time.  Although his physicians requested cataract 

removal on his left eye, the case was considered by a group of physicians at the 

Michigan Department of Corrections (the Medical Services Advisory Committee), 

and they determined that there was no or minimal risk involved in putting off 

surgery until Cobbs met appropriate criteria.  Very literally, a group of doctors sat 

around a table and discussed Cobbs's case – this is the very definition of what is 

not deliberate indifference.  The committee merely disagreed with the referring 

                                                                                                                                        
power and may cause a difference in images coming from the two eyes" and "a 
binocular condition such that the image in one eye is perceived as different in size 
compared to the image in the other eye."  These are conditions that would 
presumably qualify as "great discrepancy in vision" in the instant case. 
69 Dupuis, 2009 U.S. Dist. LEXIS 89002 at *7-8. 
70 Dupuis, 2009 U.S. Dist. LEXIS 89002 at *12. 
71 Dupuis, 2009 U.S. Dist. LEXIS 89002 at *13-15 (citing Cash v. Sadeghi, 2009 
U.S. Dist. LEXIS 26306, 2009 WL 839132 (N.D. Cal. Mar. 30, 2009) (blurriness 
and double vision not found to be serious medical need resulting in further 
significant injury or unnecessary and wanton infliction of pain if untreated)) (other 
citations omitted). 
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physician's recommendation.  If such a committee was required to defer to outside 

physicians requesting services, then the very existence of the committee would be 

rendered meaningless. 

Dr. Pramstaller, as the Chief Medical Officer, chaired the Medical Services 

Advisory Committee.  Per policy, it was Pramstaller's vote and decision that 

ultimately counted.  In this case, there is no evidence that any doctor on the 

committee disagreed with the decisions made or had any contrary opinion.  Aside 

from chairing the committee, Pramstaller had no involvement in the care of Cobbs, 

and he never had personal contact with Cobbs. 

On June 22, 2004, the Medical Services Advisory Committee approved 

Cobbs's right-eye surgery.  On October 26, 2004, the committee non-approved the 

left-eye surgery.  At this time, the right-eye surgery had been successful, and 

Cobbs's right-eye vision had improved to 20/70 without correction.  There was no 

indication at this time that Cobbs met any criteria for providing second-eye 

cataract surgery.  He had good vision in one eye, permitting him to function 

normally in his daily activities.  Pramstaller and the Medical Services Advisory 

Committee were not presented with any evidence to the contrary. 

Pramstaller's next and final involvement came at the April 25, 2006, meeting 

of the Medical Services Advisory Committee.  On March 1, 2006, a doctor 

examined Cobbs and made a request for left-eye cataract surgery.  The requesting 
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document noted that Cobbs had 20/20 vision in his right eye.  Neither the 

requesting document nor the corresponding optometry note gave any indication 

that Cobbs met any criteria that would qualify him for a second-eye surgery.  The 

requesting document did, however, note "possible 2d glaucoma a risk factor."  

Based on the information provided to the committee, the surgery was not 

approved.  The requesting physician never gave any indication of why glaucoma 

was a risk factor – the plaintiff never developed glaucoma.  But knowing that 

glaucoma can be monitored by monitoring interocular pressure, Pramstaller 

instructed that the physicians "monitor closely for increase in interocular pressure 

and resubmit if pressure increases."  Pramstaller was not indifferent to Cobbs's care 

– he ordered that Cobbs be monitored to make sure that no condition would arise 

that would actually present a risk to Cobbs. 

Under the circumstances of this case, no clearly established law holds 

Pramstaller's actions to be unconstitutional.  There is no Sixth Circuit precedent 

directly on point, but the numerous other cases cited above all indicate that 

Pramstaller's actions were reasonable – it is common medical practice to set 

criteria for second-eye cataract surgery.  And the criteria followed in this case were 

such that Cobbs would be protected if there was any indication of risk to him.  And 

the three criteria relied upon were not an exhaustive list – Pramstaller testified that 
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each patient is considered on a case-by-case basis, based on the information 

presented to the committee. 

When Cobbs eventually presented with a great discrepancy in vision, i.e. 

double vision, and the Medical Services Advisory Committee was informed of that 

condition, the second-eye surgery was approved.  It was not the job of the Medical 

Services Advisory Committee to search for such a condition or to conduct an 

independent evaluation of Cobbs.  Rather, it was the duty of the referring 

physicians to present the pertinent information to the committee.  The information 

was presented on each occasion in the form of the surgery/referral requests and the 

accompanying medical note from the most recent visit. 

As to Pramstaller, the facts of this case do not even tend to show negligence, 

let alone deliberate indifference.  Pramstaller approved Cobbs's right-eye surgery, 

and Cobbs had excellent overall vision after that surgery.  Pramstaller relied on his 

own medical judgment and the medical judgment of the other Medical Services 

Advisory Committee members when they did not approve the October 2004 and 

April 2006 requests.  The plaintiff cannot show that Pramstaller was deliberately 

indifferent to any serious medical condition.  In fact, clearly established law 

protects prison doctors when they rely on their medical judgment to dictate  a 

prisoner's course of care.  Pramstaller acted reasonably and did not violate Cobbs's 

constitutional rights.  Because there is no clearly established law holding 
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Pramstaller's actions to be unconstitutional, Pramstaller is entitled to qualified 

immunity. 
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CONCLUSION 

Defendant-Appellant Pramstaller respectfully requests that this Court 

overrule the District Court's Order denying Pramstaller's motion for summary 

judgment based on qualified immunity. 

Respectfully submitted, 
 
Michael A. Cox 
Attorney General 
 
B. Eric Restuccia 
Solicitor General 
Co-Counsel of Record 
 
Clifton Schneider 
Assistant Attorney General 
Co-Counsel of Record 
Attorneys for Defendant-Appellant 
Pramstaller 
Corrections Division 
P.O. Box 30217 
Lansing, MI 48909 
(517) 335-7021 
SchneiderC1@michigan.gov 

Dated:  October 4, 2010 
Schneider/brief 2007025427B 
 

      Case: 10-2089     Document: 006110750182     Filed: 10/04/2010     Page: 47



 
 

42

ADDENDUM – DESIGNATION OF RECORD ON APPEAL 

Defendant-Appellant, per Sixth Circuit Rule 28(c), 30(b), hereby designates 

the following portions of the record on appeal: 

Description of Entry Date Record Entry No. 
Complaint 10/30/2007 R. 1 
Amended Complaint 06/10/2008 R. 38 
Motion for Summary Judgment by 
Hutchinson, Mathai, and CMS 12/01/2009 R. 103 

Motion for Summary Judgment by Clark, 
Naylor, Neighbors, Pandya, and 
Pramstaller 

12/01/2009 R.104 

Plaintiff's Response to motions for 
summary judgment (R. 103, R. 104) 12/23/2009 R. 106 

Report and Recommendation on motions 
for summary judgment (R. 103, R. 104) 03/25/2010 R. 115 

Objections to R&R (R. 115) by Clark, 
Naylor, Pandya, and Pramstaller 04/08/2010 R. 116 

Objections to R&R (R. 115) by Cobbs 04/08/2010 R. 117 
Objections to R&R (R. 115) by CMS, 
Hutchinson, and Mathai 04/12/2010 R. 119 

Response to Objections (R. 116) by Cobbs 04/21/2010 R. 123 
Response to R&R (R. 115) by Cobbs 04/21/2010 R. 124 
Supplemental Brief regarding R. 124 04/22/2010 R. 125 
Response to Cobbs's Objections (R. 117) 04/26/2010 R. 126 
Reply to Response (R. 126) by Cobbs 04/30/2010 R. 127 
Reply to R. 119 by CMS, Hutchinson, and 
Mathai 05/03/2010 R. 128 

Notice to Appear 06/10/2010 R. 130 
Supplemental Brief regarding R. 126 by 
Cobbs 06/17/2010 R. 131 
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Reply to Supplemental Brief by CMS, 
Hutchinson, and Mathai 06/28/2010 R. 132 

Minute Entry regarding hearing 07/12/2010  
Order Adopting in Part R&R (R. 115) 07/22/2010 R. 133 
Transcript of 07/12/2010 Hearing 07/29/2010 R. 134 
Notice of Appeal by Pramstaller 08/20/2010 R. 138 
Certificate of Service regarding Notice of 
Appeal 08/20/2010 R. 139 
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CERTIFICATE OF COMPLIANCE  

Certificate of Compliance with Type-Volume Limitation, 
Typeface Requirements, and Type Style Requirements 

 
1. This brief complies with the type-volume limitation of Fed. R. App. P. 

32(a)(7)(B) because this brief contains no more that 14,000 words, excluding the 

parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).  There are a total of 

7,325 words.   

2.  This brief complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because this 

brief has been prepared in a proportionally spaced typeface using Word 2003 in 14 

point Times New Roman. 

s/ Clifton Schneider   
Assistant Attorney General 
Co-Counsel of Record 
Attorneys for Defendant-Appellant  
Corrections Division 
P.O. Box 30217 
Lansing, MI 48909 
(517) 335-7021 
SchneiderC1@michigan.gov 
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PROOF OF SERVICE 

I certify that on October 4, 2010, the foregoing document was served on all 

parties or their counsel of record through the CM/ECF system. 

s/ Clifton Schneider   
Assistant Attorney General 
Co-Counsel of Record 
Attorneys for Defendant-Appellant  
Corrections Division 
P.O. Box 30217 
Lansing, MI 48909 
(517) 335-7021 
SchneiderC1@michigan.gov 
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In the 
UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 
 

Dallas Cobbs (State Prisoner no. 164276), 
 

 Plaintiff-Appellee, 
 

v. 
 

George Pramstaller, 
 

 Defendant-Appellant, 
 

and 
 

Craig Hutchinson, Marcella Clark, Gregory Naylor, Bency Mathai, Haresh Pandya, 
and Correctional Medical Services, Inc., 
 

 Defendants. 
 

Appeal from the United States District Court 
Eastern District of Michigan at Detroit 

Honorable Anna Diggs Taylor 
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