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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

The United States of America, 
Plaintiff, 

v. 
The State of Arizona; and Janice K. Brewer, 
Governor of the State of Arizona, in her 
Official Capacity, 

Defendants. 

No.  2:10-cv-01413-SRB 

THE STATE OF ARIZONA AND 
GOVERNOR JANICE K. 
BREWER’S ANSWER AND 
COUNTERCLAIMS 

 
The State of Arizona; and Janice K. Brewer, 
Governor of the State of Arizona, in her 
Official Capacity, 
  Counterclaimants, 
v. 
 
The United States of America; the United 
States Department of Homeland Security; 
Janet Napolitano, Secretary of the United 
States Department of Homeland Security, in 
her official capacity; the United States 
Department of Justice; and Eric H. Holder, 
Jr., Attorney General for the United States 
Department of Justice, in his official capacity, 
  Counterdefenda nts. 
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Defendants, the State of Arizona (“Ariz ona”) and G overnor Janice K. Br ewer 

(“Brewer”), collectively referred to in the Answer as Defenda nts respond and ans wer 

Plaintiff’s Complaint as follows:   

INTRODUCTION 

1. Defendants admit that the United States of America has sought to enjoin the 

enforcement of SB 1070, but defendants deny that SB 1070 is preempted by federal law or 

violates the Supremacy Clause of the United States Constitution (“Constitution”).  

2. The allegations contained in para graph 2 are legal conclus ions and 

conjecture about the interpreta tion of the Constitution and nu merous immigration laws.  

The documents speak for them selves and the characterizations of the Constitution and 

immigration laws are specifically denied.   

3. Defendants admit that the State of  Arizona enacted SB 1070.  The 

remaining allegations contained in paragraph 3 contain conclusions about the intent of SB 

1070.  Answering further, SB 1070 is a document that speaks for itself and any 

characterizations of SB 1070 are denied. 

4. Defendants deny the allegations cont ained in paragraph 4.  Answeri ng 

further, plaintiff’s statements in paragraph 4 are conclusions and conjecture about the 

goals and implications of SB 1070.  SB 1070 speaks for itself and any characterizations of 

SB 1070 are denied. 

5. Defendants deny that SB 1070 violat es the Supremacy Clause of the 

Constitution.  The remaining portions of paragraph 5 cont ain characterizations and 

interpretations of the Constitution, numerous immigration laws, and the purported view of 

the United States, all of which are denied. 

JURISDICTION AND VENUE 

6. Defendants admit that this actio n arises under the Constitution and the  

Immigration and Nationality Act,  (“INA”), 8 U.S.C. § 1101, et. seq., but deny that it is 
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limited to the specified Articles of the Cons titution.  Defendants admit that this Court has 

jurisdiction over this matter pur suant to 28 U.S.C. §§ 1331 and 1345 and the plaintiff 

seeks remedies under 28 U.S.C. §§ 1651, 2201, and 2202.   

7. Defendants admit that venue is proper.   

PARTIES 

8. Defendants admit that the United States  of America is the plaintiff, and 

admits that it has brought this  claim on be half of the U nited States D epartment of 

Homeland Security (“DHS”), the Department of Justice (“DOJ”), and the D epartment of 

State.   

9. Defendants admit that DHS is an executiv e department of the United States.  

To the extent that paragraph 9 attempts to summarize portions of the INA, the INA speaks 

for itself and any characterizations of such laws are denied. 

10. Defendants admit that the DOJ is an  executive departm ent of the Unite d 

States and that the At torney General shares certain immigration-related responsi bilities 

with the Secretary of Homeland Security.  To the extent that  paragraph 10 attempts to 

summarize portions of the INA, the INA s peaks for itself and any characterizations of 

such laws are denied. 

11. Defendants admit that the Department of State is an executive department of 

the United States and that the Department of State has responsibility for administering 

some aspects of immigration laws.   

12. Defendants admit the allegations contained in paragraph 12. 

13. Defendants admit the allegations contained in paragraph 13. 

STATEMENT OF THE CLAIM 

Federal Authority And Law Governing Immigration And Status of Aliens 

14. Defendants admit that the allegations contained in paragraph 14 contain a  

quote from a small portion of Article VI, Clause 2 of the Constitution.  The Constitution is 
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a document that speaks for itself and any characterizations of the Constitution are denied. 

15. Defendants admit that the allegations contained in paragraph 15 contain two 

quotes from a small portion of Article I, Section 8 of the Constitution.  The Constitution 

speaks for itself and any characterizations of  the Constitution are de nied.  The remaining 

allegations are characterizations of the fede ral government’s “broad” discretion and suc h 

characterizations are denied. 

16. Defendants admit that the allegations contained in paragraph 16 contain a  

quote from a small portion of Article II, Section 3 of the Constitution.  Defendants further 

admit that foreign affairs are a part of the President’s duties.  To the extent paragraph 16 

attempts to characterize the President’s duties, such characterizations are denied.   

17. Defendants admit the allegation contained in paragraph 17 that Congress has 

exercised its authority to make laws governing immigration and the status of aliens within 

the United States by enacting various pr ovisions of the INA a nd other laws regulating 

immigration.  To the extent that paragraph 17 attempts to summarize portions of the INA, 

the INA speaks for itself and any characterizations of the INA are denied.   

18. Defendants admit the allegations contained in paragraph 18 that the INA at 

times vests discretion with respect to speci fic provisions of im migration laws.  Upon 

information and belief, the federal governm ent has from time to time set enforcement 

priorities for the arrest, detention, prosecuti on, and removal of a liens.  Defendants are 

without sufficient informati on and knowledge t o either adm it or de ny the specific 

enforcement priorities of the federal government.   

19. Defendants admit the allegations contai ned in paragraph 19 that  Congress 

has taken into account competing interests an d agree that “effective enforcement of the 

provisions against illegal migration and unlawf ul presence is a highly  important interest” 

and it is not the singular goal  of the federal immigration laws.  To the extent that 

paragraph 19 attem pts to sum marize portions of t he nation’s im migration laws, the  
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immigration laws and the cases interpreti ng the laws speak for themselves and any 

characterizations of such laws and cases are denied.   

20. Defendants admit the allegations co ntained in par agraph 20 of the  

Complaint that DHS, DOJ and th e Department of State all have powers and obligati ons 

with respect to aspects of the immigration laws.  To the extent that paragraph 20 attempts 

to summarize portions of the nation’s im migration laws, the immigration laws speak for 

themselves and any characterizations of such laws are denied.   

21. Defendants admit the nation’s im migration laws at times vest d iscretion 

with respect to specific provisions of immi gration laws.  Paragraph 21 attempts to  

summarize portions of the nation’s im migration laws.  The im migration laws speak for 

themselves and the defendants deny any characterizations of such laws.   

22. Defendants admit the immigration laws at times vest discretion with respect 

to specific provisions  of imm igration laws and that DOJ and DHS exercise discretio n 

from time to time in enforcing the laws.  Para graph 22 attempts to summarize portions of 

the nation’s immigration laws.  The immigr ation laws speak for themselves and the 

defendants deny any characterizations of such laws.   

23. Defendants admit that “unlawful entry in to the United States  is a criminal 

offense” under 8 U.S.C. § 1 325.  Defendants further adm it that Congress authorized,  

without a warrant, “federal immigration officers to patrol the United States border, as well 

as search vehicles and lands near the border, to prevent aliens from unlawfully entering 

the United States.”  The remaining allegations contained in paragraph 23 of the Complaint 

are incomplete summaries of portions of the nation’s immigration laws.  The immigration 

laws speak for themselves and the defendants deny that such summaries are complete, and 

further deny the characterizations of such laws.   

24. Paragraph 24 of the Complaint atte mpts to summarize portions of the 

nation’s immigration laws related to an alie n registration system.  The im migration laws 
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speak for t hemselves and t he defendants deny that such summaries are co mplete, and 

further deny any characterizations of such laws.   

25. Paragraph 25 of the Complaint atte mpts to summarize portions of the 

nation’s immigration laws related to an alie n registration system.  The im migration laws 

speak for t hemselves and t he defendants deny that such summaries are co mplete, and 

further deny any characterizations of such laws.   

26. Paragraph 26 of the Complaint atte mpts to summarize portions of the 

nation’s immigration laws related to an alie n registration system.  The im migration laws 

speak for t hemselves and t he defendants deny that such summaries are co mplete, and 

further deny any characterizations of such laws.        

27. Defendants admit that paragraph 27 of the Complaint quotes small portions 

of 8 U.S.C. § 1324.  8 U. S.C. § 1324 speaks for itself and any characterizations of the 

statute are denied.  

28. Defendants admit that paragraph 28 of the Complaint quotes small portions 

of 8 U.S.C. § 1324.  8 U. S.C. § 1324 speaks for itself and any characterizations of the 

statute are denied.   

29. Defendants admit that paragraph 29 of the Complaint quotes small portions 

of 8 U.S.C. § 1324.  8 U. S.C. § 1324 speaks for itself and any characterizations of the 

statute are denied.   

30. Defendants admit that under specif ic portions of t he INA and ot her 

immigration laws, DHS is charged with admi nistering and e nforcing the l aws and t hat 

DHS includes, among others, U.S. Im migration and Customs Enforcement (“ICE”), U.S. 

Customs and Border Protection (“CBP”), and U.S. Cit izenship and Immigration Services 

(“USCIS”).  Defendants affirm atively allege that DHS and its components have failed to 

enforce the nation’s immigratio n laws.  De fendants further admit that C ongress has 

acknowledged numerous ways that the st ates may assist in the enforcement of the 
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immigration laws.  Paragraph 30 of the C omplaint attempts to summarize portions of the 

nation’s immigration laws.  The im migration laws speak for themselves and the 

defendants deny that such summaries are complete, and further deny any characterizations 

of such laws.  

31. Defendants admit the allegations co ntained in par agraph 31 of the  

Complaint that DHS has some programs where DHS works cooperatively with states and 

localities.  Defendants admit th at LEAR and LESC are two such programs.  Defendants  

admit that state and local authorities freque ntly work with DHS for determinations 

regarding immigration status and other immigration matters.  The remaining allegations in 

paragraph 31 attempt to summarize portions of DHS programs that involve state and local 

agencies and officers, but defendants deny that such summaries are complete.    

32. Plaintiff’s statements in paragraph 32 of the Complaint are legal conclusions 

and, therefore, denied. 

Arizona’s SB 1070 

33. Defendants admit Governor Brewer signed SB 1070 into law on April 23, 

2010.  Defendants admit that paragraph 33 of the Complaint includes quotes of portions of 

SB 1070 and paragraph 33 attempts to summarize portions of SB 1070.  SB 1070 s peaks 

for itself.  Defendants further deny any characterizations of SB 1070 containe d in 

paragraph 33. 

34. Defendants admit that Governor  Brewer issued Arizona State Executive 

Order 2010-09 (April 23, 2010) an d that paragraph 34 of the Complaint includes quotes 

from a small portion of Executive Order 2010-0 9.  Executive Order 2010-09 speaks for 

itself. 

35. Defendants admit that Arizona passe d HB 2162, which amended SB 1070 

and that Governor Brewer made a statement after HB 2162 was signe d.  The remaining 

portions of paragraph 35 of the  Complaint include a quote from  a small portion of  
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Governor Brewer’s statement.  Defendants affi rmatively assert that HB 2162, SB 1070 as 

amended, and Governor Brewer’s statement speak for themselves. 

36. Defendants deny t he allegations c ontained in para graph 36 of the  

Complaint.  Defendants affirmatively allege that no response is necessary to the extent the 

allegations are intended to challenge Sec tion 1 of S B 1070 be cause the Court granted 

defendants’ Motion to Dismiss with respect to Section 1.   

37. Defendants deny t he allegations c ontained in para graph 37 of the  

Complaint.  To t he extent t hat paragraph 37  attempts to summarize  SB 1070, SB 1070 

speaks for itself.  Defenda nts deny that the summaries contained in paragra ph 37 are 

accurate and complete.  Defendants further deny any characterizations of SB 1070.  

Defendants affirmatively allege that no response is necessary to the extent the allegations 

are intended to challenge Section 1 of S B 1070 because the Court granted defenda nts’ 

Motion to Dismiss with respect to Section 1. 

38. Defendants deny t he allegations c ontained in para graph 38 of the  

Complaint.  To the extent that paragraph 38 attem pts to summarize SB 1070 and its 

influence on foreign relations, trade, national security, etc., SB 1070 speaks for itself as 

does the article cited in paragra ph 38.  Defe ndants deny that the sum maries contained in 

paragraph 38 are accurate and complete, and f urther deny an y characterizations of SB 

1070.  Defenda nts affirmatively allege that no response is necessary to the extent the 

allegations are intended to challenge Sec tion 1 of S B 1070 be cause the Court granted 

defendants’ Motion to Dismiss with respect to Section 1. 

39. Defendants are without sufficient inform ation and knowledge to admit or 

deny whether other s tates are “contem plating” similar legislation.  Defenda nts deny al l 

remaining allegations contained in paragraph 39 of the Complaint. 

Section 2 of SB 1070 

40. Defendants admit that paragraph 40 of  the Complaint includes quotes of 
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small portions of Section 2 of  SB 1070 and paragraph 40 attempts to summarize portions 

of Section 2 of S B 1070.  SB 1070 spea ks for itself and the de fendants deny that the 

summaries contained in paragr aph 40 ar e complete.  Defendants further deny any 

characterizations of SB 1070. 

41. Defendants admit that paragraph 41 of  the Complaint includes quotes of 

small portions of Sec tion 2 of  SB 1070 a nd paragraph 41 attempts to summarize and 

characterize Section 2 of SB 1070.  SB 1070 speaks for itself and the defendants deny that 

the summaries contained i n paragraph 41 ar e complete.  Defendants further deny any 

characterizations of SB 1070 and the tr uth of any such characterizations.  All remaining 

allegations contained in paragraph 41 are denied. 

42. Defendants deny t he allegations c ontained in para graph 42 of the  

Complaint. 

43. Defendants deny t he allegations c ontained in para graph 43 of the  

Complaint.  To the extent that paragraph 43 attem pts to characterize, summarize, and 

quote from small portions of SB  1070, SB 1070  speaks for itself.  Defendants deny that 

the summaries in paragraph 43 are accurate and complete.  Defendants furt her deny any 

characterizations of SB 1070. 

44. Defendants deny t he allegations c ontained in para graph 44 of the  

Complaint.  Defendants affirm atively allege that inquiries of imm igration status under  

section 2 of SB 1070 are specifically permi tted by 8 U.S.C. § 1373 (a) and 8 U.S.C. §  

1644. 

45. Defendants deny t he allegations c ontained in para graph 45 of the  

Complaint. 

Section 3 of SB 1070 

46. Defendants admit that paragraph 46 of  the Complaint includes quotes of 

small portions of Section 3 of  SB 1070 and paragraph 46 attempts to summarize portions 
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of Section 3 of SB 1070.  SB 1070 speaks for itself.  Defendants deny that the summaries 

in paragraph 46 are com plete.  Defendants further deny any characterizations of SB 1070 

contained in paragraph 46. 

47. Defendants deny t he allegations c ontained in para graph 47 of the  

Complaint. 

48. Defendants deny t he allegations c ontained in para graph 48 of the  

Complaint.  To the extent that paragraph 48 attempts to  characterize or summarize 

portions of SB 1070, SB 1070 s peaks for its elf.  Defenda nts deny that the  summaries 

contained in paragraph 48 are accurate a nd complete.  Defendants further deny any  

characterizations of SB 1070. 

49. Defendants deny the allegations contained in paragraph 49 of the Complaint 

to the extent that such para graph attempts to characterize SB 1070.  SB 1070 s peaks for 

itself.  The defendants deny the characterizations of SB 1070. 

Section 4 of SB 1070/A.R.S. § 13-2319 

50. Defendants admit that paragraph 50 of  the Complaint includes quotes of 

small portions of A.R .S. § 13 -2319.  Paragraph 50 attem pts to summarize portions of 

Section 3 of SB 1070.   SB 1070 speaks fo r itself.  Defenda nts deny that the summaries 

contained in paragraph 50 are com plete, and further deny any c haracterizations of SB 

1070. 

51. Defendants deny t he allegations c ontained in para graph 51 of the  

Complaint.  To the extent that paragraph 51 attem pts to summarize and characterize 

A.R.S. § 13-2319 a nd 8 U. S.C. § 1324 and im migration law, these statutes and laws 

speaks for themselves and the defendants deny the characterizations of these laws. 

Section 5 of SB 1070 

52. Defendants admit the allegations co ntained in par agraph 52 of the  

Complaint.  Defendants affirmatively allege that no response is necessary to the extent the 
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allegations are intended to challenge Secti on 5 of S B 1070 t hat creates A.R.S. §§ 13-

2928(A) and (B) bec ause the Court gra nted defendants’ Motion to Dismiss based on 

plaintiff’s failure to state a claim with respect to portions of Section 5. 

53. Defendants admit that paragraph 53 of  the Complaint includes quotes of 

small portions of A.R .S. § 13 -2319.  Paragraph 53 attem pts to summarize portions of 

A.R.S. § 13-2319, but A.R.S.  § 13- 2319 speaks for i tself.  Defenda nts deny that the 

summaries contained in paragr aph 53 ar e complete.  Defendants further deny any 

characterizations of A.R.S. § 13-2319. 

54. Defendants deny t he allegations c ontained in para graph 54 of the  

Complaint. 

55. Defendants deny t he allegations c ontained in para graph 55 of the  

Complaint.  To the extent that Paragraph 55 attem pts to summarize and characterize 

A.R.S. § 13-2929 and 8 U.S.C. § 1324 and immigration law, these statutes and law speaks 

for themselves.  Defendants deny the charact erizations of the se laws.  Defenda nts 

affirmatively allege that no response is necessary to the extent the allegations are intended 

to challenge Section 5 of SB  1070 based on preemption by federal immigration law for 

purposes of a facial challenge  or based on the dormant Commerce Clause because the 

Court granted defendants’ Motion to Dismiss on these grounds. 

56. Defendants deny t he allegations c ontained in para graph 56 of the  

Complaint.  Defendants affirmatively allege that no response is necessary to the extent the 

allegations are intended to challenge Secti on 5 of S B 1070 t hat creates A.R.S. §§ 13-

2928(A) and (B) bec ause the Court gra nted defendants’ Motion to Dismiss based on 

plaintiff’s failure to state a claim with respect to portions of Section 5. 

Section 6 of SB 1070 

57. Defendants admit that paragraph 57 of  the Complaint includes quotes of 

small portions of A.R .S. § 13 -3883.  Paragraph 57 attem pts to summarize portions of 
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Section 6 of S B 1070, but A. R.S. § 13- 3883 and SB 10 70 speak for themselves.  

Defendants deny that such sum maries are complete, and further deny any 

characterizations of A.R.S. § 13-3883 and SB 1070. 

58. Defendants deny t he allegations c ontained in para graph 58 of the  

Complaint.  To the extent that paragraph 58 attem pts to summarize and characterize 

A.R.S. § 13-3883 and SB 1070, these statutes and laws speak for themselves.  Defendants 

deny the characterizations of these laws. 

59. Defendants deny t he allegations c ontained in para graph 59 of the  

Complaint.  To the extent that paragraph 59 attem pts to summarize and characterize 

A.R.S. § 13-3883 and SB 1070, these statutes and laws speak for themselves.  Defendants 

deny the characterizations of these laws and the truth of any such characterizations. 

60. Defendants deny t he allegations c ontained in para graph 60 of the  

Complaint. 

First Cause of Action – Violation Of The Supremacy Clause 

61. Defendants incorporate the responses from paragraphs 1 through 60. 

62. Defendants deny t he allegations c ontained in para graph 62 of the  

Complaint.  Defendants affirmatively allege that no response is necessary to the extent the 

allegations are intended to challenge Section 1 and subsections 2(A), (C) through (G), (I), 

(J), (K), and (L) of SB 1070 be cause the Court gra nted defendants’ Motion to Dismiss 

finding the Complaint failed to  state a claim and the absenc e of facts sufficient to find 

Section 2(H) is preempted on its face. 

63. Defendants deny t he allegations c ontained in para graph 63 of the  

Complaint.  Defendants affirmatively allege that no response is necessary to the extent the 

allegations are intended to challenge Section 1 and subsections 2(A), (C) through (G), (I), 

(J), (K), and (L) of SB 1070 be cause the Court gra nted defendants’ Motion to Dismiss 

finding the Complaint failed to  state a claim and the absenc e of facts sufficient to find 
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Section 2(H) is preempted on its face. 

Second Cause of Action – Violation Of The Supremacy Clause 

64. Defendants incorporate the responses from paragraphs 1 through 63. 

65. Defendants deny t he allegations c ontained in para graph 65 of the  

Complaint.  Defendants affirmatively allege that no response is necessary to the extent the 

allegations are intended to challenge Section 1 and subsections 2(A), (C) through (G), (I), 

(J), (K), and (L) of SB 1070 be cause the Court gra nted defendants’ Motion to Dismiss 

finding the Complaint failed to  state a claim and the absenc e of facts sufficient to find 

Section 2(H) is preempted on its face. 

Third Cause of Action – Violation Of The Commerce Clause 

66. Defendants incorporate the responses from paragraphs 1 through 65. 

67. Defendants deny t he allegations c ontained in para graph 67 of the  

Complaint.  Defendants affirmat ively allege that no response  is necessary to the extent 

that the allegations are intended to challenge Section 5 of SB 1070 based on the restriction 

of interstate m ovement of aliens or th e Commerce Clause because the Court gra nted 

defendants’ Motion to Dismiss on those grounds. 

68. Defendants deny t he allegations c ontained in para graph 68 of the  

Complaint.  Defendants affirmat ively allege that no response  is necessary to the extent 

that the allegations are intended to challenge Section 5 of SB 1070 based on the restriction 

of interstate m ovement of aliens or th e Commerce Clause because the Court granted 

defendants’ Motion to Dismiss on those grounds. 

GENERAL DENIAL 

69. Defendants deny all allegations not specifically admitted.   

70. Defendants deny all legal conclusions and any allegations based on hearsay. 

AFFIRMATIVE DEFENSES 

1. Plaintiff’s Complaint fails to state a claim upon which relief can be granted.  
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The Court dismissed the following claims or those portions of the Complaint based on the 

following:  Section 1,  Subsections 2(A), (C) through (G), (H), (I), (J), (K), and (L) , 

portions of Section 5 of SB 1 070 that created A.R.S. § 13- 2928(A) and (B), and portions 

of Section 5 of SB 1070 that created A.R.S. § 13-2929. 

2. Defendants complied with all  relevant federal, state and local laws, 

including the Arizona Constitution and the Constitution. 

3. Defendants have a right to protect their citizens. 

4. Arizona has a right to self defense un der the Constitution, particularly when 

the federal government fails to protect it. 

5. Plaintiff lacks both Article III and prudential standing to bring this Action. 

6. Plaintiff has failed to name DHS, DOJ, and the State Department as the real 

parties-in-interest. 

7. Any alleged foreign policy im plications were caused by indivi duals other 

than defendants, including the plaintiff and its agencies and officials.  

8. Pursuant to the Constitution, the plain tiff should have brought this matter in 

the United States Supreme Court as it has original jurisdic tion of lawsuits between the 

United States and an individual state under the Constitution. 

9. Plaintiff has unclean hands to the extent it has failed to enforce the 

immigration laws and otherwise fulfill its du ties as required by law and the Constitution 

and the executive branch of the federal gover nment has failed to enforce the decisions  

Congress made when it enacted the immigration laws. 

10. Defendants acted within their discre tion under t he State’s broad police 

power under the 10th Amendment of the Constitution. 

11. Defendants will be irreparably harmed if plaintiff obtains the relief sought in 

this matter. 

12. Plaintiff’s facial challenge to the constitutionality of SB 1070 is barred to  
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the extent that it relies on hypothetical or speculative circumstances. 

13. SB 1070 is not preempted by federal law or the Constitution.  SB 1070 does 

not conflict with federal law, does not consti tute an improper regulation of im migration, 

and Congress has not fully occupied the field. 

14. SB 1070 does not violate the Comme rce Clause of the Constitution or 

discriminate or burden interstate commerce.   

15. The allocation of power contained in the Commerce Clause does not  

authorize Congress to regulate state governments’ regulation of interstate commerce.  

16. Defendants do not  know if additional affirmative defenses m ay prove to 

have some application and, therefore, incor porate by reference the additi onal defenses 

contained within Rule 8(c) of the Fed. R. Civ. P.  

WHEREFORE, having fully answered, defendants request that the Court: 

A. Dismiss plaintiff’s complaint with prejudice and th at plaintiff take nothing 

thereby; 

B. Award defendants their costs and r easonable attorney fees, an d other 

expenses pursuant to any applicable statutes; 

C. Award any such other and further relief as the Court deems appropriate. 
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COUNTERCLAIMS 

For their Counterclaims, Defendants/Count erclaimants the State of Arizona and 

Governor Janice K. B rewer (collectively the “S tate of Arizona” or “Arizona”) allege as 

follows: 

SUMMARY 

1. The federal government is not co mplying with its  constitutional and 

statutory duty to protect Arizona and its  citizens from the over whelming problems 

associated with the invasion  of illegal aliens into Ariz ona.  Arizona brings these 

counterclaims to address the “rampant illega l immigration, escala ting drug and human 

trafficking crimes, and serious  public safety concerns” noted by m any, including t his 

Court.  See Order at 1, July 28, 2010, ECF No. 87. 

2. The federal gover nment has fai led to achieve and maintain “operational 

control” of the United States-Mexico border and the Arizona-Mexico border in particular.  

The impact to Arizona is acute and unique.  Based on current estimates from the federal 

government, over 40% of all illegal border crossings nationwide are through Arizona.        

3. The federal government is not enforcin g the imm igration laws w ithin the 

United States.  The current policy of t he Executive Branch of the U nited States 

government is to take no action regarding the vast majority of aliens w ho are unlawfully 

present in the country. 

4. Upon information and belief, the Execu tive Branch is curre ntly working to 

pursue its ow n agenda, irrespective of Cong ress’ intent, and attempting to achieve 

“meaningful immigration reform absent legislative action.” 

5. The federal gover nment’s practice of non-enforcement of t he immigration 

laws has caused the union representing 7,000 employees of the Immigration and Customs 

Enforcement (“ICE”) to issue a una nimous vote of “no confidence” in the leadership of 

ICE because ICE leadership has “abandoned the Agency’s co re mission of enforcing 
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United States Immigration Laws and providing for public safety.”    

6. The federal government refuses to re imburse Arizona for the staggerin g 

economic, social, and institutional costs and damages associated with illegal immigration 

in Arizona.  To cite a single example, ille gal aliens now occupy mo re than 14% of the 

State’s prison population.  These costs a dversely affect the already e xtreme budget 

problems for Arizona , and t he public heal th, safety, and welfare of Arizona and its 

citizens. 

7. The federal government has effectivel y conceded its inability to pr otect 

Arizona and its citizens from criminal activ ities associated with illegal aliens.  For 

example, within the last year, the federal gove rnment placed warning signs in the desert 

80 miles north of the bor der and only 30 miles south of Phoe nix warning people to stay 

away from the area and to call 911 ( i.e., Arizona’s state and local law enforcement) if 

there were encounters with illegal aliens engaged in criminal activity in the area.   

8. Arizona has taken all reasonable steps to obtain assistance from the federal 

government in addressing the harm that ille gal immigration is ca using to the health, 

safety, and welfare of Arizona’s citizens.  Former Arizona Governor Napolitano (now the 

Secretary of the Department of Homeland Security) previously declared a state o f 

emergency, both for mer Governor Napolitano and Governor Brewer  have repeatedly 

requested the federal government’s assist ance, and Arizona has specific ally sought 

reimbursement from the federal government for over one billion dollars in unreimbursed 

costs of incarcerating illegal criminal aliens in Arizona prisons.   

9. Arizona’s efforts to persuade the federal government to take effective action 

to protect Arizona have be en unsuccessful.  The problems associated with illegal 

immigration persist in Arizona, and they continue to gr ow at an exponential and 

disproportionate pace in comparison to other states.       

10. The federal government has taken the position that if the current  
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administration decides that nothi ng shall ha ppen with respect to en forcement of certain  

statutes that Congress has enacted pertaining to illegal aliens or illegal immigration, state 

or local law enforcement offi cials are essentially powerle ss to do anyt hing other tha n 

accept the consequences.     

11. The Executive Branch is improperly attempting to assume control over the 

power that Article I, Section 8 grants exclus ively to the Legislative Branch to set a 

uniform rule of natura lization.  The current Executive Branch is a ttempting to establish 

unilaterally what the immigration laws are or what they should be.   

12. The Executive Branch’s practices are contrary to the Constitution and the 

laws that the Legislative Branch has establishe d.  The Executive Bran ch’s position is that 

compliance with its own recently announced priorities takes precedence over compliance 

with congressional mandates.  Judicial review  must be available to safeguard citizens 

from this abuse of unconstrained government power. 

13. Via these Counterclaims, the State of Arizona seeks relief from the Judicial 

Branch to clarify the significant constitutional and statutory issues involved.  In particular, 

Arizona seeks declaratory judgments that  clarify the cons titutional and statutory 

obligations of the Executive and Le gislative Branches of the federal governm ent with 

respect to immigration and illegal aliens, and the rights of the vari ous parties (including 

Arizona) with significant issues at stake.   

14. Arizona further seeks mandamus and injunctive relief to compel the federal 

government and its responsible officers to ta ke the necessary and appr opriate actions to 

satisfy their constitutional and statutory obligations.    

15. Arizona and ot her states have previously asserted ot her claims 

addressing immigration-related issues in prior lawsuits, including Arizona v. United 

States, 104 F.3d 1095 (9th Cir. 19 97).  However, Arizona finds itself in a very different 

procedural posture and substantive position.  For example,  in the last twenty years, the 
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disproportionate impact of illegal immigratio n to Arizona has increased substantially.  

Further, unlike the prior claimants, the federal government is suing Arizona for attempting 

to take action to protect its citizens from the p ublic safety concerns arising out of rampant 

illegal immigration and has acted to enjoin Ar izona from providing the type of assistance 

in the enforcement of federal immigration la ws that the Legislative Branch expressly 

invited and encouraged states to provide.   

16. President Obama summarized the state of  affairs regardi ng immigration:   

“the system is broken . . . [and] everyone knows it.”  Rather than working with Arizona to 

address these issues, however, the federal go vernment initiated this  lawsuit to prevent 

Arizona from taking action to protect the  State from significant and dis proportionate 

public health, safety, and welfare problem s caused by the “broken system.”  With the 

Executive Branch refusing to enforce the law, the Judici al Branch must step in to resolve 

the rights, roles, and obligations in this “system.”   

JURISDICTION AND VENUE 

17. This Court has jurisdiction pursuant to 28 U.S.C. § 1331 because the matters 

in controversy in these Coun terclaims arise under the Cons titution of the United States 

and laws of the United States.  This C ourt also has jurisdiction of this matter under 28 

U.S.C. § 1345 because the United States is the plaintiff, and pursuant to 28 U.S.C. § 1346 

because the United States and its agencies and officers are Counterdefendants.   

18. This Court also has jurisdiction purs uant to the Administrative Procedures 

Act (“APA”), 5 U.S. C. §§ 701- 706, because Counterclaimants are seeking to compel 

agency action unlawfully  withheld or unr easonably delayed, and to challenge age ncy 

actions and inactions as being ar bitrary, capricious, an abuse of disc retion, contrary to 

federal law, contrary to a constitutional oblig ation, in excess of statutory authority, 

without observance of procedures required by law, and unwarranted by the facts.  

19. Finally, this Court has  jurisdiction because Counterclaimants are seeking a 
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remedy in the nature of m andamus to compel officers to complete a duty pursuant to 28 

U.S.C. §§ 1361, 1651.  

20. Venue lies in the Dis trict of Arizona pursuant to 28 U. S.C. §§ 1391 and 

1402 because the underlying lawsuit is already in the District of Arizona and a substantial 

portion of the eve nts or om issions giving rise to the claims alle ged arose within the 

jurisdiction of United States District Court for the District of Arizona.  

PARTIES 

21. Counterclaimant State of Arizona is a sovereign state of the United States.    

22. Counterclaimant Janice K. Brewer is the Governor of the State of Arizona  

(“Governor Brewer”).  In that capacity, Gove rnor Brewer is ve sted with t he supreme 

executive power of Ar izona and is responsible for the faithful exe cution of all laws, for 

the protection of the health a nd safety of Arizona’s citizens, and for developing a unified 

and comprehensive s tate budget generally reflecting spending priorities and policy 

preferences for Arizona.  Governor Brewer sues in her official capacity. 

23. Counterdefendant United States of America is a sovereign governm ent of 

those limited enumerated powers specified in  the Constitution of the United States. All 

references in these Counterclaims to the “United States” refer to Counterdefendant United 

States in its sovereign capacity. 

24. Counterdefendant Department of Homeland Security (“DHS”) is an 

executive department of the United States.  DHS is responsible for the administration and 

enforcement of the federal immigration laws , as well as obtai ning operational control of 

the United States border.  Relevant component s of DHS include, but are not limited to,  

ICE and the United States Custom and Bord er Protection (“CBP”).  ICE is the DHS 

agency responsible fo r interior enforcement of the federal immigration laws.  IC E’s 

mandate includes, am ong other things, “identifying criminal aliens for removal” and 

“detaining illegal immigrants and ensuring their departure (or removal) from the United 
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States.”  DHS also assists in the administra tion of the States Criminal Alien Assistance 

Program (“SCAAP”). 

25. Counterdefendant Janet Napolitano (the “Secretary” ) is the Secretary of 

DHS.  Napolitano also serv ed as governor of Arizon a from 2003 un til 2009.  The 

Secretary is responsi ble for t he administration and enforcem ent of laws relating to 

immigration and, pursuant t o 8 U.S.C. § 1103(a), has  the “duty to control and guard t he 

boundaries and borders of th e United States against the ille gal entry of aliens.”  The 

Secretary also has specific statutory obliga tions under the nation’s immigration laws, 

including mandates under the Secure Fence Act of 2006 a nd the Appropriations Act of  

2008.  The Secretary is being jo ined as an additional party pu rsuant to Fed. R. Civ. P. 

13(h). 

26. Counterdefendant United States Depa rtment of Justice (“DOJ”) is an 

executive department of the United States government.  The DOJ is responsible for certain 

immigration-related responsibilities that it shares with DHS.  In addition, the Bureau of 

Justice Assistance (“BJA”), a com ponent of the Office of Justice Program s for the DOJ , 

administers SCAAP in conjunction with DHS. 

27. Counterdefendant Eric J. Holder, Jr. is the Attorney Ge neral of the United 

States (the “Attorney General”) and, as the head of the DOJ, shares certain immigration-

related responsibilities with th e Secretary, including numer ous enforcement obligations.  

The Attorney General is tasked with administering SCAAP in accordance with 8 U.S.C. § 

1231(i).  The Attorney General is being joined as an additional party under Fed. R. Civ. P. 

13(h). 

28. The individual Counterdefendants are sued in their official capacities. 
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FACTUAL BACKGROUND 
 

A. The Federal Government Has a Constitutional Obligation to Protect States 
from Invasion and Domestic Violence. 

29. Article IV, Section 4 of the U.S. Constitution impose s an obligation on the 

United States to “protect each [state] against Invasion and . . . Domestic Violence.” 

30. Article I, Section 8 of th e U.S. Constitution grants  Congress the exclusive 

authority “[t]o establish an uniform Rule of Naturalization.” 

31. Congress has exercised its power unde r Article I by enacting vari ous laws 

designed to secure the nation’s borders.   

32. In 1952, Congress enacted  the Immigration and Nationality Act (“INA”), 

Pub. L. 414, 182 Stat. 66 (June 27, 1952), to regulate immigration.  The INA is codified at 

8 U.S.C. §§ 1101-1778. 

33. DHS,1 the Attorney General,  and the DOJ have primary responsibility for 

enforcing the INA. 

34. DHS, the Attorney General, and the DOJ  have refused to enforce the INA, 

which has led to rampant illegal immigration, escalating crimes, and serious public safety 

concerns.   

35. Federal law enforcement has estimated th at only 10 percent to 30 percent of 

illegal aliens are actually apprehended. 

36. Illegal immigration causes substantial harm to public sa fety, the economy, 

the environment, and national security. 

37. For example, several terrorists who attacked the World Trade Center and the 

Pentagon in 2001 were illegal aliens.   

38. The harms associated with illegal immi gration are particularly acute along 

the nation’s Sout hwest border—including the Ari zona-Mexico border—where the 
                                              
1 Congress initially empowered the Immigrati on and Naturalization Se rvice (the “INS”) 
with enforcement of the federal immigration laws, but DHS absorbed the INS in 2003.    
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overwhelming majority of illegal border crossings occur. 

39. The House Committee on Homeland Security, Subcom mittee of 

Investigations has rec ognized the significant  threat illegal immigration poses to the 

Southwest border, finding that: “[i]t is imperative that im mediate action be taken to 

enhance security along our nation’s Southwest border.”2   

40. In its report, the Subcommittee found that illegal aliens are often “dangerous 

criminals [who] are fleeing the law in othe r countries and s eeking refuge in the United 

States.”  Id. at 3.  The Subcommittee further found that: 

Mexican drug cartels operating along the Southwest border are 
more sophisticated and da ngerous than any other organized 
criminal enterprise. . . . Murd ers and kidnappings on the  both 
sides of the border have significantly increased in recent years.  
The violence along the U.S.-Mex ican border has increased [ ] 
dramatically. . . . [T]h ere is an ever-present threat of terrorist 
infiltration over the Southwest border.   

Id. at 4. 

41. Based on these and other findings, th e Subcommittee concluded that “much 

more is needed to combat an  increasingly powerful, sophis ticated, and violent criminal 

network which has been succe ssful in smuggling illegal contra band, human or otherwise, 

into our c ountry” and that “[t] he growth of  these criminal groups, along the Southwest 

border, and the potential for te rrorists to exploit the vulne rabilities which they create, 

represents a real threat to America’s national security.”  Id. at 38. 

42. The Subcommittee’s findings and conditions remain true today. 

43. In fact, on or about Ja nuary 5, 2011, the Arizona Senate issued concurrent 

resolution SCR1006 acknowledgi ng that “organized crim inals have extended their 

operations into southe rn Arizona, the resulting inci dents of burgl ary, home invasions, 

drug smuggling, human smuggling, murder, extortion and ki dnapping have created 
 

2 Majority Staff of H. Comm. on Homeland Sec., A Line in the Sand, Confronting the 
Threat at the Sout hwest Border 38 (2006), availa ble at http:/www.house.gov/sites/ 
members/tx10_mccaul/pdf/Investigaions-Border-Report.pdf. 

Case 2:10-cv-01413-SRB   Document 138    Filed 02/10/11   Page 23 of 56



1 

2 

3 

4 

11 

12 

13 

15 

17 

22 

25 

 

5 

6 

7 

8 

9 

10 

14 

16 

18 

19 

20 

21 

23 

24 

26 

 

 
 

- 24 -
 

 

intolerable levels of fear and frustration am ong southern Arizona's residents and ranching 

families.” 

B. Congress Has Mandated that DHS, the Secretary, and the Attorney General 
Take Various Steps to Reduce Illegal Immigration. 

44. Congress has recognized the serious problems that illegal immigration  

causes and the federal governm ent’s obligation to address those problems.  Congress has 

sought to do so by, am ong other things: (a) mandating th at DHS secure the nation’s 

border; (b) enha ncing interior enforcement by requiring increased communications 

between ICE and federal, state, and local authorities; and (c) alleviating the economic 

burden on states by requiring the Attorney General either to incarcerate criminal aliens or 

to compensate states for doing so. 

Congress’ Mandate that DHS Secure and Maintain “Operational 
Control” of the United States Border 

45. In the last 15 years, Congress has enact ed various laws designed to compel 

DHS to secure the nation’s border. 

46. In 1996, Congress enacted the Illegal Immigration Reform and Immigration 

Responsibility Act of 1996, Pub. L. No. 104-208, Div. C, 110 Stat. 3009-546 (“IIRIRA”). 

47. Section 102(a) of IIRIRA requires the Attorney General to improve barriers 

at the border and specifically requires him or her t o “take s uch actions as m ay be 

necessary to install additional physical barr iers and roads (including the removal of 

obstacles to detection of illegal entrants) in the vicinity of the Un ited States border to 

deter illegal crossings in areas of high illegal entry into the United States.”     

48. Section 102(c) of IIRIRA provides that  certain environmental laws “are 

waived to the extent the Atto rney General determines nece ssary to ensure expe ditious 

construction of the barriers and roads under this section.”   

49. In 2003, Congress established DHS and transferred the Attorney General’s 

powers and duties to “control and guard the boundaries and borders of the United States 
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against the illegal entry of alie ns” to the Secretary of DHS.  8 U.S.C. §§ 1103(a)(1) and 

(5); see also 6 U.S.C. §§ 251 and 291. 

50. On October 26, 2006, Congress passed th e Secure Fence Ac t of 2006, Pub. 

L. No. 109-367, 120 Stat. 2638, “[t ]o establish operational control over the international 

land and maritime borders of the United States.”   

51. Among other things, Section 2(a) of the Secure Fence A ct provides that the 

Secretary “shall take all actions the Secretar y determines necessary and a ppropriate to 

achieve and maintain operational control over the entire international land and maritime 

borders of the United States” through both border surveilla nce and “physical 

infrastructure enhancements.”   

52. Section 2(b) of the Se cure Fence Act defines “operational control” as “the 

prevention of all unlawful entr ies into the United States, including entries by terrorists, 

other unlawful aliens, instruments of terrorism, narcotics, and other contraband.”   

53. Section 3 of the Secure Fence Act expanded the number of places where the 

Secretary “shall provide for [at] least 2 layers  of reinforced fenci ng, the installation of 

additional physical barriers,  roads, lighting, cameras, and sensors” to include  the entire 

Arizona-Mexico border.   

54. Section 2(c) of the Secure Fence Act al so requires that “[n]ot later than one 

year after the date of the enactment of this Act and annually thereafter, the Secretary shall 

submit to Congress a report on the progr ess made toward achieving and maintaining 

operational control over the entire internationa l land and m aritime borders of the United 

States in accordance with this section.”   

55. In 2007, Congress enacted the Appropriations Act of 2008, Pub. L. No. 110-

261, 121 Stat. 2090-91 (Dec. 26, 2007), which struck and replaced a portion of the Secure 

Fence Act related to the construction of the physical fence along the Southw est border.  

Specifically, the Appropriations Act of 2008 re quires the Secretary to construct at least 
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700 miles of rei nforced fencing along t he Southwest border and provides for t he 

installation of additional physic al barriers, roads, lighting, cameras, and sensors to gain  

operational control of the Southwest border.   

56. The Appropriations Act of 2008 also established a deadline for constructing 

certain priority miles of the border fence,  authorized the appropriation of all sums 

necessary to carry out this re quirement, and provide d that such funds were to rema in 

available until expended.   

57. In the DHS Appropriations Act, 2010, Pub. L. No. 111-83  (Oct. 28, 2009), 

Congress required t hat DHS create a plan “f or a program to establish and maintain a 

security barrier along the bo rders of t he United States, of fenci ng and ve hicle barriers 

where practicable, and of other  forms of t actical infrastructure and technology, that 

includes -  . . . (6) a report on budget, obl igations and expenditures, the activities 

completed, and t he progress m ade by the program in term s of obtaini ng operational 

control of the entire border of the United States.”    

Congress Seeks to Enhance Interior Enforcement Through Increased 
Cooperation Between Federal, State, and Local Authorities 

58. In 1996, Congress found that the “acquisition, maintenance, and exchange 

of immigration-related informa tion by State and local agenci es is consistent with, and 

potentially of considerable assistance to, th e Federal regulation of  immigration and the 

achieving of the purposes and objectives of the [INA].” 

59. Congress was also concerned about the prevalence of policies that various  

jurisdictions and law enfor cement agencies had adopted to restrict or limit law  

enforcement officials from communicating with  the federal government regarding aliens’ 

immigration status (“Sanctuary Policies”) and the detrimental e ffect such policies had on  

the federal government’s ability to enforce the federal immigration laws effectively. 

60. To increase the cooperation between fede ral, state, and local authorities in 
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the interior enforcement of the federal immi gration laws, therefore, Congress enacted 8 

U.S.C. §§ 1373 and 1644, which forbid any federal, state, or  local government entity or 

official from prohibiting or i n any way restricting inquiries about t he immigration status, 

lawful or unlawful, of any individual. 

61. 8 U.S.C. § 1373 further requires ICE to  respond to any lawful inquiry from 

any state or local government entity or offici al regarding the citizenship or immigration 

status, lawful or unlawful, of any individual. 

62. Congress also sought to enhance DH S’ resources by authorizing the 

Attorney General to “enter into a written agreement with  a State, or any political 

subdivision of a State, pursuant to which an officer or em ployee of the State or 

subdivision” could act, in effect, as federal immigration officers.  8 U.S.C. § 1357(g). 

63. In doing so, however, Congress expressly reserved the right “for any officer 

or employee of a State or po litical subdivision of a State” to  communicate or “otherwise 

to cooperate with the Attorney General in th e identification, apprehension, detention, or 

removal of aliens not  lawfully present in the United States ,” without entering into an 

agreement under 8 U.S.C. § 1357(g).  See 8 U.S.C. § 1357(g)(10). 

Congress’ Mandate that the Attorney General Either Incarcerate Criminal 
Aliens or Compensate States for Doing So 

64. In addition to its attempts to stre ngthen the enforcement of the federal 

immigration laws, C ongress established t he SCAAP, which is curren tly codified at 8 

U.S.C. § 1231(i), to com pensate states for the substant ial economic burdens they ha ve 

suffered as a result of the federal government’s  failure to incarcerate or deport criminal 

aliens.  

65. SCAAP provides that upon writ ten request by a governor, the Attorne y 

General shall either (a) enter into a contr actual arrangement to provide compensation to 

the state for the incarceration of the undocumented criminal aliens in the state or (b) 
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federally incarcerate the undocumented criminal alien.     

66. SCAAP also provides that “compensation” to the state “shall be the average 

cost of incarceration of a prisoner in the re levant state as determ ined by t he Attorney 

General.”  

67. SCAAP mandates that the Attorney Gene ral “shall give priority to Federal 

incarceration of undocumented criminal aliens who have committed aggravated felonies.”   

68. SCAAP was due to expire in Janua ry 2006, but was extended by an 

amendment to the Violence Against Women a nd Department of Justice Reauthorization 

Act of 2005 (Pub. L. No. 109- 162) sponsored by Congressman Kolbe of Arizona (the  

“Kolbe Amendment”).   

69. The Kolbe Amendment reauthorized SCAAP through FY2011, authorizing 

appropriations of $750 million for FY 2006, $850 million for FY 2007, and $950 million 

for FY 2008, FY 2009, FY 2010, and FY 2011.   

70. Congress unanimously approved the Kolbe Amendment.    

71. Congress’ intent in enacting the Ko lbe Amendment was to “ensure[] the 

Federal Government assumes mo re of its re sponsibility for incarcerating undocumented 

criminal aliens.”  151 Cong. Rec. H8433-01 (2005). 

72. As Congressman Kolbe stated, this am endment was particularly important 

to Arizona because “Arizona has been the doormat of the co untry for illegal immigration. 

The Federal Government has failed to s ecure our bor ders and reform  our broken 

immigration system . . . Arizona has been at th e forefront of this problem for so long and 

had more than 50 percent of all the apprehensions . . .”  Id.   

73. Congressman Conyers further explai ned that the purpose of t he Kolbe 

Amendment was to meet federal responsibilities and described the program as follows: 
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The SCAAP fund is not a grant program . We are reimbursing 
State and local gove rnments for money they have already 
spent to arrest, process and inca rcerate criminal aliens.  These 
aliens should not be here, crea ting a burde n on our s ociety.  
We all agree that if the federa l government was protecting our 
borders effectively, this would not be the problem it is. 

Id. 

74. SCAAP reimburses state and local gover nments for the costs incurred m ore 

than one year before the fiscal  year at issue.  Thus, SCAAP funding for fiscal year 2010 

reimbursed expenses incurred from July 1, 2008 to June 30, 2009. 

75. SCAAP fiscal year 2011 funds are therefore anticipated to cover the next 

one year timeframe - July 1, 2009 to June 30, 2010. 

76. Therefore, Arizona is now and has been  incarcerating illegal criminal aliens 

since July 1, 2010 in Arizona jails without  any existing law for r eimbursement of those 

expenses.  

C. Counterdefendants Have Failed to Enforce the Federal Immigration Laws In 
Accordance With the Intent and Mandates of Congress. 

DHS Has Not Secured the Nation’s Border 

77. Despite clear m andates from Congress, DH S has not achi eved and 

maintained operational control of the borders of the United St ates and has not installed at 

least 700 miles of fence an d other physical barriers alon g the border to deter illegal 

crossings.   

78. From 2006 through 2009 , DHS made some effo rts to comply with 

Congress’ mandate and achieve operational control of the borders of the United States. 

79. In 2006, DHS initiated the Secure  Border Initiative Network (“SBI net”) for 

the development, installation, and i ntegration of technology solu tions to secure the 

Southwest border of the United States. 

80. In 2007, pursuant to his authority under 8 U.S.C. § 1103, t he Secretary of 

Case 2:10-cv-01413-SRB   Document 138    Filed 02/10/11   Page 29 of 56



1 

2 

12 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

3 

4 

5 

6 

7 

8 

9 

10 

11 

13 

14 

15 

 

 
 

- 30 -
 

 

DHS waived several laws to ensure expeditious construction of the border fence.   

81. In a lawsuit challenging the waiver, the United Stat es recognized both the 

congressional mandate to achieve operational control and t he necessity of doing so.   

Specifically, the United States argued that “Congress enacted the Border Fence Act to 

abate both undispute d border security thr eats and undis puted harm to public lands  

occasioned by an influx of undocumented aliens” and that “an injunction of the [Arizona] 

border fence construction w ould contravene the public interest by delaying federa l 

defendants’ urgent responses to:  docum ented border security ri sks; related nati onal 

security risks; and serious environmental risks occasioned by illegal road construction and 

widespread encroachment by [ undocumented aliens] on both pr otected wildlife habitat 

and other federal lands.”   

82. The United States further pr ovided a declaration from the Deputy 

Commissioner of the CBP, in whic h he described t he significant threats of i nvasion and 

domestic violence that exist at the Arizona  border and the need to obtain operational 

control, stating that:  

• Illegal cross bor der traffic ha s created thousands of new 
trails and roads on Federal lands in southern Arizona.  

• Past experience has show n that bor der fencing leads  to 
more effective border secur ity, reduction i n cross-border 
traffic, is a force multiplier for the Border Patrol, and has 
positive environmental effects.  

• Due to the increasing number of  illegal en trants in this  
area, construction of fencing is  also vital to protecting the 
Nation from threats.  

• The urgent need to gain and maintain operational control 
of the border in this area is clearly evident.   

• [A]gency records indicate that approximately 11% of these 
illegal entrants, on average more than 5 i ndividuals each 
day in this area alone, have a criminal background.  These 
individuals present an unaccep table risk of harm  to the  
United States and its citizen s. Aside from the obvious  
national Security concerns, the environmental impacts of 
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illegal entrants and activities in  the area are pervasive and 
can be significantly mitigated by operational control of the  
border in that area. 

83. On April 8, 2008, the former Secretary of DHS again declared large portions 

of Arizona to be areas of high illegal entr y and noted his “mandate to achieve and  

maintain operational control of the borders of the United States.”   

84. Shortly after taking office in 2009, Secretary Napolitano stated that SBI net 

was an “integral part” of the plan to obtain “operational control” of the border.   

85. Despite substantial funding and the importance of SBInet to border security, 

DHS mismanaged the program.  Both the DHS’ Office of th e Inspector General and the 

U.S. Government Accountability Office (“GAO”) having repeatedly identified numerous 

and various problems with SBInet caused by DHS mismanagement. 

86. In 2010, the Secretary unilaterally froze all f unding of the $800 million 

dollar SBInet project and replaced it with $50 m illion in stimulus funds without any 

indication of how D HS planned to achieve and maintain “operational control” along the 

Arizona-Mexico border.     

87. In January 2011, DHS cancelled SBInet.  

88. DHS is not even attempting to construct the 700-mile minimum of “Tactical 

Infrastructure” (a/k/a fencing) that the Appropriations Act of 2008 requires.  Instead, DHS 

has unilaterally reduced the requirement to a “target” of 661 miles.   

89. Not only has DHS re duced the l ength of the fence, but DHS has  tracked 

only its subjective det ermination of “effective control,” not the “operational control” the 

Secure Fence Act requires, and has inappr opriately based its speculative determination of 

that metric solely on mileage.   

90. The Arizona-Mexico border is 387 m iles, which includes the 262-mile 

Tucson Sector and the 125-mile Yuma Sector.   

91. Upon information and belief, DHS has less than 40% of the mileage alon g 
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the Tucson Sector under its own definition of “effective control.”   

92. Upon information and belief, DHS also has not complied with the 

requirement in the Se cure Fence Act of 20 06 that DHS “submit to Congress a report on 

the progress made toward achieving and maintaining operational control over the entire 

international land and maritime borders of the United States.”   

93. In 2009, Congress reinfo rced the requirement th at DHS report on its 

progress in achie ving and maintaining operational cont rol of the border in the 

Consolidated Security, Disast er Assistance, and Continuing Appropriations Act, 2009 

(Pub. L. No. 110-329).   

94. DHS has not satisfied its reporting requirements.  

95. DHS has failed to report on “ operational control” as the DHS  

Appropriations Act of 2010 requir es.  Instead, DHS “focused on describing the progress 

made by t he program in terms of securing the U.S. border without defining this term, 

linking it to the operational co ntrol of the border, or provi ding performance measures on 

the progress made in obtaining operational control of the border.”  

96. DHS refuses to track and report whet her it has achieved or m aintained 

“operational control,” and also refuses to provi de a plan to m eet its obligation under thi s 

express congressional mandate.   

The Executive Branch Has Failed to Enforce the Federal Immigration 
Laws In the Manner Congress Intended 

97. ICE has failed to achieve its mandate of identifying criminal aliens for 

removal and detaining illegal immigrants and ensuring their departure (or removal) from  

the United States.   

98. The Executive Branch has caus ed or substantially contributed to ICE’s 

failure to achieve its mandate by frustrating Congress’ objectives in enacting 8 U.S.C. §§ 

1373 and 1644.  Specifically, the Executive Branch has:     
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a. taken the position that Arizona is precluded from making inquiries to 

ICE regarding individuals’ immigration status under 8 U.S.C. §§ 1373 and 1644;  

and 

b. failed to take any action t o prevent or ot herwise address the m any 

Sanctuary Policies that exist in violation of 8 U.S.C. §§ 1373 and 1644. 

99. Upon information and belief, the fede ral government has treated Arizona  

differently than ot her states by accom modating other state or local law enforcement 

agencies that have adopted practices or procedures that led to an increase in such inquiries 

to ICE.   

100. ICE’s refusal to enforce the fed eral immigration laws in accordance with 

congressional mandates has led over 7,000 ICE o fficers and employees to iss ue a vote of 

“no confidence” in ICE Director John Morton and Assistant Director Phyllis Coven.    

101. The National Council 118 – Im migration and Custom s Enforcement, 

American Federation of Government Employees (AFL-CIO) issued the unanimous vote of 

“no confidence,” which explains: 

This action reflects the growing dissatisfaction and concern 
among ICE employees and Union Leaders that Director John 
Morton and Assistant Director Phyllis Coven have abandoned 
the Agency’s core m ission of enforcing the United States 
Immigration Laws and providing for public safety . . . 

It is the desire of our union w ithin ICE and our employees to . 
. . publicl y state tha t ICE offi cers and e mployees do not 
support Morton or C oven, or their misguided and reckless 
initiatives, which could ultimatel y put many in America at 
risk. . . . 

• . . . ICE is currently overwh elmed by the massive criminal 
alien problem in the United Stat es resulting in the large-scale 
release of criminals back into local communities. 

• Criminal aliens incarcerated  in local jails seek out ICE 
officers and vol unteer for de portation to a void prosecution, 
conviction and serving prison se ntences.  Criminal aliens 
openly brag to ICE officers that they are taking advantage of 
the broken immigration system and will be back in the United 
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States within days to comm it crimes, while United States 
citizens arrested for the same o ffenses serve prison sentences.  
State and local law enforcemen t, prosecutors and jails are 
equally overwhelmed by the criminal alien problem and lack  
the resources to prosecute and house these prisoners resulting 
in the release of criminal alie ns back into local communities 
before making contact with ICE.  Thousands of other cr iminal 
aliens are released to ICE without being tried for their criminal 
charges.  I CE senior leadership is aware that the sys tem is 
broken, yet refuses to alert Co ngress to the severity of the 
situation and request additiona l resources to pr ovide better 
enforcement and support of local agencies. 

• ICE is misleading the American  public with regard to the 
effectiveness of criminal enfo rcement programs like the ICE 
“Secure Communities Program” us ing it as a selling point to 
move forward with amnesty related legislation . . . 

• While ICE reports internally th at more than 90 percent of 
ICE detainees are first encountered  by ICE in ja ils after they 
are arrested by local police for criminal charges, ICE senior 
leadership misrepresents this information publicly . . .3 

102. In August 2010, the U.S.  Citizenship and Immigration Services (“USCIS”), 

a DHS’ executive agency, circulated a memorandum proposing administrative alternatives 

to comprehensive immigration reform, in which USCIS stated  its intent to circumvent 

Congress and achieve “meaningful immigration reform absent legislative action.”4  

103. The USCIS memorandum set forth various ways in which the agency could 

enable aliens to remain in the United States even though they had entered or remained in  

the United States without complying with the INA. 

The Executive Branch Has Thwarted Congress’ Attempt to 
Compensate States for the Costs of Incarcerating Criminal Aliens 

104. Although Congress authorized $950 million in annual appropriations for the 

SCAAP program for FY 2008 t hrough FY 2011, the Executiv e Branch has  consistently 
 

3 AFL-CIO, Vote of No Co nfidence In IC E Director John M orton and I CE ODPP 
Assistant Director Phyllis Cove n (June 25, 2010), available at http://www.i ceunion.org/ 
download/259-259-vote-no-confidence.pdf. 
4 The memorandum was addressed to the Dire ctor of USCIS, Alej andro Mayorkas, and 
prepared by Denise V anison, Chief of the O ffice of Policy and Str ategy; Roxana Bacon, 
Chief Counsel; Debra Rogers, Field O perations; and Donald Neufeld, Associate Director 
of Service Center Operations. 
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sought to reduce or eliminate appropriations for the program. 

105. For example, the DOJ failed to include official requests for SCAAP funding 

in its past seven budget requests. 

106. In 2009, the DOJ  limited SCAAP reimbur sement to 35.15% of the eligible 

jurisdiction’s “correctional salary officer co sts.”  The am ount the DOJ has provide d to 

states for reimbursement under SCAAP does not include many categories of costs, such as 

the cost to feed, clothe, house, or provide  medical care to the u ndocumented criminal 

aliens. 

107. President Obama also proposed to eliminate the program in his first budget.   

108. Despite the President’s attempt to elim inate the pr ogram, Congress still 

provided funding for the SCAAP program in 2010.   

109. The Office of Manage ment and Budget has continued the Adm inistration’s 

discouragement of the SCAAP program by pr oposing only $330 million for SCAAP in 

the budget for 2011.   

D. The Federal Government’s Failure to Se cure the Border an d to Enforce the 
Federal Immigration Laws As Con gress Intended Has Uniquely Harmed 
Arizona. 

110. The crippling impact of illegal immigra tion in Arizona exceeds that of any 

other state in the nation. 

111. The federal government’s decision to  focus its effort s on sec uring the 

California and Texas borders has caused a staggering increa se in the percentage of illegal 

crossings into Arizona.  For example, in 199 2, only about 7.6% of  the illegal aliens the 

federal government located nationwide were in the Arizona border sectors.  Currently, that 

number is appr oximately 40%.  In other w ords, Arizona has becom e the path of least 

resistance to cross the border. 

112. There continues to be a fa r higher percentage of illegal aliens crossing into 

Arizona than in any other state.  In 2009 , the CBP apprehended almost as many illegal 
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aliens in Arizona as it apprehended in California and Texas combined.  

113. Rampant illegal immigration in Ariz ona led former Arizona Governor 

Napolitano to declare a state of emergency in  four Southern Arizona counties in Augus t 

2005.   

114. Since August 2005, illegal crossings into Arizona ha ve continued at an 

alarming rate.  As an example, during a 60-day period between February and March 2010, 

a hidden camera filmed 850 illega l aliens traveling a path from Mexico into Arizona, 

some of whom brought drugs and guns across the border.   

115. Another hidden camera near Tucson f ilmed over 735 aliens walking on a 

trail from Mexico into Arizon a over a 39- day period.  During that sam e period, not a  

single Border Patrol officer was identified on film.   

116. In FY 2009, the CBP repo rted the apprehension of over 550, 000 illegal 

aliens between t he ports of e ntry in the United States, and ove r 240,000 of those 

apprehensions occurred in the Tucson sector alone.   

117. These statistics are only a fraction of the aliens who enter Arizona illegally 

and are not apprehended.   

118. According to one federal law enforcem ent officer, his agenc y has nine la w 

enforcement officers to patrol three million acres.     

119. Recent federal gover nment reports confirm that illegal activity on federal 

lands along the Arizona border are escalating and DHS’ arrests are not keeping pace with 

the increase.     

120. These illegal crossings cause serious  harm to Arizona, including a 

substantial presence of criminal aliens. 

121. The Arizona Department of Corrections has estimated that crimin al aliens 

make up more than 14% of Arizona’s prison population. 

122. As of Dec ember 31, 2010, Ariz ona was incarcerating over 5,700 crim inal 
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aliens in its state prisons, including: 

a. 349 aliens convicted of murder; 

b. 148 aliens convicted of manslaughter or negligent homicide; 

c. 564 aliens convicted of kidnapping; 

d. 403 aliens convicted of robbery; 

e. 593 aliens convicted of assault; 

f. 90 aliens convicted of rape or sexual assault; 

g. 243 aliens convicted of child molestation;  

h. 225 aliens convicted of other sex crimes; and 

i. 1,921 aliens convicted of drug crimes. 

123. Commission of an “ aggravated felony,” such as m urder, manslaughter, 

kidnapping, molestation, rape and sexual assault, robbery, assault, and drug offenses, are 

mandatory deportable offenses under the INA.   

124. ICE has stated that its highest im migration enforcement priority is the 

removal of aliens convicted of aggravated felonies or two or more felonies.  Yet Arizona 

has thousands of criminal aliens  on ICE’s list of “highest pr iorities” for which the federal 

government is providing no assistance and insufficient funding.   

125. The figures above do not  include the thousands of criminal aliens in county 

jails or the num erous other jails  throughout Arizona.  Nor do  they include the criminal 

aliens who have come to Arizona to escape conviction for cr imes in their home countries 

or the criminal aliens who commit crimes in Arizona, but are not caught or incarcerated in 

the State. 

126. For example, in FY 2009, Arizona pr osecutors declined to pr osecute over 

1,300 drug offense suspects who are illegal aliens.  More than 40% of the time, the reason 

given for not pr osecuting the drug offense was the lack of pr osecutorial or investigative 

resources available for handling the matter.  This  is a drastically different story than the 
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rest of the Southwest border.   

127. In 2010, recommendations for the pr osecution of drug cases from  the 

investigative agencies (what the DOJ calls “ref errals”) increased fast er than the actual 

prosecutions.       

128. The federal government’s failure to apprehend and/or convict these criminal 

aliens only increases the harm to Arizona. 

129. For example, Mexican drug cartels have  threatened Nogales Police Officers 

and illegal aliens have shot several Arizona  police officers and bo rder bandits have 

murdered a CBP agent in the Tucson sector. 

130. In 2009, the DOJ issued an analysis of the drug and illegal alien smuggling, 

armed cartels, and drug traffick ing organizations (“DTOs”) in Mexico and Arizona.  The 

report highlights the drugs, violence, and security threats caused by Arizona’s porous and 

“largely underprotected” border with Mexico, and its impact on the drug trade throughout 

the United States. 

131. Because of these problems, the federa l government put up prominent signs 

warning citizens to stay off public lands in Arizona within 80 miles of the border.   

132. Illegal immigration in Arizona has also  had significant detrimental impact 

on Arizona’s environment.  For example, the Bureau of Land Management collected over 

468,000 pounds of trash from the Arizona border area in FY 2008.      

133. The impact of illegal immigration also threatens wildlife, Arizona Game and 

Fish Officers, and citizens trying to us e land along the Arizon a border for outdoor 

pursuits.   

134. Arizona has repeatedly asked the federal government for help in addressing 

the harmful effects of illegal immigration on Arizona and its citizens. 

135. In December 2005, Governor Napolitano wrote to the Secretary of Defense, 

stating that “the federal gover nment has lost  operational control of the Unit ed States-
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Mexico Border” and imploring the federal gove rnment to “redouble its  efforts to return 

safety and security to this region.”   

136. In March 2006, Governor Napolitano wrote to the Secretary of Defense and 

the Secretary of DHS requestin g to have the  Arizona National Guard “assist the Federal 

Government in its mission in Arizona to secu re our border” at the expense of the federal 

government.   

137. In 2010, G overnor Brewer and Ariz ona Attorney General Terry Goddard 

wrote separately to Presiden t Obama to explain the devastating im pacts of illega l 

immigration in Arizona and to request immediate federal assistance.   

138. The New Mexico-Arizona Enabling Act,  the Arizona Constitution, and the 

Arizona Revised Statutes create  a significant trust obl igation in the State.  Arizona, as 

trustee of s tate trust lands, is charged with a fiduciary duty to maintain and protect the 

lands for the benefit of, inter alia, the Arizona  education system.  Illegal immigration—as 

evidenced by violence, sign posts and environmental degradation—has reduced the value 

of these lands, many of which are near the border.  Arizona  has a fiduciary trust  

obligation, and a constitutional and statutory duty to protect those lands from damage and 

harm. 

E. The Attorney General and the DOJ Have Not Compensated Arizona for the 
Substantial Costs Arizona Has Incurred Incarcerating Criminal Aliens. 

139. Of the jurisdictions that receive SCAAP funds, Arizona receives one of t he 

lowest percentages of reimbursement for the cost to incarcerate.   

140. On January 4, 2010, t he Treasurer of Arizona sent a letter to the Secretary 

requesting payment of over one billion dollars in “uncompensated costs for incarcerating 

criminal aliens under [SCAAP] from FY1994 to FY2008.”     

141. On or around October 1, 2010, th e DOJ posted on its website the 2010 

SCAAP awards for all jurisdictions.  For FY 2010, with a reporting date of July 1, 2008 to 
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June 30, 2009, the amount DOJ allocated to the State of Arizona is $9,775,269.00.     

142. Arizona’s actual cost to incarcerate qualifying illegal criminal aliens was 

over $135 million—almost 14 times the amount the DOJ allocated to Arizona.     

143. At the same time, the DOJ allocated over $62 million in  SCAAP funds to 

jurisdictions with Sanctuary Po licies—policies that violate th e express terms of 8 U.S. C. 

§§ 1373 and 1644.   

144. For example, the DOJ allocated  over $14 million to Los Angeles County 

(approximately 50% more than the allo cation to Arizona), over $6.6 million to 

Massachusetts, and over $5.9  million to Oregon—all of wh ich have Sanctuary City 

Policies. 

145. The federal government has not fully compensated Arizona for its costs to  

incarcerate criminal aliens, nor has the Attorn ey General attempted to incarcerate these 

criminal aliens in federal facilities or to deport the criminal aliens Arizona is incarcerating 

for commission of an aggravated felony. 

146. Inadequate enforcement of im migration laws and the Exec utive Branch’s 

interpretation of the SCAAP pr ogram present Arizona with an  unacceptable choice:  pay 

the cost of incarcerating undocu mented criminal aliens for on ly pennies on the dollar or  

place the health, safety, and welfare of Arizona and its citizens even further at risk.   

COUNT I 
Failure and Refusal to Achieve and Maintain  

“Operational Control” of the Arizona-Mexico Border 
(United States, DHS, and the Secretary) 

147. Counterclaimants incorporate all the pa ragraphs above in this Counterclaim 

as if fully stated herein. 

148. Congress has mandated that the Secretary “shall have the power and duty to 

control and guard the boundaries and borders of the United States against the illegal entry 

of aliens.”  8 U.S.C. § 1103(a)(5). 
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149. Through the Secure Fence A ct and the Appropriations Act of 2008,  

Congress has established meaningful standards as to the manner in which the Secretary is 

to carry out the du ty to control and guard the boundaries and borders of the United States 

against the illegal entry of aliens.  Specifica lly, these Acts require DHS and the Secretary  

to: (a) achieve and maintain “operational c ontrol” of the Arizona -Mexico border; (b) 

report to Congress on the prog ress made toward achieving and maintaining “operational 

control” of the borde r; (c) build at least 700 m iles of fence along t he United States-

Mexico border; and (d) “provide for the installation of additional physical barriers, roads, 

lighting, cameras, and sensors to gain operational control of the southwest border.” 

150. The Secretary has a duty to comply with the foregoing mandates.   

151. The Secretary has not complied with this duty. 

152. The Secretary has not taken all necessary and appropriate actions to achieve 

and maintain “operational c ontrol” of the S outhwest border, to r eport on t he progress 

toward achieving and maintaining “operational control” of the border, or to buil d at least 

700 miles of fence along the United States-Mexico border.  In fact, DHS and the Secretary 

have expressly set goals that are less than  what Congress has required by a ttempting to 

achieve and reporting on onl y “effective control” and setting a “targe t” for building only 

661 miles of fence along the U nited States-Mexico border and they ha ve now cancelled 

SBInet. 

153. Arizona is within the zone of intere st intended to be protec ted by the 

provisions of the Secure Fence Act and the Appropriations Act of 2008 mandating that the 

Secretary achieve and m aintain “operational control” of the border, build a t least 700 

miles of fence along the United States-Mexico border, and provide fo r the installation of 

additional infrastructure. 

154. The Secretary’s and DHS’ delays ar e unreasonable because they ha ve 

caused significant harm to th e safety, security, human hea lth, and welfare of Arizona’s 
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citizens, federal lands in Arizona, and Arizona State Trust Lands. 

155. DHS and the Secretary have acted:   

a. arbitrarily, capriciously and abused  their discretion, and not acted 

otherwise in accordance with law; 

b. contrary to constitutional rights , powers, and duties to control the 

border and protect Arizona from invasion and domestic violence; and 

c. in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory obligations as set forth in IIRIR A, as amended by the Secure Fence  Act 

of 2006 and the Appr opriations Act of 2 008, with respect to securing the United 

States border, 

156. DHS and the Secretary have als o failed and refused to foll ow DHS’ own 

procedures for acquis ition, failed to do pr oper studies in accordance with DHS’ own  

regulations, failed to address num erous reports by the  GAO and the ot her supervisory 

boards with respect to SBI net, and failed to report to Congre ss or even track “operational  

control” as federal law requires. 

157. Counterclaimants accordingly reque st injunctive, declaratory, and 

mandamus relief requiring that the United States, DHS, and the Secretary comply with the 

Secure Fence Act of 2006 and the Appropriations Act of 2008 by:  

a. achieving and maintaining “opera tional control” of the Arizona-

Mexico border as defined in the Secure Fence Act of 2006; and 

b. completing at least 700 m iles of fencing along the Southwest border 

plus the additional infrastructure listed in the Appropriations Act of 2008.  

158. Counterclaimants further request: 

a. injunctive, declaratory, and mandam us relief that the United States, 

DHS, and the Secretary immediately de ploy such temporary measures as are 

necessary and appropriate to protect Ariz ona and its citizens from the impact of 
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illegal immigration until the Secretary has achieved “operational control” of the 

Arizona-Mexico border; 

b. an Order s etting a he aring to a ddress any other ge neral or specific 

relief that may be necessary or appropriate under the circumstances; and  

c. that this Court retain jurisdiction of this action to ens ure compliance 

with this Court’s orders and grant such ot her relief as this Co urt deems equitable, 

just, and proper. 

COUNT II 
Failure and Refusal to Protect Arizona from Invasion and Domestic Violence 

(All Counterdefendants) 

159. Counterclaimants incorporate all the pa ragraphs above in this Counterclaim 

as if fully stated herein.    

160. This count raises an ac tual controversy within the meaning of Article III, 

Section 2 of the Constitution and is a matter of federal law and importance. 

161. Article IV, Section 4 of the Constitution requires the United States to protect 

Arizona against invasion and domestic violence. 

162. To protect the states against invasi on and domestic violence by illegal 

aliens, Congress has m andated that the Secr etary “shall have  the power and dut y to 

control and guard the boundaries and borders of the United States against the illegal entry 

of aliens.”  8 U.S.C. § 1103(a)(5). 

163. The United States has failed and refuse d to protect Arizona from  invasion 

and domestic violence as Article IV, Sect ion 4 of the Constitution and the statutory 

codifications of that power and duty require. 

164. Congress has, in effect, recognized that the United States has failed to 

protect Arizona from invasion by illegal aliens and domestic violence: 

a. through various findings and reports , including the findi ngs of the  
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House Committee on Homeland Security, Su bcommittee of Investigations that 

“[i]t is im perative that imm ediate action be taken to enhance security along our  

nation’s Southwest border”; “[t] he violence along the U.S.-Mexic an border has 

increased [ ] dramatically” and “there is  an ever-present threat of terrorist 

infiltration over the Southwest border”; and 

b. by enacting various laws, including the Secure Fence Act of 2006 

and the A ppropriations Act of  2008, mandating that DHS and the Secretary  

achieve operational control of the United States-Mexico border, build at least 700  

miles of fence, and install the necessary physical barriers, roads, lighting, cameras, 

and sensors. 

165. The United States’ failure and refusal to protect Arizona leaves Arizona 

without meaningful defenses from illegal crim inal aliens, terroris ts, instruments and  

weapons of terrorism, environm ental harm, drug and hum an smugglers, and crippling 

economic costs.   

166. Arizona, by bringing this cause of action (or these counterclaims in general), 

expressly is not alleging t hat any foreign country, including the sovereign nation of 

Mexico, is invading the United States through or primarily through Arizona. 

167. Arizona recognizes the fact that some courts have previously concluded that 

the term “invasion” in the Constitution s hould be limited to something equivalent to a 

military invasion from a foreign political entity .  Yet, the concept of “invasion” has 

changed since the drafting of the Constitution and in particular, the many national security 

threats that exist today are not the same threats that existed more than 200 years ago. 

168. The political nature of the individuals or organizations invading the country 

does not a lter the import a nd significance of an  actual or potential invasion from the 

perspective of a border state such as Arizona. 

169. In this instance, the nature and character of many of the illegal aliens who 

Case 2:10-cv-01413-SRB   Document 138    Filed 02/10/11   Page 44 of 56



1 

2 

3 

8 

11 

15 

17 

20 

24 

25 

26 

 

4 

5 

6 

7 

9 

10 

12 

13 

14 

16 

18 

19 

21 

22 

23 

 

 
 

- 45 -
 

 

are entering the United States through th e Arizona/Mexico border has changed 

significantly since prior courts have analyzed the invasion issues. 

170. Upon information and belief, paramilit ary bands, individuals with ties to  

criminal enterprises (including human smuggling enterprises and violent drug cartels), and 

individuals with ties to terrorist orga nizations are and may continue to invade the United 

States through the Arizona/M exico border unless actions are taken to stop the illegal 

entries.    

171. The United States’ failure and refusal to protect Arizona from invasion and 

domestic violence has caused and is continuing to cause significant harm to Arizona as set 

forth above. 

172. Arizona is within the zone of interest intended to be protected by Article IV, 

Section 4 of the Constitu tion and the statutory codifications of that power and duty.  The 

relief sought herein will redress Arizona’s injury and harm, and will otherwise address 

Arizona’s protectable interests. 

173. Arizona has repeatedly requested that the United States protect it from these 

harms as set forth above.  

174. Arizona is unable to bear the staggering  costs of protecting itself, and e ven 

if it could, the federal governm ent is asse rting that Ar izona is preem pted from taking 

action to assist in the enforcement of federal immigration law.   

175. Counterdefendants have acted: (a) arbitrarily, capriciously, with an abuse of 

discretion, and not otherwise in accordance w ith law; and (b) contrary to constitutional 

rights, powers, and duties to control the border and protect Ariz ona from invasion a nd 

domestic violence. 

176. Counterclaimants accordingly request: 

a. injunctive, declaratory, and m andamus relief that Counterdefendants 

create and implement priorities and enforc ement policies that will protect Arizona 
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from invasion and domestic violence as Article 4, Section 4 requires; 

b. injunctive, declaratory, and m andamus relief that Counterdefendants 

deploy such temporary meas ures, including additional personnel and technology 

along the Arizona-M exico border, that ar e necessary and appropriate to protect 

Arizona  pursuant to these constitutional requirements; and 

c. that this Court retain jurisdiction of this action t o ensure compliance 

with this Court’s orders a nd grant such othe r relief as this Court deems equitable, 

just, and proper. 
COUNT III 

Abdication of Statutory Responsibilities  
(Enforcement of the Federal Immigration Laws) 

(All Counterdefendants) 

177. Counterclaimants incorporate all the pa ragraphs above in this Counterclaim 

as if fully stated herein. 

178. This count raises an ac tual controversy within the meaning of Article III, 

Section 2 of the Constitution and is a matter of federal law and importance. 

179. Arizona is within the zone of interest intended to be protected by the federal 

immigration laws. 

180. Counterclaimants have adopted policies with respect to en forcement of the 

federal immigration laws that are so extreme that they amount to an abdication of DHS’ 

and the DOJ’s statutory responsibilities. 

181. Specifically, Counterdefendants have: 

a. adopted policies and practices with  respect to enfo rcement of the 

federal immigration laws that have provided greater protection t o other states than 

to Arizona and have caused Arizona to suffer a sharply disproportionate share of the 

nation’s illegal entries; 

b. filed this lawsuit to enjoin Ariz ona from adopting state policies in 

Case 2:10-cv-01413-SRB   Document 138    Filed 02/10/11   Page 46 of 56



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

24 

 

22 

23 

25 

26 

 

 
 

- 47 -
 

 

furtherance of 8 U.S.C. §§ 1373 and 1644 that would increase communications and  

cooperation between Arizona’s law en forcement officers and the federal 

government regarding individuals’ immigration status; 

c. publicly stated that, if A.R.S. § 11-1051(B) is not enjoined, ICE may 

choose not to respond to inquiries from Arizona regarding individuals’ immigration 

status despite ICE’s statutory obligation to do so under 8 U.S.C. § 1373(c); 

d. failed and refused to take a ny action against the num erous 

jurisdictions that have adop ted Sanctuary Policies in viol ation of 8 U.S.C. §§ 1373 

and 1644; 

e. taken the position that enforcement of certain provisions of the 

federal immigration laws are not  among its priorities and that they will not enforce 

them; 

f. acted so contrary to their statutory responsibilities as to cause over 

7,000 ICE officers and em ployees to i ssue a vote of “no c onfidence” in ICE 

Director John Morton and Assistant Director Phyllis Coven; and 

g. begun considering num erous significant changes to the ways in 

which the immigrations laws are interprete d and enforced to “r esult in meaningful 

immigration reform absent legis lative action” and to result in a “non-legis lative 

version of ‘am nesty’” to “ hundreds of thousands” of person s who are currently 

unlawfully present in the United States. 

182. By refusing to enforce certain provisi ons of the federal immigration laws  

Counterclaimants have threatened national se curity and imposed a tremendous burden on 

Arizona that substantially exceeds the burden imposed on other states. 

183. The Secretary and Attorney General ar e not authorized to enf orce only the 

immigration laws of whic h they approve or to ignore statutory standar ds in carrying ou t 

their regulatory functions and obligations. 
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184. Accordingly, Counterclaimants request: 

a. an order requiring D HS to respond to inquiries m ade by Arizona’s 

law enforcement personnel or agencies seeking to verify or ascertain the citizenship 

or immigration status of a ny individual under t he jurisdiction of t he law 

enforcement agency; 

b. an order requiring DHS to allocate the resources, if any, that are 

necessary to ensure that DHS responds to such inquiries in a reasonable manner and 

time;  

c. declaratory and injunctive relief in the nature of mandamus, ordering 

the United States Defendants to comply with their stated rules and highest priorities 

on matters where C ongressional statutes have also m andated such ac tions.  

Specifically, the Counterdefen dants should be com pelled to detain and re move 

illegal aliens in Arizona and in Arizon a’s jails "who pose a danger to national 

security or a risk to public safety," including those illegal aliens convicted of violent 

crimes, who have participated in organized crime, or are repeat offenders; and  

d. that this Court retain jurisdiction of this action t o ensure compliance 

with this Court’s orders a nd grant such othe r relief as this Court deems equitable, 

just, and proper. 

COUNT IV 
Declaratory Relief Regarding SCAAP Reimbursement Obligations 

(All Counterdefendants) 

185. Counterclaimants incorporate all the pa ragraphs above in this Counterclaim 

as if fully stated herein. 

186. This count raises an ac tual controversy within the meaning of Article III, 

Section 2 of the Constitution and is a matter of federal law and importance. 

187. 8 U.S.C. § 1231(i) requires that, upon  request by a governor, the  Attorney 
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General shall either incarcerate undocumented criminal aliens in a federal facility or enter 

into a contractual agreement with the state to provide compensation to the state in an 

amount equal to “the average cost of incarceration of a prisoner in the relevant State.”  

188. The Attorney General’s and Secretary’s duties under 8 U.S.C. § 1231(i) are 

ministerial.  

189. Governor Brewer and former Govern or Napolitano have requested relief  

under 8 U.S.C. § 1231(i). 

190. The Attorney General  has not e ntered into a contractual arrangement with 

Arizona as SCAAP requires and has typically offered to compensate Arizona for only 7-

15% of the  cost of incarcer ation for the m any qualifying undocumented criminal aliens 

that Arizona incarcerates. 

191. Of the criminal aliens that Arizona is  incarcerating, thousands are subject t o 

mandatory deportation. 

192. As a result of the  Attorney General and Secretar y’s failure and refusal to 

comply with their statutory obligations, Counterclaimants request: 

a. a declaration i nterpreting 8 U.S .C. § 1231(i) and det ermining the 

DOJ and/or the Attorney General’s reimbursement obligations, includi ng the 

requirement that the Attorn ey General enter into a “contractual arrangement” with  

Arizona and his obl igation to “give pri ority to the Federal incarceration of 

undocumented criminal aliens who ha ve committed aggravated felonies” under 8 

U.S.C. § 1231(i)(4);  

b. a declaration interpreting 8 U.S.C. § 1231(i) and determining whether 

Arizona has the right, without prejudice, to reject future SCAAP allocations if the 

allocation is not reasonably calculated to compensate Arizona for the actual average 

costs incurred in the incarceration of criminal aliens in Arizona;   

c. a declaration that the DOJ and/or the Attorney General’s calculation 
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method of using “officer salaries” violates  federal law because it does not equal the 

“cost of incarceration”; 

d. a declaration that “the Attorney Gene ral has failed to give priority to 

the federal incarceration of  undocumented criminal aliens who have committed  

aggravated felonies” as required by 8 U.S.C. § 1231(i)(4);  

e. a declaration i nterpreting 8 U .S.C. § 1231(i) and determining 

whether: 

(1) the cost of federal incarceration is subject to the appropriations 

in the section;  

(2) if so, is the cost of federal incarceration subject to the actual 

amount funded or the “amount approved for appropriation”, and  

(3) if so, whether the cos t of federal incarceration under 8 U.S.C.  

§ 1231(i)(2) is subject to th e same calculation m ethod (e.g., the DOJ’s 

proposed method of using only the cost of officer salaries) for calculating 

“cost of incarceration” payments as in 8 U.S.C. § 1231(i)(1). 

f. a declaration regarding the stat utory responsibilities of the DOJ 

and/or the Attorney General under IC E’s newly stated top priorit ies for 

undocumented illegal aliens with “aggrav ated felony” convictions and SCAAP’s 

requirement that “the Attorney Genera l shall give priority to the Federal 

incarceration of undocumente d criminal aliens who ha ve committed aggravated 

felonies”  under 8 U .S.C. § 1231(i)(4)( A), including whether t he DOJ a nd/or 

Attorney General must:  

(1) pay the actual cost of incarceration of “aggravated felons”;  

(2) take aggravated felons into federal incarceration; and/or 

(3) initiate expedited mandatory deportation proceedings for those 

criminals in Arizona jails who meet ICE’s new top priority. 
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193. Counterclaimants request that this Cour t retain jurisdiction of this action to 

ensure compliance with this Court’s orders and grant such other relief as this Court deems 

equitable, just, and proper. 

COUNT V 
Declaratory Relief under the Tenth Amendment 

(All Counterdefendants) 

194. Counterclaimants incorporate all the pa ragraphs above in this Counterclaim 

as if fully stated herein. 

195. The Tenth Amendment provides:  “The powers not delegated to the United 

States by the Constitution, nor prohibited by it to the States, are rese rved to the States 

respectively, or to the people.” 

196. The INA (including various amendments thereto) and other laws enacted by 

Congress that address (or purport to ad dress) border or internal immigration enforcement 

issues reflect Congress’ determination that certain regulations—such as alien registration, 

mandatory deportation of certain criminal al iens, and the mandate that DHS construct a 

border fence and obtain operational control of the border—are critical to national security 

and in the best interests of the nation and its individual states. 

197. The federal government has taken the position in this lawsuit that the 

existence of these immigration laws and the regulations DHS has promulgated thereunder 

prohibit Arizona from taking any action to address illegal immigration within its borders. 

198. The federal gover nment takes this position without any regard to whether 

the laws or regulations at issue are bei ng enforced or im plemented by t he federal 

government effectively, or even at all.   

199. The federal government has sought and obtained an injunction that  

effectively prohibits Arizona from exercisin g its police and other t raditional state powers 

to address issues of importance to the St ate and its citizens, including actions in 
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furtherance of express congres sional objectives and m andates (such as Congres s’ 

objectives in enacting 8 U.S.C. §§ 1304, 1306, 1373, and 1644). 

200. Upon information and belief, the fede ral government has not t aken any 

similar types of action a gainst other states or  political subdivisions or agencies that have 

enacted or implemented laws or policies de signed to further the se same congressional 

objectives and mandates. 

201. Moreover, upon in formation and belief, the federal gover nment has not  

taken any similar types of action against numerous state political subdivisions or agencies 

that have implemented policie s, including Sanctuary Policie s, that expressly conflic t 

with—are even expressly inte nded to conflict with—these sa me congressional objectives 

and mandates.   

202. The federal government’s actions, in combination with Arizona’s 

preexisting constitutional duties under the Four teenth Amendment, compel Arizona to 

accommodate and provide education, medical care, and othe r benefits to illegal alien s 

within its borders. 

203. While control of the border is a fede ral responsibility, wh en illegal aliens 

cross the border and commit crimes in Arizona, they become Arizona’s responsibility. 

204. The federal government is failing to fulfill its responsibility and attempting 

to use “preemption” to pr event Arizona from fulfilling its responsibility, which is a 

violation of the Tenth Amendment. 

205. Congress, the President, Counterdefendants, and various other age ncies and 

departments of the federal gove rnment have all recognized f undamental flaws in the 

enforcement of the federal immigration laws and the need for action. 

206. The President has acknow ledged the fundamental and significant failures 

inherent in the c urrent federal immigration enforcement system and the political process 

that is supposed to be in place to address and correct these failures.   
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207. Although recognizing th e fundamental fl aws in the enforcement and 

administration of federal immigration laws, the federal government has nevertheless failed 

and refused to take action that is reasonabl e and nece ssary to address the fundam ental 

defects in the enforcement of the federal immigration laws. 

208. The federal government is failing a nd refusing to enforce the federal 

immigration laws in Arizona in the manner Cong ress deemed to be in the best interests of 

the nation and the individual states.   

209. The federal government’s actions and policies have caused an influx of  

illegal aliens and criminal illegal aliens into Arizona that is in substantial disproportion to 

other states.    

210. The immigration policies of the federal governm ent, have ca used and 

continue to cause substantial and unique harm to Ar izona and its citizens as set forth in 

this Counterclaim, in addition to numerous  other problems and issues that are well  

documented and undisputed. 

211. Extraordinary defects in the national political process have  essentially 

created a vacuum in which the objectives and mandates of the federal immigration law s 

are not being or cannot be achieved, at leas t with respect to their disproportionate and  

staggering impacts within and to Arizona.    

212. At the same time, and notwithstanding  these admitted extraordinary defects 

in the national political proce ss that render the federal go vernment unable to address 

illegal immigration issues of significant con cern to Arizona effectively, the federal 

government is prohi biting Arizona from  taking action to protect the health, safety, an d 

welfare of its citizens in a manner that furthers  Congress’ objectives based, in whole or in 

part, on the mere existence of laws and regu lations that the federal government concedes 

are not being enforced or effectively enforced.   

213. By adopting policies and taki ng actions that impede the enforcement of the 
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federal immigration laws and t he achievement of express congressional objectives and 

mandates in a way that causes substantial and unique harm to Arizona, Counterdefendants 

have singled Arizona out in a way that leaves it politic ally isolated and powerless to 

protect itself and its citizens from the harm associated with rampant illegal immigration as 

contemplated by South Carolina v. Baker, 485 U.S. 505 (1985). 

214. The Executive Branch is now cons idering taking action and, upon 

information and belief, is proceeding in a manner designed to achieve “ meaningful 

immigration reform absent legislative actio n” (i.e., without input and direction from the 

Legislative Branch), whic h would deprive and is de priving Arizona of t he right to 

participate in the national political process in the manner required by the Constitution.   

215. The national political process regarding border security and enforcement of 

immigration laws is operating in a defective manner, at least with respect to Arizona an d 

its citizens who are left to su ffer the m ost direct and signi ficant brunt of the “broken 

system.”    

216. The federal government’s actions and refusals to take action impair 

Arizona’s integrity as a sovereign entity and impact Arizona’s  ability to function 

effectively in the federal system. 

217. Accordingly, Counterclaimants request a declaration tha t federal 

immigration laws and regulations are invalid  under the Tenth A mendment to the extent  

their mere existence as laws or regulations, w ithout more (such as evidence of their actual 

enforcement or actual implemen tation), may be used by t he federal gove rnment to 

prohibit Arizona from taking otherwise valid ac tions to protect the State and its citizen s 

from the harms associated with illegal immigra tion that are consistent with these same 

laws and regulations.   

218. Counterclaimants request that this Cour t retain jurisdiction of this action to 

ensure compliance with this Court’s orders and grant such other relief as this Court deems 
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equitable, just, and proper. 

DATED this 10th day of February, 2011. 

By  s/Thomas C. Horne  
Thomas C. Horne 
Attorney General  
1275 West Washington Street  
Phoenix, Arizona 85007-2926  
Attorneys for the State of Arizona 

 

By  s/Joseph A. Kanefield with permission  
Joseph A. Kanefield 
Office of Governor Janice K. Brewer 
1700 W. Washington, 9th Floor 
Phoenix, AZ 85007 

and 

SNELL & WILMER L.L.P. 

By  s/John J. Bouma with permission  
John J. Bouma 
Robert A. Henry 
Joseph G. Adams 
Kelly A. Kszywienski 
One Arizona Center 
400 E. Van Buren 
Phoenix, AZ  85004-2202 
 
Attorneys for the State of Arizona and Janice K. 
Brewer, Governor of the State of Arizona 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 10th , 2011, I electronically transmitted the 

foregoing document to the Clerk’s Office using the CM/ECF System for filing and 

transmittal of a Notice of Electronic Filing to the CM/ECF registrants on record, 

including:   
 

Tony West 
Dennis K. Burke 
Arthur R. Goldberg 
Varu Chilakamarri 
Joshua Wilkenfeld 
U.S. Department of Justice, Civil Division 
20 Massachusetts Avenue, N.W. 
Washington, D.C. 20530 

 
       s/Thomas C. Horne  
 
 
 
 
 
1627116 
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