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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

Petitioners, No. C02-2304P 

v ORDER ON PETITIONERS' 
MOTION FOR ATTORNEY'S FEES 

JOHN D ASHCROFT, et al., 

Respondents 

\ 
Th1s matter comes before the Court on Petltwners' Motion for Attorney's Fees and Costs 

under the Equal Access to Justice Act ("EAJA"), 28 USC § 2412 (Dkt No 50) Pehtwners are 

Somah natwnals who moved th1s Court for an order enJmmng the Imrmgratwn and Naturahzatwn 

Serv1ce ("INS") from deportmg them (and others similarly s1tuated) to Somalia and a declaratiOn that 

the INS did not have the statutory authonty to do so Th1s Court, by order of January 17, 2003, 

granted the requested rehef on a class-w1de bas1s, and on request of the parties, made the mJunction 

permanent The Court also ordered three of the four named Petitioners released pursuant to the 

Supreme Court's d1rechve m Zadvvdas v Dav1s, 533 US 678 (2001) The Government appealed 

that declSlon to the Nmth C1rcmt Court of Appeals, and the matter 1s currently pendmg 

Pehtwners now bnng th1s motwn seekmg an award of attorney's fees and costs as the 

"prevmlmg party" under the EAJA. The Government to date has not opposed th1s motwn on the 

ments, but asserts that the mol! on IS not yet timely because of the pendmg appeal The Government 

therefore argues that an award of fees and costs would be premature. Havmg carefully considered 

the papers and pleadmg submitted by the part1es, the Court holds that the motwn 1s timely Further, 
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I because the Government cames the burden of estabhshmg that 1ts hhgatwn pos1t10n was 

2 substantially JUStified and has chosen not to address the ments of the fee petition, the Court finds the 

3 motion unopposed, and GRANTS the petition for an award of fees. 

4 BACKGROUND 

5 Petitioners move for an award of attorney's fees under the Equal Access to Justice Act, 28 

6 U S C § 2412. In support ofthat motwn, petltwners submit an affidaVIt from one of the attorneys 

7 workmg on the case, attestmg to the hours worked by the vanous other attorneys and nonattorneys 

8 for the petitwners The affidav1t provides the total number of hours worked by each person and a 

9 bnef descnption of the 1ssues researched work performed by each attorney The total number of 

I 0 hours clmmed IS 953 I hours of attorney time and I 07 15 hours of paralegal and assistant time At a 

II rate of$125 per hour of attorney time, and between $47 and $125 per hour ofparalegal/assJstant 

12 lime, the total amount requested 1s $146,873 II 

13 Respondents presently defend on only one ground that the request for fees under the EAJA 1s 

14 premature Respondents argue that a successful hhgant has a 30-day "wmdow" m wh1ch to file a 

15 request for fees, and that that wmdow does not begm until Judgment has become final and IS no 

16 longer appealable Therefore, Respondents move th1s Court to dJsmJss the EAJA motion for lack of 

17 JunsdJctwn, or m the alternative to hold the motwn m abeyance pendmg appeal Respondents do not 

18 make any arguments concernmg 1ts pos1t1on as bemg "substantially JUStified," nor do they presently 

19 dispute any of the fee clmms. Respondents do, however, request that Jf1ts motion to dismiss the 

20 EAJA claim and motwn to hold EAJA motion m abeyance are both demed, that they be afforded 

21 more time to respond to the substance of the motwn, c1tmg the need to spend time workmg on the 

22 present appeal and "other htJgatwn matters." No competent affidavit was submitted attestmg to 

23 what "other htJgatlon matters" were so demandmg of counsel's time 

24 Movmg to the pehtwners' motwn, the prec1se 1ssue that the Court must first address 1s to 

25 define the time at wh1ch the penod begms that a prevmlmg party may file a motion for fees and costs 

26 under the EAJA In other words, the Court must dec1de whether the EAJA estabhshes a fixed 
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1 wmdow m wh1ch a preva1hng party must file an apphcahon for fees, or a deadlme by wh1ch the party 

2 must file Because the Court determmes that a deadlme 1s estabhshed and that the apphcatton for 

3 fees 1s therefore timely, the Court then considers the underlymg cla1m w1th respect to the substantial 

4 JUstlficatton 1ssue and the affidavit submitted m support of the apphcatton, and GRANTS the 

5 motton 

6 ANALYSIS 

7 1 T1mehness 

8 The EAJA prov1des for an award of attorney's fees m cases htlgated agamst the Federal 

9 Government Specifically, the EAJA prov1des. 

10 (d)(l)(A) Except as otherw1se spec1ficallyprov1ded by statute, a court shall award to a 
preva1hng party other than the Umted States fees and other expenses, m additton to 

11 any costs awarded pursuant to subsectton (a), mcurred by that party many c1v1l action 
(other than cases soundmg m tort), mcludmg proceedmgs for JUdiCial rev1ew of 

12 agency action, brought by or agamst the Umted States m any court havmg JUnsdtctlon 
of that action, unless the court finds that the posttlon of the Umted States was 

13 substantially JUstified or that spec1al circumstances make an award unJust 

14 (B) A party seekmg an award of fees and other expenses shall, wtthm thtrty days of 
final mdgrnent m the actton, subm1t to the court an apphcatton for fees and other 

15 expenses whtch shows that the party IS a prevathng party and IS ehgtble to rece1ve an 
award under thts subsection, and the amount sought, mcludmg an 1tem1zed statement 

16 from any attorney or expert w1tness representmg or appeanng m behalf of the party 
statmg the actual time expended and the rate at wh1ch fees and other expenses were 

17 computed The party shall also allege that the posttton of the Umted States was not 
substantially JUstified Whether or not the pos1tton of the Umted States was 

18 substantially Justified shall be determmed on the basts of the record (mcludmg the 
record wtth respect to the action or fa1lure to act by the agency upon whtch the c1v1l 

19 actwn ts based) whtch IS made m the c1vtl achon for whtch fees and other expenses 
are sought 

20 
28 U.S C § 2412 (2002) (emphasis added) "Fmaljudgment" ts defined as "a judgment that ts final 

21 
and not appealable" IQ_ at§ 2412(d)(2)(G) 

22 
At first glace, the language "w1thm thtrty days" may appear to 1mply that an apphcatwn for 

23 
fees must be made dunng a fixed wmdow ofttme begtntlmg when an actton can no longer be 

24 
appealed- 30 days after Judgment ts entered by a d1stnct court 1f that JUdgment 1s not appealed, or 90 

25 
days after JUdgment 1s entered by a c1rcutt court tf the Governt11ent does not file for a wnt of 

26 
certtoran Yet courts that have exammed the legtslatlve history of the act and tts 1985 amendments 
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1 have come to the contrary conclusiOn, that the EAJ A establishes a dead1me for filing fee requests, 

2 not a fixed wmdow dunng wh1ch they must be filed Th1s appears to be an unresolved 1ssue m the 

3 Nmth C1rcmt 

4 Pnor to the amendments to the act, a c1rcmt split ex1sted as to whether the 30-day deadlme 

5 for filing a fee applicatiOn commenced upon a final but appealable order of the d1stnct court, 

6 McOmston v Marsh, 707 F 2d 1802 (9th C1r 1983 ), or not unttl the exp1rat10n of the !lme for appeal 

7 or the comple!lon of any appeal taken Mass Umon Public Housmg Tenants v P1erce, 755 F 2d 177 

8 (D C. C1r 1985), McDonald v Schwe1ker, 726 F 2d 311 (7th C1r 1983) Congress resolved the 

9 d1fference of op1mon by clearly defimng "final JUdgment" as "a Judgment that 1s final and not 

10 appealable" Pub.L No 9980, § 2, 99 Stat. 185 (Aug. 5, 1985) In enactmg the amendments, 

11 Congress expressly stated 1ts mtent to "rattfy the approach taken by the courts" m McDonald and 

12 Mass Umon. Cervantezv Sullivan,739FSupp 517,519(ED.Cal.1990)cltmgHR.Rep No 

13 99-120, 99th Cong, 1st Sess, U.S Code Cong & Admm News 1985, at 132. 

14 Thus, 1t IS clear that the EAJA establishes a deadline after wh1ch an applicatiOn for fees IS 

15 !tme-barred, occumng 30 days after JUdgment 1s entered by a d1stnct court 1fthe actwn IS not 

16 appealed, or 90 days after JUdgment IS entered by a c1rcmt court 1f the Government does not file for a 

17 wnt of certwran AI Harb1 v INS, 284 F 3d 1080, I 084, 1086 (9th C1r. 2002) Yet McDonald also 

18 noted that "the 30-day prov1s10n m the Act was meant to establish a deadline, not a startmg pomt" 

19 726 F.2d at 314 At least two courts have adopted th1s ratwnale after the amendments took effect 

20 Utu Utu Gwattu Pamte Tnbe v DOl, 773 F Supp 1383 (ED. Cal 1991), Cervantez v Sullivan, 739 

21 FSupp 517(E.D.Cal 1990) 

22 A recent c1rcmt court dec1s10n also sheds light on th1s 1ssue In Adams v SEC, 287 F 3d 183, 

23 186-89 (D.C. C1r. 2002), the court mterpreted § 504 of the EAJA, the parallel attorney's fees 

24 proVISIOn applicable m admm1strattve proceedmgs, to also establish a "deadlme" for filmg for fees of 

25 30 days after an adm1mstra!tve order IS no longer appealable In domg so, the court analogtzed § 504 

26 to§ 2412, and found McDonald to be persuas1ve authonty. The court found that havmg a deadline 
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I by whiCh the prevmlmg party could file a smgle application for fees would reduce the costs to that 

2 party Yet the court acknowledged that 

3 Even 1fEAJA may shll allow the filing of two apphcatwns by readmg EAJA's 30-day 
penod as not a wmdow for filing, but rather merely as a deadlme for filmg, allowmg 

4 the applicant to choose when to file does not disadvantage the government "[G]1vmg 
the claimant a chmce whether to ask for fees after he wms m the d1stnct court or after 

5 the appeal max1m1zes h1s welfare, at some cost perhaps to the courts but none we can 
thmk of to the executive branch " 

6 
Admns, 287 F 3d at 188 (emphasis m ongmal), c1t1ng McDonald, 726 F 2d at 314-15 

7 
The Court finds the above rationale persuasive. There IS no disadvantage to allowmg a 

8 
prevmlmg party to apply for fees along the way, each hme 1t prevmls In general, 1t would appear 

9 
that allowmg for applicatiOn of fees 1mmedmtely after a d1stnct court Issues 1ts judgment would tend 

10 
to promote JUdiCial efficiency, smce any fee award or demal thereof could be addressed 1mmed1ately 

11 
and contemporaneously w1th the ments, 1f even by way of separate appeal. The Court concludes that 

12 
the EAJA does not create a fixed wmdow dunng wh1ch all fee applications must be filed, but rather a 

13 
deadlme before wh1ch such applicatiOns must be filed The chmce of whether to file for an award of 

14 
fees as the case proceeds m the appellate process or to wmt unhl all litigation has ceased should be 

15 
left to the litigant 

16 
The Supreme Court's declSlon m Melkonyan v Sullivan, 501 US 89 (1991), and related 

17 
cases do not compel a d1fferent result Those cases clearly hold that a prevmlmg party may choose to 

18 
wa1t until the end of the htlgatwn to apply for fees and costs at all levels at wh1ch he or she 

19 
prevalied Id. at 96 Yet nothmg m those dec1s10ns precludes the prevmhng party from fihng 

20 
separately at each level as the lihgatlon proceeds A filing deadlme was estabhshed, not a filing 

21 
wmdow 

22 
2. "Substantially Jushfied" 

23 
"[A] court shall award to a prevmlmg party . fees and other expenses . mcurred by that 

24 
party many c1v1l actwn . brought by or against the Umted States many court havmgJunsd!ctwn 

25 
of that actwn, unless the court finds that the pos1hon of the Umted States was substantially JUshfied" 

26 
28 USC § 2412. Although a prevmhng party must allege m 1ts motwn that the Government's 
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I positiOn was not substanlially JUSl!fied, the Government bears the burden of showmg substantial 

2 JUStificatiOn Edwards v McMahon, 834 F 2d 796, 802 (9th C1r 1987) 

3 The Court considers the 1ssue of substanlial JUstificatiOn to be unopposed for several reasons 

4 Fust, the Local Rules of the Western D1stnct ofWashmgton set forth clear deadlines for pleadmgs 

5 subm1tted on motwns on the Court's calendar Local Rule CR 7(d)(3), under whiCh the present 

6 motiOn was properly noted, reqmres that "[a ]ny opposlllon papers shall be filed and served not later 

7 than the Monday before the notmg date " If more time 1s reqmred to respond to a motwn, the 

8 opposmg party has the optiOn of filing a "motwn for relief from a deadline or lim1t 1m posed by an 

9 order, federal rule or local rule." Local Rule CR 7( d)(2)(A) Such a motwn would be noted on the 

I 0 Court's calendar for cons1deratwn seven days after 1ts filmg date In the present case, the 

II Government filed a lim ely response to the motwn, but rather than address the ments of the mol! on or 

12 move the Court for a contmuance, 1t chose to argue solely that the molion was unlimely The 

13 Government then asked that 1t be giVen another opportumty to address the ments of the motiOn 

14 should the Court dec1de that the motwn was timely No motwn for leave of court was filed, no 

15 motiOn for relief from a deadlme was noted on the Court's calendar The Court has no sympathy for 

16 such complete disregard for the Local Rules ofth1s d1stnct To allow such a tache to succeed would 

17 mv1te chaos, CIVil litigants could s1mply choose not to respond to arguments whenever they were too 

18 busy m their Jaw practices to comply w1th the Local Rules, expectmg to get another chance to argue 

19 1f their pnmary argument did not succeed Th1s approach would not be countenanced With any other 

20 represented litigant before th1s Court, and 1t w1ll not be countenanced here 

21 Second, the Local Rules prov1de that "[ 1]fthe motiOn reqmres cons1deratwn of facts not 

22 appeanng of record, the movant shall also serve and file cop1es of all affidavits, declarations, 

23 photographic or other evidence presented m support of the motiOn" Local Rule CR 7(b)(l) 

24 Respondents assert that the1r "opemng bnefm the Nmth C1rcmt [m the appeal ofth1s case]1s due on 

25 or before March 21, 2003, and the time of undersJgned counsel must be directed toward wntmg the 

26 bnef as well as handlmg other litigalion matters" Opp at 6 Even 1f demands on counsel's lime 
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I were a legJhmate excuse for not addressmg the ments of a motwn properly before the Court, 

2 Respondents put forth no affidaVIt or declaratwn of counsel attestmg to what "other h!igatwn 

3 matters" are so pressmg. 

4 Th1rd, 1t 1s well-established that fa~lure to argue an 1ssue m one's bnef constitutes wa1ver of 

5 that 1ssue Jones v Wood, 207 F 3d 557, 562 n 2 (9th C1r 2000) (failure to argue an 1ssue man 

6 opemng bnef constitutes wa~ver), Bazauye v. INS, 79 F 3d 118, 120 (9th Cu 1996) (1ssues ra1sed for 

7 the first time m reply bnef are waJVed) Further, 1ssues ra1sed m a party's bnefbut not specifically 

8 argued are hkew1se deemed abandoned Acosta-Huerta v Estelle, 7 F 3d 139, 144 (9th C1r. 1992) 

9 (fmlure to argue reasons for new tnal and severance of charges constituted wa1ver of those 

I 0 arguments). Here, the Government has fmled to put forth any argument on the 1ssue of substantial 

II Justificatwn of 1ts posJtwns m the underlymg case, those arguments are therefore deemed waJVed 

12 As the Government bears the burden of showmg substantial JUS!ificahon, the Court cons1ders the 

13 assertwn of pe!ihoners to be unopposed, and grants the motwn on th1s issue 

14 In any case, a bnefrev1ew ofth1s Court's order of January 17, 2003, demonstrates that, taken 

15 as a whole, the underlymg position of the agency and the Government's htigatwn posJ!ion were not 

16 substantially JUS!ified Fust, th1s Court found that every source of law presented by the part1es 

17 contradiCted the INS' legal pos1t10n regardmg 1ts mterpretatwn of the relevant statute, mcludmg the 

18 "structure of the statute, the relevant case law, the leg~slative history of the precursor statute, [and] 

19 mternatwnallaw," and that Pe!itioners' readmg was "the only mterpreta!ion that would g1ve effect to 

20 all sections of the statute" January 17,2003 Order at 19 Second, pnor to th1s actwn Respondents 

21 had twiCe htJgated these same statutory 1ssues unsuccessfully Jama v. INS, 2002 WL 507046 (D 

22 Mmn March 31, 2002) (Tunhe1m, J ); Farah v INS, 2002 WL 31866481 (D Mmn Dec 20, 2002) 

23 (Frank, J.) Third, where an agency's posJtJOn vwlates 1ts own regulatwns, the pos1hon 1s not 

24 substantially JUstified Gu!ierrez v. Barnhart, 274 F 3d 1255, 1258 (9th C1r 2001) This Court has 

25 already found that Respondents' htigatwn position IS mcons1stent w1th 1ts own regula!ions January 

26 17,2003 Order at 17-18 Fmally, Respondents' deciSion not to release the Jdenti!Jes and locatwns of 
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Case 2:02-cv-02304-MJP   Document 57    Filed 05/27/03   Page 8 of 10

I the members ofpelitwners' class was not substan!ially JUS!ified, makmg class cerlificatwn necessary 

2 m order to "address[] the problem of mterstate transportalion of mdtvtduals subject to final orders of 

3 removal and the correspondmg dtfficulty m obtammg counsel." Mi. at 24 

4 

5 

6 

7 

8 

9 

10 

3 Pe!itioner's "ttemtzed statement" 

An affidavit submttted m support of a motiOn for fees and costs under the EAJA must mclude 

an "ttemtzed statement from any attorney or expert wttness representmg or appeanng m behalf of the 

party statmg the actual lime expended and the rate at whtch fees and other expenses were computed " 

28 USC § 2412(d)(l)(B) The Supreme Court has observed that. "[t]here IS no prectse rule or 

formula for makmg fee determmalions under EAJA The Dtstnct Court may attempt to tdenbfy 

II spectfic hours that should be ehmmated The court necessanly has dtscretwn m makmg thts 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

eqmtablejudgment" Hensleyv. Eckerhart, 461 U.S 424,434-37 (1983) 

Ftrst, for the reasons stated above, the Court finds the ttemtzed statement to be unopposed 

Next, the Court finds the statement submttted by PetitiOners does contam the "actual time 

expended" and the "rate at whtch the fees were computed." The Court notes that the rate charged by 

Pelitwners' counsel was the statutory rate of$125, pursuant to 28 U.S C § 2412(d)(2)(A), whtch 

counsel states IS far below normal billable rates charged to pnvate clients The declaratiOn submttted 

by counsel mdtcates each attorney's area of work, as well as a statement of actual lime expended by 

each attorney to the tenth of an hour The reqmrements of the statute havmg been met, and there 

bemg no oppostlion, the Court hereby GRANTS the motiOn for attorney's fees m the amount of 

$119,137.50 The Court finds thts amount to be reasonable m hght of the complexity ofthe 

h!igatwn and the quality and thoroughness of the work performed 

Next, work done by paralegals and legal asststants can be compensable under the EAJA See 

Krecwch v Umted States, 316 F.3d 684,687 (7th Ctr 2003). "The Supreme Court, and lower 

courts, have approved the mel us ton of fees for paralegals, law clerks, and law students, m fee awards 

ORDER ON MOTION FOR FEES AND COSTS- 8 
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I under EAJ A or analogous fee-shlflmg statutes, on the theory that thetr work contnbuted to the1r 

2 superviSing attorney's work product, was traditionally done and btlled by attorneys, and could be 

3 

4 

5 

6 

done effectively by nonattorneys under supervtswn for a lower rate, thereby lowenng overall 

litigatwn costs" Cook v Brown, 68 F 3d 447,453 (Fed Ctr 1995), cltmg M1ssoun v. Jenkins, 491, 

US 274, 288 n 10 (1989) However, paralegal and assistant work 1s normally only compensable 

when the work was that "traditionally done by an attorney." Hyatt v Barnhart, 315 F 3d 239, 255 
7 

(4th Ctr 2002), Celeste v Sullivan, 988 F.2d I 069, 1070 (lith Ctr 1992) 

8 

9 

10 

11 

12 

The declaratwn submttted attests to spectfic tasks performed by Ms Kathy Rtley, the lead 

paralegal who worked on th1s case, mcludmg the collection and organtzatwn of matenals from other 

JUnsdtctlons, as well as organtzatwn of cases, statutes and regulatwns and other mater~als Gellert 

Dec! at 5 These tasks can be srud to have been tradttionally done and btlled by attorneys However, 

g~ven that the JUstificatiOn for allowmg such compensatiOn 1s the lower~ng of overall litigatwn costs, 

13 the Court finds that the proposed rate IS unreasonable, and lowers the rate to $65 per hour. Therefore 

14 the total runount of compensatiOn for Ms. Rtley's time ts 145 6 hours x $65/hour = $9464 As to the 

15 other paralegals workmg on th1s case, not enough mformatwn 1s provtded for the Court to determme 

16 whether the tasks performed were tradttlonally those done and btlled by attorneys These runounts 

17 are therefore DENIED 

18 Fmally, costs are requested m the runount of$847 96 The Court finds these costs to be 

19 reasonable, and therefore GRANTS the request. 

20 

21 

22 

23 

CONCLUSION 

In light ofthe leg~slatlve htstory of the EAJA and the relevant case law, the Court holds that 

Petitioners' application for fees 1s timely. As the mer~ts of the motwn were not opposed by 

Respondents, the Court hereby GRANTS the motwn Fees and costs are awarded m the total amount 
24 

25 
of$129,449 46 

26 
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I The Clerk IS directed to send copies of th1s order to all counsel of record 

2 Dated May dj:_, 2003 

3 

4 1Z~J~ 
Marsha J Pecrunan 

5 Umted States D1stnct Judge 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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