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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Plaintiffs submit the following response to Defendant County of Orange’s

Proposed Plan in Response to the Court’s January 7, 2011 Findings of Fact and

Conclusions of Law.

DATED: March 11, 2011 Respectfully submitted,

HADSELL STORMER KEENY 
      RICHARDSON & RENICK LLP

By / s/- Virginia Keeny                                            
   Virginia Keeny 
Attorneys for Plaintiff
FRED PIERCE 
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1 It should be noted that the term “wheelchair bound,” is not used by the
disabled community and has no accepted meaning.  Is a person who must use a
wheelchair for movement but who can use a stationary chair for seating
“wheelchair bound?”  Is a person who sometimes uses a wheelchair but in other
instances uses a walker to maintain muscle strength (for example someone with
multiple sclerosis) “wheelchair bound?”  Many people with significant mobility
impairments are not bound to a wheelchair but may resort to using one ove rthe
course of the day.  

1PLNTF’S REPLY TO DEFT’S PROPOSED PLAN 

MEMORANDUM IN OPPOSITION

I.  INTRODUCTION

Plaintiffs commend the County of Orange for presenting a coherent and extensive

Proposed Plan (hereafter the “Plan”) to begin to remedy the ADA violations found by this

Court to exist within the Orange County jails.  The Plan goes far to address many of the

inaccessible features in the jails and proposes reassignment of inmates which appears

well-tailored to addressing immediate needs.  The Plan remains deficient, however, in

many critical respects: 1) the definition of the class is overly narrow and has previously

been rejected by this Court; 2) it has no monitoring component to ensure timely

compliance, provide reports and underlying data to the court and counsel, and allow for

meaningful review; 3) it has insufficient training both in terms of number of trainings,

detail regarding the type of training, who will be trained, how often, and by whom; 4) it

omits any enforcement mechanism to permit swift recourse to the Court if compliance

does not occur; 5) with respect to Theo Lacy, it sidesteps its obligation to retrofit the

Module O facility, which was built after the passage of the ADA, to make it fully ADA

compliant; 6) it leaves female class members in completely inaccessible housing units for

an indefinite period of time; and 7) in various specific respects, it omits some of the relief

ordered by the Court.  

II.   INADEQUATE COVERAGE OF PROPOSED PLAN 

A.  Definition of Disability

Defendant’s Plan is fundamentally flawed because it narrows itself to only those who

are “wheelchair bound.”1  This  narrow interpretation of the class has never been used in the
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2 The Ninth Circuit acknowledged and approved that Plaintiffs were

pursuing claims under both the ADA and California’s Disabled Persons Act. 
Pierce v. Orange County, 527 F.3d 1190, 1214 (9th Cir. 2008).  
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case and was expressly rejected by the Court in response to Defendant’s attempt at trial to

argue that the class only applied to inmates who were both mobility and dexterity impaired.

(Court Order, dated January 7, 2011, at 3.)   Just as this Court rejected the attempt to limit

the class to this small subset, the Court must reject this attempt.  The class should cover all

detainees with mobility or dexterity impairments which limit walking, sitting, or using their

arms or hands.  This would include all those who are required to use walkers, canes, crutches

or prosthetics, not only those in wheelchairs.  Defendant’s attempt to provide relief to only

those in wheelchairs, while leaving amputees, those in walkers or those on crutches in

inaccessible and dangerous housing units, deprived of all program access, is, quite frankly,

shocking.  

Equally troubling, Defendant seeks to provide accessible housing and program access

only to those individuals with a “perm anent” mobility or dexterity im pairment.  This

language is not in the federal statute nor in the state statute, California’s Disabled Person’s

Act, Civil Code Section 54(c) and 54.1(d),  which provides even broader relief.2 

The ADA, as originally enacted, protected a "qualified individual with a disability"

from discrimination. The ADA defined an individual as “disabled,” and entitled to

protection, if he had "a physical or mental impairment that substantially limit[ed] [him in]

one or m ore … m ajor life activities [MLAs] ," i.e., was actually  disabled, or if he was

"regarded as having such an im pairment." Id. § 12102 (2)(A) & (C).  There was no

requirement in the language of the ADA that the impairment be “permanent.”  Numerous

conditions are not “permanent,” but may be very disabling when they exist.  For example,

many mental impairments are not “permanent” and even conversion disorders resulting in

paralysis, can abate or disappear completely.  Someone may have a badly broken leg, hip or

back which may impede their walking for months or years, but ultimately recover from the

injury.   Nonetheless, som e courts began to  curtail the co verage of the Act by drafting

Case 8:01-cv-00981-ABC -MLG   Document 754    Filed 03/11/11   Page 6 of 35   Page ID
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42 U.S.C. § 12102, as amended, provides the following “Definition of disability;” 
As used in this Act:
(1) Disability. The term "disability" means, with respect to an individual--
(A) a physical or mental impairment that substantially limits one or more major life
activities of such individual;
(B) a record of such an impairment; or
(C) being regarded as having such an impairment (as described in paragraph (3)).
(2) Major life activities.
(A) In general. For purposes of paragraph (1), major life activities include, but are
not limited to, caring for oneself, performing manual tasks, seeing, hearing, eating,
sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading,
concentrating, thinking, communicating, and working.
(B) Major bodily functions. For purposes of paragraph (1), a major life activity also
includes the operation of a major bodily function, including but not limited to,
functions of the immune system, normal cell growth, digestive, bowel, bladder,
neurological, brain, respiratory, circulatory, endocrine, and reproductive functions.
(3) Regarded as having such an impairment. For purposes of paragraph (1)(C):
(A) An individual meets the requirement of "being regarded as having such an
impairment" if the individual establishes that he or she has been subjected to an
action prohibited under this Act because of an actual or perceived physical or
mental impairment whether or not the impairment limits or is perceived to limit a
major life activity.
(B) Paragraph (1)(C) shall not apply to impairments that are transitory and minor. A

3PLNTF’S REPLY TO DEFT’S PROPOSED PLAN 

limiting language onto the definition of disability. See, e.g., Sutton v. United Air Lines, 527

U.S. 471, 119 S. Ct. 2139, 144 L. Ed. 2d 450 (1999)(a  person whose physical or m ental

impairment was corrected by medication or other measures did not have an impairment that

substantially limited a major life activity).

On September 25, 2008 , Congress enacted the ADA Am endments Act of 2008

(ADAA) in order to "reinstat[e] a broad scope of protection" under the ADA and to "reject"

the holdings in Toyota Motor Mfg., Ky. v. Williams, 534 U.S. 184, 122 S. Ct. 681, 151 L. Ed.

2d 615 (2002), and Sutter. ADAA § 2(b), Pub. L. No. 110-325, 122 Stat. 3553, 3554.

Congress delayed the effective date of the ADAA to January 1, 2009. Id. § 8, 122 Stat. at

3559.  As amended the new definition of disability includes all impairments unless they are

“ t r a n s i t o r y  o r  m i n o r . ” 3  “ T r a n s i t o r y  o r  m i n o r ”  i s  f u r t h e r
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transitory impairment is an impairment with an actual or expected duration of 6
months or less.
(4) Rules of construction regarding the definition of disability. The definition of
"disability" in paragraph (1) shall be construed in accordance with the following:
(A) The definition of disability in this Act shall be construed in favor of broad
coverage of individuals under this Act, to the maximum extent permitted by the
terms of this Act.
(B) The term "substantially limits" shall be interpreted consistently with the
findings and purposes of the ADA Amendments Act of 2008.
(C) An impairment that substantially limits one major life activity need not limit
other major life activities in order to be considered a disability.
(D) An impairment that is episodic or in remission is a disability if it would
substantially limit a major life activity when active.
(E) (I) The determination of whether an impairment substantially limits a major life
activity shall be made without regard to the ameliorative effects of mitigating
measures such as--
(I) medication, medical supplies, equipment, or appliances, low-vision devices
(which do not include ordinary eyeglasses or contact lenses), prosthetics including
limbs and devices, hearing aids and cochlear implants or other implantable hearing
devices, mobility devices, or oxygen therapy equipment and supplies;
(II) use of assistive technology;
(III) reasonable accommodations or auxiliary aids or services; or
(IV) learned behavioral or adaptive neurological modifications.
(ii) The ameliorative effects of the mitigating measures of ordinary eyeglasses or
contact lenses shall be considered in determining whether an impairment
substantially limits a major life activity.
(iii) As used in this subparagraph--
(I) the term "ordinary eyeglasses or contact lenses" means lenses that are intended
to fully correct visual acuity or eliminate refractive error; and
(II) the term "low-vision devices" means devices that magnify, enhance, or
otherwise augment a visual image.

4PLNTF’S REPLY TO DEFT’S PROPOSED PLAN 

defined as likely to last fo r less than six months.  Thus, Defendant’s requirem ent of a

“permanent” disability has no basis in the statute.  See Diaz v. Fed. Express Corp., 373 F.

Supp. 2d 1034, 1046 (C.D. Cal. 2005) (pre-am endment case rejecting requirem ent of

“permanent disability”).  Furthermore, the regulations and the EEOC's interpretive guidelines

clearly state that an impairment need not be permanent in order to rise to the level of a
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disability. See 29 C.F.R. § 1630.2(j) (2) (iii) (sic); EEOC Compliance Manual § 902.4(d),

at 902-30.

In addition, the term disability also incorporates disabilities of temporary duration

under Cal. Civ. Code § 54.   Ellis v. City of Reedley, 2007 U.S. Dist. LEXIS 25333 *32 (E.D.

Cal. 2007); Cal Civ Code § 54; Cal. Gov't Code 12926(k)(1)(B).  Under Cal Civ Code § 54,

"'[d]isability" means any mental or physical disability as defined in Section 12926 of the

Government Code," which the California S upreme Court h eld "is intended to result in

broader coverage under the law of this  state than under that federal act."  Colmenares v.

Braemar Country Club, Inc., 29 Cal. 4th 1019, 1027 (2003).  Accordingly, in Ellis, the court

found that "infrequent" migraine headaches constituted a disability  as defined by Cal. Gov't

Code 12926(k). Ellis, 2007 U.S. Dist. LEXIS 25333 at *32. 

Furthermore, the class must also include all those who are “perceived as disabled.”

If a person is perceived as disabled from a mobility perspective, whether short or long term,

they are p laced by Defendant in one of thes e segregated housing units.  If they are not

perceived as disabled by the jail classifica tion personnel, they ar e placed in general

population.  Thus, once a person is classified because they are perceived as having a mobility

impairment and segregated from the general population in Ward C, or Module K or wherever

the County wants to house people with impairments and assistive devices, they all should

receive the same treatment and be placed in fully accessible cells.  

Defendant is currently proposing an indefe nsible, unsafe, and, Plaintiffs contend,

illegal system, wherein individuals who it concedes are permanently disabled are placed in

accessible cells (which it is committing itself to build), while those who are considered

disabled enough to be put in Ward C or M odule K (but are not “wheel chair bound”), are

required to continue to use inaccessible features and will not have access to programs and

activities offered to non-disabled inmates.  This two tier system if antithetical to the purposes

of the ADA.

Thus, the class to be protected should include all those with disabilities as defined by

the ADA, as am ended.  It should specify that this includes all those with im pairments

Case 8:01-cv-00981-ABC -MLG   Document 754    Filed 03/11/11   Page 9 of 35   Page ID
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expected to last six or m ore months, as well as all of those p erceived to have conditions

which impair their ability to use their arms or legs.  Otherwise, defendant will continue to

house individuals using casts, crutches and canes in cells without accessible features; and

deny these same i ndividuals access to program s and services.  This would defeat the

purposes of the recent amendments to the ADA to make the definition of disability and the

protections of the Act as broad as possible.  See, e.g. EEOC v. AutoZone, Inc., 630 F.3d 635

(7th Cir. 2010).

Additionally, Plaintiffs are concerned about the designation for Cat #2 inmates, which

states that these inmates are “wheelchair bound” and  “require extraordinary medical care.”

At trial, defendant explained that those who truly need extraordinary care are in a hospital

associated with the jail.  The single nurse who was on duty in Ward C to deal with all

inmates placed there was hardly capable of  providing “extraordi nary medical care.”

Plaintiffs understand this designation, therefore, to designate nothing more than that these

class members do not need hospital care, but require some access to nursing supervision.

Thus, Plaintiffs do not want these Cat#2 inmates to be denied access to programs, visits and

outdoor recreation, categorically, because they fall into this subclass.  Each inmate must be

assessed individually and on an  ongoing basis to determ ine if he or she is capable of

participating in such activities.  

In discussions with individuals in the disabled rights community, Plaintiffs’ counsel

has heard concerns expressed about the low number of class m embers identified by

defendant.  Nine m ale class members and no fem ale class members, as reported by the

County, was considered highly unlikely given the number of people with disabilities in the

general population and the prevalence of mobility impairments in older communities, and

communities with high incidence of diabetes, among others.  Plaintiffs share this concern

that the County may be under- designating individuals as part of the class through improper

medical classification.  Therefore, Plain tiffs urge the Court to appoint Dr. Terry Hill to

conduct a short term review (six months from date of entry of the order) of the following

issues: 1) the classification process itself to  ensure the County is  placing detainees with

Case 8:01-cv-00981-ABC -MLG   Document 754    Filed 03/11/11   Page 10 of 35   Page ID
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mobility and dexterity im pairments in the protected class an d not improperly excluding

individuals by deeming them to be “impermanent;” and 2) the medical assessment used by

the jails to determ ine whether class m embers can participate in  programs or activities to

ensure that they are not being excluded wit hout medical basis.  Dr . Terry Hill is a well

respected expert on issues of inmate medical classification and has worked extensively with

the receiver on the ongoing federal litigation challenging the m edical care in California’s

prison system.  Dr. Hill’s curriculum vitae is attached hereto as Exhibit 1.  

B.  Duration of Modification Process

While Plaintiffs acknowledge that some barrier removal projects or remodeling will

take more than a few weeks, and that there is value in distinguishing between short term and

longer term remediation, the proposed categories are so im precise as to be m eaningless.

According to Defendant, “short term” modification is a modification which can be completed

within “weeks.”  This is too imprecise , as it could mean as few as two weeks or as many as

100 weeks.  Short term is bette r defined as “within one m onth of the entry of the court

order.”

“Intermediate Term” modifications also should be recognized but again need a more

precise measurement than “months.”  Intermediate Term modifications should be defined to

be “completed within 6 months from entry of the order.”

“Long term” project cannot be defined with the open-ended term of “one year or

longer,” as that could allow delays of m any years.  Plaintiffs propose that the long term

modifications be completed within one year of entry of the order. 

C.  Duration of Injunction

Although Defendant has not set forth a ny proposed time limit for the injunction,

Plaintiffs believe that a three year period is  necessary.  First, m any of the repairs, by

Defendant’s own admission, will take some time, even up to a year, to complete.  Many of

the proposed procedures are brand new to the jails and will need tim e to be rolled out to

deputies, reviewed and possibly adjusted.  Fo r a jail culture  to actually internalize new

procedures, there needs to be several years of uniform and monitored practices.  Therefore,
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a minimum of three years is required for any injunction.  

III.  PLAN OVERVIEW BY FACILITY

A.    THEO LACY FACILITY

     1.  Overall compliance

Defendant cannot avoid its legal obligation to bring Module O of Theo Lacy, a

building that was constructed entirely after the passage of the ADA, into full compliance

with the ADA.  (Court Order, ¶ 106, citing 28 C.F.R. Sect. 35.151(a).)  While Defendant’s

current Plan in m any respects is a satisfactory response to housing disabled inm ates,

Defendant has no long term  plan for retrofitting this facility so that it is fully compliant.

Defendant was under a mandatory duty to build the requisite number of cells and to make

the facility fully accessible when it was first constructed.  Id.  It did not do so.  Id. While it

well may be the case that it m ay take m ore time to rem edy the situ ation post-original

construction, Defendant must initiate and complete those steps in a reasonable time frame.

The Court made very specific findings and orders regarding Module O at Theo Lacy

which have been disregarded by Defendant.  The Court found that Module O was built in

2001 and so must be deemed a “new facility” under the ADA regulations.  As a whole, the

Court found, it must be “readily accessible to and usable by individuals with disabilities.”

(Order  ¶ 106, p. 29.) The Court found that none of the cells in Sector 41 (made up of single

and two person cells) had been m odified, although disabled detainees and inm ates were

housed there.  (Order, ¶ 115, p. 31.)  The Court also found that 2% of the cells in the five

identical sectors in Module O could be m ade accessible.  Id., at 117.  However, the court

found that the evidence was insufficient to  determine the total num ber of cells.  Id..

Accordingly, the Court stated that “the County is ordered to provide Plaintiffs’ counsel and

the Court with the number of total cells in order to determine the two-percent figure.  This

must be included in the plan which the court has ordered.”  Id., at ¶ 117.  Based on the

numbers which the County was to provide, the court ordered that at “least two percent of

each type of cell in that facility [Module O] be made fully accessible.”  (Order, at p. 76, lns.
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19-25.)   This information was not provided in the Plan.4   

Defendant’s current proposal, making one open ward accessible by bringing its shower

and toilet and phone up to code, does not co mply with the ADA.  New constru ction and

every aspect of that construction must be accessible. The 2% requirement applies to each

type of cell and is not met by clustering all inmates in one room. There well may be inmates

with disabilities who need single cell, double cell or even four person cell configurations.

The jail designed those different types of cells for a penological reason (isolation, discipline,

moderated social interaction, bunking with similar types of people) – disabled persons are

not excluded from that same analysis merely due to their disability. 

Therefore, the Plan needs to be modified as follows: Defendant will produce the total

number of cells (and a breakdown by type of cells) for each of the Sectors in Module O at

Theo Lacy.  This information will be provided to Plaintiff’s counsel and the court within one

week of the entry of this order.  

Defendant will prepare a plan setting forth how 2% of each of these types of cells can

be made accessible, time frame for completion of construction and when such construction

will be commenced.  The construction may take place on a staggered basis with a smaller

percentage of cells being completed initially than the total goal of 2% for each cell type.  

In completing this retrofitting, however, Plaintiffs have no objection to all of the

accessible individual cells being grouped in one sector, either Sector 37 or another sector,

since it will clearly be m ore economical to have only one accessible dayroom , shower,

phone, etc., servicing all of those cells.  In other words, Defendant does not need to make all

of the Module O dayrooms accessible (shower, phone, tables, toilet, etc), as long as one such

dayroom opening onto accessible cells (2% of total) is created.  

2.  Sector 37, Module O

Plaintiffs have no objection to Defendant’s basic proposal to transfer Cat #1 inmates

into Sector 37 of Module O (the open ward), as it appears that Defendant is committing to
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make that ward fully accessible.  Plaintiffs agree with the proposed m odifications to the

phone, tables, shower, book shelf, mirrors, toilet flush button, intercom  and jail rules (as

outlined at 3.A.4.(a)-(h)).  Defendant has committed to making those modifications “within

weeks,” and to accomplish the transfer within  two weeks.  Plaintiffs note that these

modifications omit alterations to the shower control to make it accessible and that feature

should be added to the order as follows:

3.A.4.c.  “Adjust fixture height, add grab bars and bench seat for shower; and modify

controls so fully accessible.”

Plaintiffs do, however, object to the uncerta in time frame for the transfer of Cat #2

inmates.  No  time fram e is given and so those inm ates apparently will rem ain in the

inaccessible and problematic Ward C for an indefinite time period.  Defendant must commit

to the transfer of those inm ates within 3 m onths of the entry of this order, or they m ay

continue to languish there as they have for years despite findings by this court and the 9 th

circuit that Ward C’s facilities are hazardous and unlawful.  The Court will recall that it is

Ward C where the shower posed an immediate threat to inmates with disabilities and was

found by this Court to be irremediable and unusable without physical modifications.  

3.  Classification Restrictions

The provision of only one single person cell in Module O at Theo Lacy for all male

inmates with disabilities who require separation from other inmates is entirely inadequate.

The inmates who may need separation include those with 1) infectious diseases; 2) protective

custody classifications where they m ay be hurt by others either due to the nature of their

violation; gang ties; or law enforcement affiliation; 3) administrative segregation for those

who could hurt others; and 4) disciplinary isolation for those who require discipline.  It is

completely inadequate to provide only one cell for these purposes.  At least three other cells

in Module O, Sector 37 need to be retrofitted in the short run to be fully accessible (prior to

the longer term project of making 2% of all different types of cells accessible in Module O).

If those cells do not have adequate room for an in-cell shower, provisions need to be
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made to transfer those inmates to an accessible and segregated shower area in one of th e

other Sector’s in Module O.  As this Court found when assessing similar situations in the

dayroom area for Module K (where female detainees are housed in the IRC), the County

could replace the inaccessible pre-fab shower currently used in these dayrooms with an

accessible model, at a cost of approximately $11-$20,000.  (Order, ¶ 74, p. 23.) Similarly,

the dayroom for these segregated cells must be modified to install an accessible toilet, phone,

table, bulletin board, mirror and other similar amenities.  By installation of such accessible

features, inmates requiring separation would be given the same day room  and shower

privileges as other inmates.  

Finally, as to the proposed changes to Cell 3 of Sector 42, a negative pressure cell

which presumably fulfills some purpose for containing disease, Plaintiffs have no objection.

(Defs. Plan at 3.A.5, p. 4.)  These simple changes to the shower height, grab bars and bench

set and lowering of i ntercom unit are appropriate and should be m ade as short term

modifications (a matter of weeks) as provided in the Plan.

4.  Outdoor recreation

The barrier removal proposals in the Plan for the Green Sector and for the recreation

area attached to Module are appropriate.  A specific deadline for their completion must be

set, however, as “Long Term” projects, according to Defendant, can take a year or more.

The modifications to the water fountain and toilet in the Green Sector and the toilet in the

outdoor Module Recreation area should be ordered completed within 9 months of the entry

of this order to ensure timely completion.   

Defendant’s decision to allow detainees with disabilities to use the Green Sector is

appropriate and should impose little additional burden on de fendant.  Pla intiffs remain

concerned , however, that de puties may discourage inmates from using the Green Sector

(because it requires transport of inmates a longer distance) or by using the excuse of medical

condition to deny outdoor recreation.  Therefore, the ADA Compliance person for Theo Lacy

should be charged with 1) conducting regular quarterly meetings with staff at  Module O to

explain the contents of this order and the need to provide equal access to recreation; 2)
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meeting with inmates to ascertain whether th ey have been p rovided access; 3) review of

request sheets and complaint forms from inmates (discussed further below); and reports to

the monitor on a quarterly basis on compliance.

5.  Visits  

Plaintiffs have no objection to the proposed visiting plan.  However, as with other

plans which are dependent on deputy movement, it is essential that deputies are trained on

these new rules and that compliance is enforced.  Therefore, the ADA Compliance person

for Theo Lacy should be charged with 1) conducting regular quarterly meetings with staff

at  Module O to explain the contents of this  order and the need to provide equal access to

visitation; 2) meeting with inmates to ascertain whether they have been provided access; 3)

review of request sheets and complaint forms from inmates (discussed further below); and

reports to the monitor on a quarterly basis of compliance

6.  Inmate Program Opportunities

It is extremely problematic that Defendant has elected to close the only accessible

program building it has constructed at Theo Lacy  and to contract out that facility to ICE.

Defendant’s proposal to shift the program s to “designated alternative locations in the

barracks area of the TLF” may be a suitable proposal but it is impossible to assess that plan

until it is im plemented.  As long as the IPB  is operational and used by inm ates at TLF,

defendant should be directed to offer class members full access to programs at that facility

and document which classes have been offere d, to whom  and whether they have been

accepted. 

Once the IPB building closes, a new acce ssible building must be provided for

inmates which offers the same range of classes as available at the other facilities, including

Musick.  It must have accessible classrooms with desks and chairs and equipment which is

accessible to mobility and dexterity im paired individuals.  There should be at least one

accessible bathroom in the facility for disabl ed detainees to use.  The County should be

precluded from using the tiny and inferior  “classrooms” at Module O, which have no desks,

chairs, computers or training m aterials and which are large enough to hold only a few
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inmates.  

The proposed use of CPTs and a CPT supervisor to provide information on classes,

to document all contacts with class members, to keep records of which inm ate requested

classes and which were provided is appropriate.  This information must be maintained for

three years (not two as Defendant proposes), and provided to the m onitor each quarter to

ensure compliance and to plaintiff’s counsel upon request. 

With respect to transportation to Musick, which is coordinated by deputies, the ADA

Compliance officer will be responsible for training deputies about their obligations to explain

transportation opportunities, to coordinate w ith CPT officials about class availability, to

coordinate transportation, and to document contacts with class members relative to offers to

transport to Musick or other facilities within TLF, if deputy escort is required.

Documentation of training, contacts, offers of transport and classes taken will be maintained

for three not two years and provided for inspection to the monitor on a quarterly basis or to

plaintiff’s counsel  upon request. 

7.  Policies and Procedures

The proposed plan states that the TLF “w ill adjust its policies and procedures to

accommodate” the various changes.  These new procedures need to be in written form ,

prepared within a month of the entry of the Court’s order, and provided to the monitor and

class counsel within 45 days of entry for review to ensure that they are clear and complete.

The ADA Compliance official for TLF will ensure that all deputies are trained on these new

policies and procedures when the new rules go into effect and on an ongoing basis thereafter.

B.  INTAKE RELEASE CENTER

1. Proposed Changes to Booking Loop Counters

Plaintiffs do not object to the special lift devices proposed as an alternative to lowering

the counter heights.  

2.  Proposed Changes to Cells in Booking Loop, Court Transfer and Release Cells

Plaintiffs  object to  Defendant’s plan to the extent that it ignores the Court’s order that

Case 8:01-cv-00981-ABC -MLG   Document 754    Filed 03/11/11   Page 17 of 35   Page ID
 #:4572



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

5The proposed modifications to TM13 (to create an accessible cell for female
inmates in the IRC court transfer area) appear appropriate.  (Defs’ Plan, p. 7,
Section 3.B.4.  In the interim period before this cell is fully modified, the county
will transfer female inmates directly to and from court without holding in a cell by
taking them directly to transport vehicles. (Defs. Plan, at 7, n. 3.)  Plaintiffs
approve of this interim plan.  

14PLNTF’S REPLY TO DEFT’S PROPOSED PLAN 

it must make fully accessible both a court transfer cell and a release cell on the male side of

the booking loop and the sam e on the fem ale side.  (Court Order, ¶ 21, p. 80.)  While

Defendant’s Plan appears to create an accessibl e court transfer cell for female inmates, it

omits such a cell for male inmates.5  The Plan must include modifications to create a fully

accessible cell for male inmates (separate from female inmates) in the court transfer area. 

In addition, it does not appear that any plan has been made to create accessible release

cells for male or female inmates despite this Court’s order.  As far as Plaintiffs can discern,

the only proposal by the County is that they will try to “speed up” the release process.  This

is an insufficient response to the problem  of holding disabled people in cells without

accessible facilities for indefinite periods of time.  The County needs to commit to modifying

a release cell on the male and the female side which is separate from the booking cell and the

court transport cell area.  Inm ates who are being released have either 1) been found not

guilty; 2) charges have been dropped: 3) they have posted bail, or 4) they have served their

time.  There is no reason why they should c ontinue to be housed even tem porarily with

inmates coming into the jail system facing serious charges or who are serving their sentences

in the county jail.  

3.  Module K and Female Class Members

The County’s current plan for females with mobility and dexterity impairments is

entirely unacceptable as it appar ently continues to house fem ale detainees in entirely

inaccessible cells in Module K at the IRC.  

       a.  Individual Cells

First, Defendant asserts that as a “long term” modification, it intends to make only 3
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cells accessible for the entire fem ale population in the Orange County Jail.  This is an

inadequate number as a matter of law and the facts presented.  First, at the time the case was

tried before this court, there were three women using wheelchairs (and possibly others with

other assistive devices), which would have maxed out the number of cells available under

the new Plan. While the County claims there are no class m embers as of the date the

proposed plan was subm itted, probably because of the narrow class definition to which

Plaintiffs object, obviously the disabled jail population fluctuates all the time.  The U.S.

Census Bureau estimates that 25%  percent of the population had a severe disability in 1991.

Population Profile of the Unite d States, U.S. Census Bureau. 

http://www.census.gov/population/www/pop-profile/disabil.html.   In recognition of these

numbers, this Court ordered that the jail make ten cells accessible for women.  (Order at 68,

lns. 10-11.)  Defendant has presented no evidence or argument why three cells are sufficient

or why it should not com ply with the ten ce lls mandate by the Court.  The Court should

adhere to that initial order.

Equally problematic is that the modification of the cells for female inmates  is deemed

to be a “long term” modification, meaning that it will take at “least one year to complete.”

(Def’s. Plan at p. 2, ln 3.)  This means that the women currently housed in the IRC who have

a covered disability, according to this proposal, will be housed in completely inaccessible

cells for another year or longer. There is no outer limit placed by the County on how long

it will take to make these changes.  Since all that is required to make the cells accessible is

installation of an accessible toilet and sink combination with properly affixed grab bars and

flush equipment, it is inconceivable that these simple modifications should fall into the long

term modification category.  These are Short Term modifications which can be completed

just as soon as the units ar e ordered and installed.  The court has previously found that

modification to an individual cell will cost no m ore than $7,000-8,000, and m aybe

considerably less.  (Order, ¶  66, p. 21.)  The creation of three accessible cells immediately

must be part of any final order.  

/ / /
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b.  Accessible Dayroom and Shower

Defendant acknowledges that it has not come up with a feasible plan for creating an

accessible shower and toilet in the day room associated with Module K.  (Defs. Plan, 3.C.2.b,

p. 8.)   This means that any female with a mobility or dexterity impairment who is brought

into the jail remains denied access to an acce ssible shower, the same situation which has

existed now at the jail since the WCJ was closed in May 2009.  (Court Order, ¶3, p. 8.)  It

is inexcusable that the County has not already remedied this obvious violation.  The County

further ignores findings of this Court, based on the evidence presented at trial, that portable

shower units exist and can be installed in the current day room.  (Order, p. 68, lns. 1-2.)  The

Court should order that such modifications be made within three months and disallow the

nebulous plan proposed by defendant.

Plaintiffs have no objections to the othe r minor modifications to the day room  in

Module K proposed by Defendant: lowering of phones, jail rules and installation of an

accessible table.  (Defs’ Plan, 3.C.2. c-e.)   It is inconceivable, however, that the modification

of a table and of the phone height should be deemed “long term” modifications, as Defendant

proposes.  These modifications could be done by a carpenter or even a skilled laborer, with

some guidance, in a matter of days at the outside.  These modifications should be classified

as “short term” and ordered completed forthwith.  

c.  Outdoor recreation

Defendant proposes transporting female inmates who are low security (if their medical

condition permits) to JAMF for outdoor activities.  As with the proposed transfer of m ale

inmates, there must be a process put into place to ensure they are bein g offered this

opportunity, actually transferred there for three hours per week, and that they are not being

discouraged from exercising this right or denied for non-existent medical reasons. 

For those who elect to rem ain in Module K, and to use the outdoor area associated

with that facility, however, they are denied  the same access to a toilet and sink as non-

disabled inmates.  While Defendant states that it will redesign this area, it again describes

it as a long term modification.  Defendant has presented no evidence or explanation as to
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why the modification of one toilet area will take more than a year to accomplish.  It should

be ordered completed within 3 months. 

d.  Visiting 

Defendant states that a lift will be installed on the stairway to accommodate Cat#1 and

Cat # 2 females who need visitation and are not allowed “no barrier” visitation rights due to

their higher security classification.  (Def s. Plan. 3.C.4.)  No time frame is placed on this

planned modification.  Thus, under the County’s Plan, this lift could be installed at som e

uncertain time in the future, even several years in the future.  Until that time, female inmates

who do not qualify for non-barrier visits (e.g. higher security inmates) have no opportunity

for visitation.  Therefore, the lift must be ordered installed within one year.  In the interim,

alternative plans must be made for visitation for those detainees who do not qualify for low-

security non-barrier visits at JAMF or MCJ.

With respect to low-security detainees, who otherwise qualify for non-barrier visits,

the County has com mitted to transporting them  to JAMF or MCJ.  This is appropriate,

complies with the Court’s order (Order, ¶ 19, p. 79),  and should be instituted immediately.

 The County m ust be ordered to docum ent all requests for visits for inmates with

disabilities, where the visit was provided and whether the visit was denied due to inability

to accommodate the inmate.  The inmate must be informed in writing that they are entitled

to non-barrier visitation at JAMF or MCJ if th ey request it.  Notice that they have been

informed of these rights, whether they requested transport to those facilities for visitation,

and whether such transport occurred, shoul d be maintained for three years by the ADA

compliance officer.  

e.  Inmate Program Activities

As recommended by plaintiffs’ expert, Defendant has agreed to provide a full range

of courses in the Chapel/ Classroom area at Module K, which is largely accessible.  The

Court ordered that the chapel area had to be  modified to accommodate desks, compu ters,

sewing machines and other equipment.  This portion of the court’s order is not mentioned

in the proposed plan, but should be reiterated in a final order.  Any additional courses only
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offered at JAMF will be m ade available to female classmembers upon their request.

Plaintiffs find these proposals acceptable.

f.  Policies and Procedures

The proposed plan states that the CJX (w here Module K is located) “will adjust its

policies and procedures to accommodate” the various changes.  These new procedures need

to be in written form, prepared within a month of the entry of the Court’s order, and provided

to the monitor and class counsel within 45 days of entry for review to ensure that they are

clear and complete.  The ADA Compliance official for CJX will ensure that all deputies are

trained on these new policies and procedures when the new rules go into effect and on an

ongoing basis thereafter.  

4.  Module L

Defendant ignored the Court’s order to bring Module L (which houses the mentally

ill) into compliance with the ADA.  The Court’s order provides that: “the day room area’s

shower, bathroom phone, and tables and the recreation area’s toilet and sink and the visiting

area on the second floor are identical to those in Module K and are inaccessible in the same

ways as those areas in Module K.”  (Order at ¶ 90, p. 26.)  The Court further ordered that

Module L should be made accessible in all of these aspects.  (Order at p. 68, lns. 12-18.)  

Defendant’s response to this order violates that law.  Defendant states that it will not

house class members in Module L, but Module L is the only specialized m ental health

treatment module in the entire jail.  Under the Plan, class members with mental health issues

and disabilities will be deprived of the services provided in Module L.  This is exactly the

response that is not permitted by federal law.  If a program is being offered, and a mental

health program is certainly a program with in the meaning of the ADA, it must be made

accessible to individuals with disabilities.  

Thus, Defendant should be ordered to install an ADA compliant toilet and sink unit

in the day room servicing Module L within 3 months; that the phones be  lowered to the

proper height; that at least one ADA compliant table to installed in the day room; and that

the recreation areas’s toilet and sink area by modi fied to be fully accessible.  All of these
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modifications should be accomplished within three months of the effective date of the order.

C.  Central Women’s Jail (CWJ)

The basic premise behind the proposed reutilization of the CWJ is faulty, since it does

not mandate that the areas for the housing of class members will be accessible at the time

women are again housed there.  Therefore, at a minimum the Court should order that if CWJ

is repopulated with fem ale detainees and any class m ember is to be housed there, all

architectural modifications will have to be completed prior to the transfer of any women to

that facility. 

1.  Housing of Women in Tank 13

Plaintiffs are not opposed to housing of all Cat#1 and CAT#2 female inmates in tank

13 on the first floor, provided that the physical  modifications outlined at D.1(a)-(e) are

completed prior to use.  Further, the c ounty must commit to making a f ully accessible

bathroom and day room, as well as the more minor modifications listed therein.  

2.  Separation Cells

The court ordered that three cells be made accessible.  (Order at page 80, lns 21-22.)

Defendant proposes to meet that requirement by housing women in an open ward or tank,

to which plaintiffs are not opposed, and by modifying three existing cells to make them fully

accessible: Sheltered Living Cells 1 and 2 and Is olation Cell 3.  This appears to  meet the

requirements of the court order.  

3.  Shower area for Women in Tank 13

Again, Defendant’s proposal regarding the shower for Tank 13 is problematic because

it suggests that the changes will not be made prior to reuse of the jail by fem ale class

members.  Prior to any use of the shower area, the county m ust be ordered to m ake it

compliant by widening the doorway, adjusting the shower fixtures and modifying the grab

bars, as proposed.  

4.  Infirmary Area Cell 10 of the infirmary 

The Court determined that many aspects of the infirmary are not ADA-compliant and

that if the jail was to be reopened, all such physical barriers had to be remedied.  (Order at
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p. 68, lns. 19-24.)   It is unclear, as written, whether defendant’s plan will fully remedy those

violations. For example, the infirmary dayroom was found to have numerous inaccessible

features: the toilet and the sink were not usable by any of the class members.  (Order, at ¶ 94,

p. 27.)  The Court held that there is no evidence that the room is too small to accommodate

an accessible toilet and sink.  Defendant’s proposal at D.4.a, to “redesign and construct[] to

enlarge the toilet/sink area” does not make it explicit that th e toilet and sink will be

redesigned to be fully accessible.  This should be clarified in a final order.   As with all of

the changes to the WCJ, the Court should order that all modifications be made prior to any

move to rehouse female inmates in the WCJ.  

The other modifications proposed for th e day room  appear reasonable and in

conformity with the Court’s order, e..g. with respect to phones, intercom and mirror.  Again,

however, it should be specified that such modifications must be made prior to placement of

disabled inmates in this jail.  

5.  Outdoor recreation

The court ordered that if the jail is reope ned, female detainees should be allowed

outdoor recreation on the roof with the other female detainees and that the restroom should

be modified to create an accessible toilet and sink.  Defendant’s proposal avoids this order

by stating that it will instead close the restroom  to all inm ates.  This is a drastic and

unnecessary step which penalizes all of the inmates without justification.  The Court should

order defendant to allow access  to an ADA speci alist/contractor to determine the cost of

reconfiguring this area to make it accessible so that it can be repaired. Otherwise, what will

likely occur is that when the monitor and court are no longer actively involved in ensuring

accessibility to the jail, the deputies will again allow female inmates to use the restroom area

and disabled inmates will again be excluded from that area.  This is the time to require the

County to come to “grips” with its obligations to disabled community and make its public

buildings (even its jails) fully accessible into the future for their use.  

With respect to the other modifications, lowering a phone, lowering a bulletin board

and modifying the water fountain, it is inconceivable that these changes would really take
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“months.”  Nonetheless, the county has classified two of these modification as “intermediate

term” modification projects.  The court shoul d order that these sim ple modifications be

undertaken prior to any reuse of the WCJ.  

6.  Visitation

As with other proposals to allow visits at JAMF or other non-barrier visitor areas, the

key question is whether the County will actually offer and make available these visitation

opportunities, which require transport, or whether they will discourage or punish inmates

who avail themselves of these visitation opportunities.  The Court should require the same

documentation, reporting and m onitoring obligations as with other transport-dependent

program offerings.

7.  Program offerings   

As stated above, the court should require  the same documentation, reporting and

monitoring obligations as with other transport-dependent program offerings.

D.  CENTRAL MEN’S JAIL (CMJ)

1.  Ward C

Defendant indicates that it intends to c ontinue to house class m embers in Ward C.

Ward C was identified by plaintiffs and this Court as having an inaccessible and dangerous

shower area in the open ward itself.  The Court noted that there was unrefuted evidence that

inmates were being forced to lift each other over a large barrier, that it was dangerous, and

that it had to be rem edied immediately.  Instead of confirming that it would rem edy this

shower area immediately, defendant states that this will be a “long term ” redesign effort.

Under its own definition of “Long Term,” repairing the clear and present danger posed to

disabled inmates by the shower area could ta ke a year or longer.  The tim e table is

completely indefinite.  Defendant has known that this shower presents a clear and present

danger since the Ninth Circuit described it in its 2008 opinion.  Defendant has not taken the

smallest step to remedy this violation.  The Court should order the County to immediately

begin redesign and repair of this shower area and present evidence of complete repair and

accessability within six months of the entr y of this order.  Any other r esult is
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unconscionable.

Defendant’s time table for other minor repairs to these areas serving Ward C are also

of great concern.  The proposed completion dates should raise a red flag for the Court about

the County’s  commitment to improving the conditions for disabled detainees.  For example,

the Plan states that “lowering a mirror, lo wering posting of jail rules, and lowering the

phone”are all “intermediate term” projects which could take “months.”  Putting an accessible

table in the dayroom is listed, amazingly, as being a “Long term” project, taking more than

a year.  It is obvious that m ost of th ese changes could be done by the average

carpenter/handyman in a matter of hours.  The Court should order that all of these other

changes be completed within one month of entry of the final order.

2.  Sheltered Living Cells and Day room

The Court has ordered that the Sheltered Living shower not be used for class members.

The reason for this is that the evidence d emonstrated that deputies did not take class

members to that shower area but instead required detainees to try to shower themselves in

the Ward C shower area.  This untenable situation has existed for years, and has continued

to exist for years after the Ninth Circuit’s decision pointing out this hazardous and unlawful

situation.  The court should order the repa irs commence to the Ward C shower and be

completed within 6 months.  In the interim, while those repairs are undergoing and when the

shower in Ward C is not usable and fully accessible (and class members are still housed in

Ward C), they must rely on guards to transport them to the Sheltered Living Shower.  That

shower and dayroom area will need to be remedied completely and immediately (not as an

intermediate modification to take months as proposed by defendant).   Those repairs should

be ordered completed within one month of the entry of the order.  The training orders to

deputies will need to be drafted within one month and provided to the monitor for review.

In addition, the court should order that all transfers to and from the Dayroom Shower and

Ward C should be documented, maintained and provided to the monitor for review as part

the monitor’s review.  

/ / /
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3.  Recreation 

The new recreation plan is entirely dependent on transport of detainees to TLF or the

JAMF.  As with other transportation-depe ndent programming options, this proposal will

need to be carefully m onitored to ensure  that deputies are offering the program , not

discouraging detainees from accessing it, and documenting all compliance for review by the

monitors. 

4. Visitation

As with other proposals to allow visits at JAMF or other non-barrier visitor areas, the

key question is whether the County will actually offer and make available these visitation

opportunities, which require transport, or whether they will discourage or punish inm ates

who avail themselves of these visitation opportunities.  The Court should require the same

documentation, reporting and m onitoring obligations as with other transport-dependent

program offerings.

5.  Program offerings.   

As stated above, the court should requi re the same documentation, reporting and

monitoring obligations as with other transport-dependent program offerings.

E.  JAMES A. MUSICK FACILITY 

1.  Programming 

Defendant’s plan is unclear with respect to programming.  Defendant cannot be stating

that the only vocational classes at JAMF are “cabinety, sewing, stained glass, welding,

Mothers of Preschoolers; job development and Sew Much Comfort.”  (Defs. Plan, 3.F.3.)

This would mean that it has discontinued scor es of classes at JAMF, all  of which were

offered as of the trial in this matter, including computer training, GED classes, food service

skills and many more.  

If what defendant intended to state is that certain vocational programs – listed at 3.F.3

– were offered but are being discontinued for all inmates, then plaintiffs have no objection

to those programs also not being offered to class m embers.  The final order should m ake

clear that all programs offered at JAMF must be made fully available to class members either
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through offering them at JAMF (and transport thereto), or by offering those classes in

accessible classrooms in their housing areas.  

IV. NOTICE OF RIGHTS UNDER THE ADA 

Plaintiffs generally approves of the provisions set forth under “Notice of Rights Under

the ADA.”  However, the following additional provisions should be included:  

Because this Court determined that depu ties have not received any instruction

regarding the handling or processing of “requests for accommodation,” the section should

be expanded to include grievances and requests for accommodation.  

V.  TRAINING 

The proposed Plan will affect each of Or ange County’s jail facilities and req uire

deputies to chan ge how they view individuals  with disabilities; how they process their

requests for outdoor  recreation, visitation, showers and other dayroom related services, and

programming, and how they handle request s for accommodations and grievan ces.  It

contemplates interim plans effecting deputies and non-sworn staff as the various barriers are

removed and different areas remodeled.  It contemplates a permanent change in how class

members are housed, treated, and how d ocumentation is maintained about their access to

programs and services.  This will require a shift in how deputies perceive disabled inmates

and their responsibilities to them , to ADA Com pliance officers and to the monitor.  To

ensure that this new system is successful, meaningful training will need to be made part of

the plan.  

In the first instance, a training program will need to be devised and put into place for

the ADA Compliance Officers at the various fac ilities.  Such training should include at a

minimum, the following areas: 

• training on the ADA law in the jail context;

• significant legal developments relating to the application of the ADA to correctional

facilities;

• the findings of this court;

•  the implementation of the injunctive relief plan to correct the violations;
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• the barrier removal plan and the purpose behind that plan;

• the interim plans for providing programs and services to inmates before the barrier

removal is completed;

• their obligation to provide equal access to inmate with disabilities to all programs

and recreational services;

• the procedure for documenting all contacts and offers of programs and services;

•  the obligation to coordinate and transport inmates between the different facilities;

• how to ensure that inm ates are n ot discouraged from taking advantage of such

services or retaliated against if they do take them;

• how to process requests for accommodations; 

• how to process complaints and grievances; 

• and how to document and maintain do cumentation on all efforts to accommodate

and provide equal treatment to individuals with disabilities.

The training should be provided first to the ADA compliance officers, and then to all

of the deputies working in the individual f acilities.  At a minimum, the ADA compliance

officers should be required to undergo six hours of training on these issues once a year.   All

deputies who would have any contact with class members should receive at least 4 hours of

training on these issues once a year.  

Unfortunately, Defendant County has dem onstrated that it has no com mitment to

performing this training function.  Until just before the trial of this matter, it had no ADA

compliance officer designated, as admitted by Officer Toledo,  despite the fact that public

entities were required to designate ADA compliance officers upon the first passage of the

ADA.  (Tr. 8:18-9:1 (Toledo). ) Officer Toledo, who was produced at trial as the person most

knowledgeable by the County on the handling of grievance and requests for accommodation

by detainees, admitted that there was no tr aining for any of the people handling su ch

complaints or for deputies.  (Tr. 10: 6-16 (Toledo).)  The Court found that the County had

failed to notify jail personnel that they had an ADA coordinator, had failed to provide any

training regarding processing requests for accommodation, had failed to provide any training
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to those involved with appeal process on what to do with requests for accommodation; and

did not review the grievance materials they had received from inmates.  (Court Order, ¶ 234-

245.)  

Plaintiffs urge this Court to designate an outside entity to develop and provide such

training to the ADA Compliance officers.  In addition, the same entity should be required to

develop training materials developed for subsequent trainings and sit in on a least the initial

four hour training session given to deputies by the Compliance officers. 

As explained below, it is most appropriate that such entity also be designated as the

monitor so that there can be continuity between training and follow-up.  There are numerous

organizations located in Southern Califor nia which are experienced in training and

monitoring in the correctional setting. In  no event should the County be perm itted to

undertake unsupervised, unmonitored internal training.  It would only perpetuate the errors

and non-compliance of the past.   

Issues arising as to the adequacy or approp riateness of such training or curricula

should be addressed in the first instance by th e monitor.  As with all com pliance issues,

discussed below, Plaintiffs’ counsel may seek correction through the meet and confer process

and, if not resolved, through an enforcement procedure before this court. 

VII.  MONITOR

When courts order defendants to remedy unlawful jail conditions, special monitors

"play a necessary and ben eficial role in monitoring and assisting the [defendant] 's

compliance efforts."  Benjamin v. Fraser, 343 F.3d 35, 44 (2nd Cir. 2003), abrogated in other

part by Caiozzo v. Koreman, 581 F.3d 63, 70 (2d Cir.2009).  M onitors assist the court in

monitoring the defendant's compliance with its obligations, advise and assist defendants in

achieving compliance with court orders, and in formally assist the parties in resolving

disputes as to compliance with such orders.  See Benjamin, 343 F.3d at 43.  To this extent,

monitors may gather information, assess the extent to which defendants are complying with

court orders, and provide the court and couns el with periodic reports identifying areas of

non-compliance and recommending further modifications.
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A monitor serves a different function th an a s pecial master, which exercises

quasi-judicial power.  Benjamin, 343 F.3d at 45-46.  For this reason, the PLRA does not

prevent courts from using monitors.  Id.  See also Pierce v. County of Orange, --- F.Supp.2d

---, 2011 WL 68843 (C.D. Cal. 2011).  In contrast to the special master, the monitor's sole

authority is to gather information, assess the extent to which defendants are complying with

the decree, report to the court, and offer assistance in resolving m inor disputes.  If the

monitor reports that defendants are not complying with portions of the order, Plaintiffs can

bring this information to the court's attention.         

Monitors are especially important where the ability to observe the defendant's conduct

is restricted.  Cobell v. Norton, 392 F.3d 461, 477 (2004).  "When the defendant is a closed

institution, such as a prison or mental hospital, observing compliance may be difficult, and

then monitors will be appropriate."  Robert  E. Buckholz et al., The Rem edial Process in

Institutional Reform Litigation, 78 Colum . L. Rev. 784, 829 (1978) (footnotes om itted).

Indeed, courts have long utilized and approved of appointed monitors and other third parties

to monitor compliance with court orders or settlements in the prison context.  See, e.g., Plata

v. Schwarzenegger, 603 F.3d 1088 (9th Cir. 2010); Benjamin v. Fraser, 343 F.3d 35, 44 (2nd

Cir. 2003); Toussaint v. McCarthy, 597 F. Supp. 1388 (N.D. Cal. 1984), overruled on other

grounds, 801 F.2d 1080 (9th Cir.1986) ("Courts have not hesitated to appoint a monitor or

other similar officer when required to secure effective relief for unconstitutional jail or prison

conditions."); Morales Feliciano v. Romero Barcelo, 672 F. Supp. 591, 623 (D. Puerto Rico

1986) ("The appointment of agents to supervise the implementation of remedial decrees in

institutional reform litigation involving prisons and jails is well precedented.").  

Given the closed nature of the Orange County jails, observing compliance with this

Court's orders will be difficult as it is largely removed from public scrutiny.  This is the exact

scenario that compels a court appointed third party monitor.  Moreover, the ADA violations

found by this Court are difficult to observe so that assessing compliance will be challenging

as well.  For example, the availability and accessibility of programs, services, and activities

for disabled detainees is more easily measured by a monitor with court mandated access to
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the jails than by the Plaintiffs or this Court, which would have to undertake continuous and

extensive evidence gathering and evaluation to make the same assessment.  

The County's long history of refusing to comply with the ADA also attests to the need

for external monitoring.  See Benjamin, 343 F.3d at 49 (holding that appointment of external

monitor was a necessary and m inimal burden where defendant failed to com ply with its

responsibilities).  Given that this litigation began ten years ago and the County has largely

failed to address the violations found by this Court demonstrates that the County's internal

measures for assessing and re medying ADA violations are in adequate.  In addition to

providing the court with assessments of the defendant's compliance efforts, a monitor will

facilitate the County's own awareness of its co mpliance with the court' s directives.  See

Benjamin, 343 F.3d at 45.  

In the instant case, therefore, both the law and the facts strongly support the Court

appointing a monitor to ensure com pliance with the proposed plan (and any additional

requirements), to report back to the court on that compliance and to review and analyse the

various records the County is committing itself to gather and maintain. 

To ensure that the monitoring is done in an efficient, impartial and expedient fashion,

there are several requirements which must be imposed on the County and the monitor:

1) The monitor should be selected by the Court or by mutual agreement of the parties.

If the parties cannot agree on a monitor within 15 days of the entering of the final order of

the court, the court should a ppoint a monitor selected fro m a nom inations list of two

proposed monitors submitted by each of the parties within 20 days of entry of the order. 

2) The monitor should have full access to all records and data m aintained by the

County in response to the Court’s order, including but not limited to: a) all grievances and

responses thereto as part of the new grievance procedure to which the County has committed

itself; b) all requests for accom modation and responses thereto; 3) all communications to

class members about their rights to programming and services; 4) all contact records between

CPT and deputies with class members rega rding access to programs and ser vices; 5)

documentation regarding classes offered,  refused and taken by class m embers; 6)
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documentation of  recreation offered, refused and taken by class members; 7) documentation

of transport of classm embers from MCJ, IRC, WCJ to other facilities for recreation; 8)

documentation of transport of inmates from MCJ, IRC, WCJ and Theo Lacy for non-barrier

visits; 9) documentation of transport of inmates from MCJ, IRC and WCJ to other facilities

for vocational and educational programming.  

3) The monitor should make four annual inspections the first year and two each of the

following years of all facilities effected by the Order;

4) The monitor should have the ability to meet with and talk to class members about

compliance issues upon request by the monitor and consent by the inmate;

5) The monitor shall prepare quarterly re ports for each of the three years o f the

injunction to present to counsel and to the court, detailing compliance and non-compliance

findings.

6) The monitor shall review all training materials, conduct the initial training of the

ADA compliance officers, and participate in the initial training of deputies. 

7) The monitor shall review all policy and procedure manual amendments.  

8) The monitor shall receive reasonabl e compensation for these services, as

determined by the court.  In addition, the monitor shall have the right to subcontract with

experts or consultants to assist in the m onitoring process (for example, a specialist in

architectural modification), if such person is required.  Again , the m onitor shall be

compensated for these additional consultants, as determined by the court.  

VIII.  ENFORCEMENT PROCEDURES 

The Court will retain jurisdiction to ensure  that the parties fulfill their o bligations

under the injunction and to resolve disputes an d/or fashion relief so as to carry out the

injunctive relief provisions. 

Plaintiffs’ counsel will have an ongoing role to review the reports of the monitor,

make reasonable inspection of the jail facilities, to communicate with class members and to

seek enforcement of the injunctive relief order if non-compliance is found, as more full set

forth below:
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1.  Plaintiffs’ counsel will be provided copies of the quarterly reports prepared by the

monitor.  

2.  Plaintiffs’ counsel will be granted the ability to fully participate in at least two of

the on-site inspections conducted by the monitor the first year of the decree. 

3.  Plaintiffs’ counsel will have the ability to conduct further inspections of the jail,

upon reasonable notice to the County, for the following two years.

4.  Plaintiffs’ counsel will have the ab ility to review, upon reasonable request, all

compliance documentation maintained by the County for a period for three years.

5.  Plaintiffs’ counsel will be provided copies of the policy and procedure manuals and

training materials, as set forth more fully above.  

6.  Plaintiffs’ counsel will have the opportunity to m eet with class m embers upon

reasonable notice to the County.  

If Plaintiffs; counsel has reasonable cause to believe that th e County has failed to

perform in accordance with the order of the court, or if any party has reasonable cause to

believe that one or m ore provisions of the in junction need to be re vised, the party shall

provide the other party with notice and opportunity to correct the non-compliance or to make

modification. The parties shall then endeavor in good faith to resolve the reported dispute

informally.   

If the issue is not corrected or modified to the satisfaction of the requesting party

within 30 days of providing notice, the party may apply to the Court for a hearing regarding

the issue.  The moving party shall have the burden of proof.  The dispute, including legal

briefing, will be submitted to Judge Collins, who may require additional briefing and/or any

other remedy within her jurisdiction, including reference to a special master and/or mediator.

Plaintiffs’ counsel will be entitled to reimbursement for all reasonable attorneys fees

and costs incurred in reviewing the quarter ly reports or other com pliance documents,

communications with the monitor, conducting inspections, meeting with class members to

ensure compliance, and bringing enforcement proceedings.   
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IX.  COMPLIANCE RECORDS

The County shall m aintain sufficient records to document its compliance with all

terms of the injunction.  These records sha ll be provided to Plain tiffs’ counsel, or m ade

available to Plaintiffs’ counsel, at no cost, within a reasonable time period, upon request.  

 DATED: March 11, 2011 Respectfully submitted,

HADSELL STORMER KEENY RICHARDSON &
RENICK, LLP

By /s/-Virginia Keeny                                    
   Virginia Keeny 
Attorneys for Plaintiffs
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