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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

JOANNA DYKES; LORETTA DAVIS,
by and through her next friend, Trish
Miekodaj; HEATHER YOUNG, by and
through her next friend Robert Stark;
MICHELLE CONGDEN; AMANDA
PIVINSKI; JOSHUA WOODWARD:; and
- DISABILITY RIGHTS FLORIDA, Inc.,

" a Florida non-profit corporation,

Plaintiffs,

v. ; CASE NO.: 4:11-CV-116-RS-CAS

ELIZABETH DUDEK in her official
. capacity as Secretary of the Florida
- Agency for Health Care Administration,
“and MIKE HANSEN in his official
capacity as Director of the Florida
Agency for Persons with Disabilities,

Defendants.
/

PLAINTIFES® MOTION FOR SUMMARY JUDGEMENT

| The Plaint‘iffs,‘J oanna Dykes (“Dykes” , Loretta Davis (“Davis”), Heather Young
(“Ydung”),lMiqhell"e Cohgden (“Congden”), Amanda Piviniski (“Pivinski”), Joshua
‘ WOodwérd (“Woodwafd” , and Djsability Rights Florida, Inc., d/b/a Disability Rights
Fvloridak(the “P&A”), by and through their undersigned attorneys, move for entry of

summary judgment, pursuant to Rule 56 of the Federal Rules of Civil Procedure, on the

- grounds that there are no genuine issues of material fact, and based upon the undisputed

facts, the P‘laintiff‘s are entitled to judgment as a matter of law. In support of their motion,

. the Plaintiffs submit herein their memorandum of law.
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STANDARD OF REVIEW

The Court may grant summary judgment if the Plaintiffs show there is no genuine
dispute as to any material fact and they are entitled to judgr_hent as a matter of law based
upon the pleadings, depositions, answers to interrogatories, and admissions on file,
together with affidavits, if any. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). An

issue of fact is “material” if it could affect the outcome of the case. Hickson Corp. v.
Northern Crossarm Co., Inc., 357 F. 3d 1256, 1259 (11th Cir. 2004) (citations omitted).
The court must review the record, and all its inferences, in the light most favorable to the
nonmovmg party. See United States v. Diebold, Inc., 369 U.S. 654, 655 (1962). The
opposition to a motion for summary judgment

.may‘ not rest upon the mere allegations or denials in its pleadings.

Rather, its responses, either by affidavits or otherwise as provided

by the rule, must set forth specific facts showing that there is a

genuine issue for trial. A mere “scintilla” of evidence supporting

the opposing party's position will not suffice; there must be enough

of a showing that the jury could reasonably find for that party.”

Walker v. Darby, 911 F. 2d 1573, 1576-77 (11th Cir. 1990) (citing Anderson v. Liberty
Lobby, 477 U.S. 242 (1986)). “Where the record taken as a whole could not lead a
rational trier of fact to find for the non-moving party, there is ‘no genuine issue for trial.””

' Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (citation

omitted).

UNDISPUTED FACTS

Pursuant to Northern District Local Rule 56.1, the Plaintiffs’ Statement of
Undisputed Facts, which has been filed contemporaneously with this motion, is

incorporated by reference as if fully set forth herein. References to the Exhibits in the
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Plaintiffs’ Statement of Undisputed Facts are designated herein as “Dkt. No. XXX, Ex.

(letter).”

MEMORANDUM OF LAW
I.  FLORIDA’S MEDICAID PROGRAM |

a.  Medicaid Statutory and Regulatory Framework

Medicaid is a joint federal/state program authorized by Title XIX of the Social
Secuﬁty Act, 42 U.S.C. §§ 1396-1396v. The Medicaid pfogram allows states to furnish
persons, includi_ng those with developmental disabilities, “rehabilitation and other
k 'Serviée:s to help sﬁch famlhes aﬁd individuals éttain or retain capability for independerfée
or self care.” 1 U.STC. § 1396-1(2). ‘

: Thé Medicaid state plan must identify the required and optional health care
sérvices thét are available through the state Medicaid program. Once an optional service

is identified in the state plan, the service must be provided consistent with all federal

' reqil_irements. See Doe 1-13, by and through Doe, Sr. 1-13 v. Chiles, 136 F. 3d 709, 721 .

'(‘1 1th Cir. ‘1'998) (and citations therein). Placement in an Intermediate Care Facility for
persd_ns with developmental disabilities (“ICF/DD”) is an optional Medicéid service that
Florida has eledted to provide where level of care placement criteria are met. See §
‘ 409.906(15), Fla. Stat. Thus, placement and receipt of services in an ICF/DD are
B entitlements. See, e.g., Doe 1-13, 136 F. 3d at 719 (enforceable right).
| | An ICF/DD clieﬁt must recéive a conﬁnubus active treatment program, including
aggreSSive, consistent implementation of a program of specialized

and generic training, treatment, health services and related services
[...], that is directed toward—
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(i) The acquisition of the behaviors necessary for the client to
function with as much self determination and independence as

- possible; and
(ii)) The prevention or deceleration of regression or loss of current
- optimal functional status.”
- 42 C.F.R. § 483.440(a)(1). See also‘ Fla. Admin. Code R. 59G-4.171(4).
‘Medicaid Waivers and Developmental Disabilities Service Delivery System
Medicaid home and community-based services waiver programs are authorized
by 42 U.S.C. § 1396n(c) and governed by 42 C.F.R. §§ 441.300-.310. Developmental
Disability Waiver programs (“DD Waiver”) enable states to provide home and
comniunity—based services to individuals with developmental disabilities who would ‘
' §thefwise need the ICF/DD level of care. A state’s DD Waiver program must compl}z;::p-':
with all federal Medicaid requirements thaf are not specifically wéived.
i Stateé aioply to thé Centers for Medicare & Medicaid Services (“CMS”) for
permission to épefate a home and community based Waiver. The waiver must be
approved before it can be effective. The “Application for a § 1915(c) Home &
_Community Based_Waiver [version 3.5], Instructions, Technical Guide and Review
Criteria” (Release Date J énuary 2008) (Dkt. No. 125, Ex. “Q”) is the most recent federal
manual on thé applicationy process, requirements, forms, definition of terms for the
| application for, renewal, or amendment of a Medicaid waiver program.
Florida’s Developmental Disability Waiver Program
Florida has declafed “the greatest priority shall be given to the development and
| implémentafipﬁ of éonnﬁﬁnity—bésed services that will enable individuals with

devélopmental disabilities to achieve their greatest potential for independent and
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productive living, enable them to live in their own homes or in residences located in their

own communities, and permit them to be diverted or removed from unnecessary

institutional placements.” § 393.062, Fla. Stat. (emphasis added). The Defendants
o opefate five waivers for persons with developmental disabilities. They are the Tier
Waivers consisting vof tiers One through Four and the Individual Budgeting Waiver. One
.b :Waibtllvi'st is maintained for all of the five waivers that Defendants operate.

The Waitlist
| Currently there are over 20,000 individuals, both childfen and adults, on the
| waitlist for the DD Waiver program. (Arnold Dépo., I, 25:16-18).! AHCA has final ¢
authority bon the DD Waiver appliéation and the determination of any unduplicated _
recipients requested to CMS. (Ijkt. No. 125, Ex. “C”, at 5). APD is responsible for new
- Medicaid admissions to ICF/DDs and conducts the Preadmission Screening and Resident
Révief& (“PASRR”)2 for persons residing in nursing homes that have a developmental
“disability or mental illness. (Smith Depo., 26: 11-21).2 42U.S.C. § 1396r; 42 C.FR. §
: .483 100
' APD has adbp‘ted rules to define the waitlist categories pursuant to Section

393.065(5) of the Florida Statutes. See Fla. Admin. Code R. 65G-11.002. The first

- I Dkt. No. 125, Ex. “N”
- 2PASRR’ requires states to assess whether “mentally retarded” 1nd1v1duals (1) need the

level of care nursing homes provide and (2) require specialized services. See 42 U.S.C. §
13961(e)(7)(B)(ii). States had to review all mentally retarded nursing home residents
 when the NHRA was enacted and still must review new admissions and residents whose
“conditions change significantly. Id. § 1396r(e)(7)(B)(ii)-(iii). Generally nursing homes
may not admit or must discharge anyone found not to need their services. See id. §§
1396r(b)3)(F)(iD), (e)(7)(C) -(D).
3 Dkt. No. 125, Ex. “B”. -
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category is for those determined by the agency to be in “crisis.” Those in crisis have the
designation of being homeless, without a caregiver or a danger to themselves or others.
(Dkt. No. 125, Ex. “I”, 9 3). Only those applicants determined by APD to meet this
criteria have access to DD Waiver services. (Arnold Depo., I, 116:25 — 117:11-3) (Dkt.
No. 125, Ex. “I”, 9 3). Without a crisis, a person must seck admission to an ICF/DD in
- order to seeure services or ma}r remain in the community on the waitlist and hope that
: APD will subsidize temporary or intermittent services through the Individual Family
Supports program (“IFS”). The Defendants do not plan to enroll from categories other
' than “erisis.” (Dkt. No, 125, 11 15) (Arnold Depo., I, 116:25 — 117:3). “
APD agreed to prov1de AHCA with monthly reports of newly enrolled waiver. -
- reciprents bby. district, recrplent s name, Medicaid Identification number and by age, as

' ".W‘_ell as the number of waiver recipients disenrolled along with corresponding

dernographic data. (Dkt. No. 125, Ex. “C”, at 8). Further, APD agreed to maintain waiver
vtfaitlists that aceurately reflect waitlist changes due to enrollments. (Dkt. No. 125, Ex.
“C’i’,‘ at 8). Therefore, the Defendants have joint responsibilities for the admissions and
continue‘d residency of eligible persons with developmental drsabilities in institutions and
the' preclusiorl of services to those on the waitlist. The Defendants’ policies evidence an
1mbalance of the service delivery systems for persons with developmental disabilities that
behe the leg1$lat1ve intent of Florida Statutes § 393.062.

Dykes, Dews, Young, Congden, Pivinski and Woodward are individuals with

- developmental disabilities, as defined by Section 393.063(9) of the Florida Statutes, who




'Cas'e 4:1i-cv-00116-RS-CAS Document 126 Filed 05/02/12 Page 7 of 27

| ‘ are eligible to receive services through Florida Medicaid in ICF/DDs and in the
' commnnity under Florida’s DD Waivers.
: II; ~ COUNT I: REASONABLE PROMPTNESS
a. Enforcement under § 1983
Plaintiffs bring this claim having been deprived of “rights, privileges, or

_iminunities secured by the Constitution and laws” of the United States. 42 U.S.C. § 1983.

To allow Plaintiffs’ ac_tion.under § 1983, the violation of the statute must harm an |
o 'indiyidual right through a showing that (1) Congress intended the statute to benefit the

Plaintiff; (2) the right to be enforced is not “vague or amorphous,” preventing clear y

enforcement' and (3) the statute “must unambiguously impose a binding obligation Sn-zth'e i

States ? Blesszng V. Freesz‘one 520 U.S. 329, 340-341 (1997) Plaintiffs here seek to

. enforce 42 U S. C § 1396a(a)(8) the reasonable promptness provision of the Medicaid
Act. The Eleventh C1rcu1t has stated that there is “a federal ri ght to reasonably prompt

| provisien of assistance under section 1396a(a)(8) of the Medicaid Act,_and that this right
is enfo'rceable under section 1983.” Doek v. Chiles, 136 F.3d 709, 719 (11th Cir. 1998).

b. All Plaintiffs are eligible individuals

Each individual Plaintiff is eligible to receive community services through the DD

| Waiver based upon their disabilities. (Dkt. No. 125, Ex. “A”, ﬁ 1&09-12 & Ex. “B”, 11
1 &9- 12) The Defendants argue that they are not eligible because of a limit on the

‘Wallvei enrollment afforded to them by 42 U.S.C. § 1396n(c)(9). Pursuant to the waiver

| enabling statnte, the state may waive only three portions of the Medicaid program: “the

requirements of section 1396a(a)(1) of this title (relating to statewideness), section
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1396a(a)(10)(B) of this title (relating to comparability), and section

1396a(a)(10)(CY(I)(III) of this title (relating to income and resource rules applicable in the

‘community).” 42 U.S.C.A. § 1396n. There is no provision within the authorizing statute
to waive “reasonable promptness”'as provided in 42 U.S.C. § '1396a(a)(8) and 42 C.F.R.
§ 435.930. Restricting eligibility to state-imposed arbitrary recipient limits would allow a
state to evade the reasonable promptness provision entirely. However, the undisputed
facts ére that Florida’s DD Waivers are meant to provide services to at least 31,500'
‘.persons.l(Dkt. No. 125, Ex. “R”). |

Ina state’s application for a waiver to the federal Centers for Medicaid and
Medicare services (“CMS”), the state must identify the “unduplicated number of |
individuals that the state intends to serve each year the waiver is in effect. It is up to the
stafévto determine this number, based on the resources that the state has available to
underwrite the éoSts of Waiver services. As state resources permit, this number may be
" modified by amendment while the waiver is in effect.” (Dkt. No. 125, Ex. “Q” at 2).

In its appliéatioﬁ ‘to CMS, the state must also aséure the cost neutrality of the
Waiver, meaning “the average per participant expenditures for the waiver and non-waiver
‘Medicaid services must be no more costly than the average per person costs of furnishing
institdtio’nal (and othér Medicaid state plan) services to persons who require thé same

level of care.” (Dkf. No. 125, Ex. “Q” at 8). Appendix B of the waiver application “is

.; designéd to answer the quve‘stion: ‘Who receives waiver services?’ In this Appendix, a
State speciﬁeé:[ ...] (¢) the number of indi?iduals who will be served in the waiver and

how this number will be managed during the period that the waiver is in effect; [...] (g)
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’how' individuals are afforded freedom of choice in selecting between institutional and
home and comlhunity-based services[.]” (Dkt. No. 125, Ex. “Q” atl8).
The explanation for Appendix B-3 of the waiver application states: “How many
_ ‘indibvi'duals_ will be éewed each year during the period that the waiver is in effect and how
that numb_er is managed (Appendix B-3).” (Dkt. No. 125, Ex. “Q” at 79). CMS gives
| explicit guidelines on what this number means and how it is to be applied to waiver

enrollment:

Until the maximum number of unduplicated participants in the
approved waiver is reached, a state may not deny entry to the
- waiver of otherwise eligible individuals unless the state elects to

establish a point-in-time enrollment limit, adopts a phase-in or ¢ }
phase-out schedule, or reserves capacity for specified purposes o
(see following items).As a consequence, the number of persons |

~ who will be served should be based on a careful appraisal of the '

- resources that the state has available to underwrite the costs of
waiver services.

: (Dkt. No. 125, Ex. “Q” at 82).

The state sought and received approval for the enrollment of at least 31,500
1nd1v1duals (Dkt No. 125, Ex. “R”) In March 2011, there were 30,033 1nd1v1duals
em‘ollgd, in November 2011, there were 29,624 1nd1v1dua1s enrolled, evidencing the
deélining number of DD Waiver recipients. (Dkt. No. 125, Ex. “B”, §21). This leaves
1,876 slots for non-crisis waiver applicants. Therefore, as the Defendants have not |
reachéd their maxifnum CMS-approved enrollment, waiver slots are available for each

: named individual plaintiff here.

“¢.. The agency’s administrative procedures cause delay and prevent
Plaintiffs from receiving services in a reasonably prompt manner.
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The Medicaid Act also requires that a state plan for medical assistance "must ...
provide that all individuals wishing to make application for medical assistance under the
plan shall have opportunity to do so, and that such assistance shall be furnished with
reasonable promptness to all eligible individuals." 42 U.S.C. § 1396a(a)(8). A state
. Medicaid agency must "furnish Medicaid promptly to recipients without delay caused by

| the agency's administrative procedures " and "centinue to furnish Medicaid regularly to all
“ eligible ‘individuals until they are found to be ineligible." 42 C.F.R. § 435.930. |
Despite Florida’s legislative intent, there has been no expansion of DD Waiver

enrollments available to non-crisis Medicaid eligible recipients. Indeed, fundirig for the

DD waivers has steadily decreased to 2005-2006 levels. The Defendants’ operation ofthe' -

N DD Waiver has resulted in five years of stagnation: an enrolled person would have to die
| or mo’v'e:ouvt of state to open aDD Waiver slot for a new enrollee in crisis. For the past
five years, only those persons deemed to be in “crisis” have been enrolled and receiving
. services through the DD Waiver. (Dkt. No. 62, 9). The unavailability of community
serviees relegates Medicaid eligible vp_erson»s with developmental disabilities to a waitlist
1 _ piacenienf for 'years in violation of the reasonable promptness provisions. 42 U.S.C. §

: 1396a(a)(8) and 42 C.FiR‘. $ 435.930. As recently as July 2010, as many as 49.4% of
thoseindividualsv waiting for DD Waiver services had been waiting more than four years. |
" Ofthose, 37.2% had been waiting longer than five years. (Dkt. No. 62, 99 142 & 143).

k The Defendants’ statutes, rules and policies for management of the waitlist force
: persens who have developmental disabilities and currently reside in the community to

~ forgo services completely, waiting for one of the three desperate and dangerous crisis

10
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o caiegories to take hold. Institutionalized persons will never enroll in the DD Waivers, so
_“long as the State continues to only fund crisis enrollments. |
As of March 5, 2012, vthere are 233 individuals on the waitlist residing in
ICF/DDs. (Ki(id Depo., 24:1- 25:1). As of September 2010, there were at least 115
_ persons with developmental disabilities on the waitlist residing in Nursing Facilities.
~ (Dkt. No. 125, Ex. “P”). Additionally, 69 persons with developmental disabilities

- registered for the DD Waivers waitlist reside in state-run ICF/DDs. Meanwhile,

- appropriations for privately owned ICF/DDs are assisted in accessing increasing rates

through the use of Quality Assessment Fees. See §§ 409.9082‘ & .9083, Fla. Stat.
Nonetheless? private ICF/DDs have experienced an overall decline in their census fri;m;:
FY 2004/2005. In that year, the total private ICE/DD population (inclusive of private
B _Caseload, clusteré caseload, and six bed caseloads) wes 2,079 persons. By FY 2010/2011
| this censué declined to 1,997. There have been no new ICF/DD beds built since 2006.
| '(Dkt., No. 125, Ex. “J”, q 24). There has also been a constant existing ICF/DD bed
Vacancy of aipproximately 52 since June 2009. Justice Ginsburg’s plurality opinion
: required the state to show that with its available resources, immediate relief for those
B seeking community services would be inequitable, “given the responsibility the State has
s 'undertaken for the care an<i treatment of a large and diverse population of persons with
‘mental disabilities.” Olmstead v. L.C., 527 U.S. 581, 604 (1999). It can hardly be said
' that':rnaintaining rates from year 2008 for a declining population of persons who have
increasingly Sought community services instead is enough to support a fundamental

alteration defense to the relief sought here.

11
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'kDudek and Hansen have failed to design a comprehensive, effectively working
‘plan that might provide services in a reasonably prompt manner, and instead their policies
’ ‘and‘ administraﬁve rules preclude them from meeting their Medicaid obligation. By
assessing the needs of the persons on the waitlist and planning a method to enroll and
fund persons in categories other than “crisis” — including those institutionalized in
Category 3 and those not yet institutionalized in Categories 3-7 — the Defendants could
meet their obligations and have a waitlist that moves at a‘reasonable pacé.

~ Woodward, Pivinski, and other not yet institutionalized clients of the P&A, have

been placed on thenlengthy waitlist and continue to wait while the Defendants have 8

acknowledged a reduction in the provision of community services for them. There are.no .

non-crisis 'enro‘llments. There are less crisis enrollments creating an even more
cbﬁﬁétitive crisis é»nrol\lment frocess; There is a diversion of IFS funds to squelch less
severe erisis situations thereby depriving those funds for services such as Supported
: Employmgnt. Therc is a continued neglect and apathy of realizing savings by
transitioning thbse in institutions that want community services to the DD Waiver with
' appropriate funding mechanisms. The consequence of the Defendants’ actions is the
complete absence of a moving waitlist. This Court should grant Congden’s, Woodward’s,
| Pivinski.’s‘, and the} Pv&A’s claims for _violaﬁon of the reasonable promptness provision.
Dykes ahd Davis would never have qualified as a crisis; without this lawsuit, they
_would have rerna‘incd.in their institutidns, never realizing the benefits of community
interaction. Young is in a category all her own: the Nursing Home Transition program

has denied her because she needs a residential placement such as those provided in the

12
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‘DD Waiver (Letter D. Newman); yét, there is no Nursing Home Transition proviso
language to bring the funds that keep her in the Nursing Home vto the DD Waiver. The
| Defendants have utterly failed Young. This Court should grant the claims of Dykes,
Davis, Young and the P&A for violating Medicaid’s reasonable prornptnesé provisions.
III. COUNT II: FREEDOM OF CHOICE
a. Enforcemént under § 1983

: _Again, the Plaintiffs bring this claim having been deprived of “rights, privileges,

 or immunities sec;ured by the Constitution and laws” of the United States. 42' U.S.C. §,

¥

1983. The Plaintiffs seek enforcement of 42 U.S.C. § 1396n(c)(2)(C), the freedom of {

-~ choice proviSion of the Medicaid Act applicable to waiver programs. That provisioxf;’ha's :

.ki:)een found by nnmerous courts to confer an enforceable right. Cramer v. Chiles, 33 F.

: Supp.v 2d 1342,' 1351 (S.D. Fla. 1999) (finding thgt § 1396n(c)(2)(C) met the elements

| stated in Doe v. Chiles to create an enforceable § 1983 right); see also Ball v. Rodgers,
492 kF. 3d 1094, 1117 (9th Cir. 2007); Wood v. Tompkins, 33 F. 3d 600, 612 (6th Cir.
1994), | o N |

| vb. All Plaintiffs are eligible individuals

o The individual Plaintiffs are eligible to receive community services through the

DD Waivér based upon their disabilities. (Dkt. No. 125, Ex. “A”, 71 & 9-12; Dkt. No.
| 125,_Ex. “B”, 4 1 & 9-12). Each of the Plaintiffs meet the level of care criteria for an
ICF/DD. (Dkt. No. 125, Ex. “B”, 1 5.8). |

c. Davis, Dykes and Young have not been informed of the “feasible
alternatives’ to services for persons with developmental disabilities.

13
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The Defendants must also do the following for: “such individuals who are

determined to be likely to require the level of care provided in a hospital, nursing facility, -

or intermediate care facility for the mentally retarded are informed of the feasible

alternatives, if available under the waiver, at the choice of such individuals, to the -

“provision of inpatient hospital services, nursing facility services, or services in an

intermediate cére facility for the mentally retarded.” 42 U.S.C. § 1396n(c)(2)(C).

Defendants are jointly responsible for the operation of the DD Waivers according

't0 42 C.F.R. § 440.180 and 42 D.F.R. 441, subpart G. (Dkt. No. 125, Ex. “C”, at 4). Both
o agénéies have taken responsibility to “assure that individuals have freedom of choice *

» between home and éommunity—based services or institutional services.” (Dkt. No. 125, ‘

Ex. “C”, at 4).

The Defendants’ pattern and practice violates statutory freedom of choice

- requirement under the Social Security Act, § 1915(c)(2), as amended, 42 U.S.C. §
~ 1396n(c)(2), as the Defendants require Medicaid eligible individuals to choose between

(1) an indefinite and lengthy placement on the DD waiver waitlist without services, or (2)

placement in an ICF/DD with services but decreased independence, where they would be

frozen in Category 3.

Pursuant to the Defendants’ Interagency Agreement, (Dkt. No. 125, Ex. “C”), the

- APD agfeéd to do two things when it came to ICF/DD admissions and continued

residency: -

Maintain vacancy and waiting lists for placement of clients in
ICF/DDs. When clients select an ICF/DD for placement, APD will
complete necessary assessments and be responsible for making
arrangements with the ICF/DD for admission.

14
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Conduct utilization and continued stay reviews for all residents of
public and private ICF/DD facilities. When review is completed,
 APD will send a copy of the utilization review and continued stay
review documents to the APD Area office and respective ICF/DD

facility. For new admissions to a facility, a copy of the review is
sent to the facility and to the adult payments worker at DCF to
process. ‘

(Dkt. No. 125, Ex. “C”, at 12).

 42 U.S.C. .§ 1396n(c)(2)(C) exists within the specific requirements a state must
comply with ‘whible implementing their Medicaid waiver service programs. The particular
obligation‘absent here was the informing of ‘feasible alternatives’ to the institutional
settlng At some time after 1999, when the Supreme Court issued its ruhng in Osttead

the Defendants knew or should have known that, for some, the placement in an 1nst1tut10n

S wh;le _Slmultaneously being on the waitlist could be in violation of the ADA. The

o Defendants then_failed to inform those persons in ICF/DDs that they could receive

services thiough the DD Waiver.

Dykes and Dav1s were placed in ICF/DDs and requlred chent advocates to assist

.them in applymg for the DD Waiver and being subsequently being registered on the
' Waitlist. Hansen failed to identify Dykes and Davis as able to live in the community,
~ pursuantto 42 U.S.C. § 1396n(c)(2)(C), and to ensure their eligibility and registration for

the DD Waivers upon admittance to the institution.

Young was placed in a nursing home despite having the ability to reside in the

community and a CMAT team actively trying to find a community placement for her,

’ including th'roﬁgh Defendants DD Waiver program. She qualified for the DD Waiver

15
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“ based upon her disability and should have been informed of the possibility to receive

services, or at least register for the waitlist, through the DD Waiver.
The Defendants have failed to identify all of those persons eligible to receive
services through the DD Waiver that have been diverted to nursing homes and to

routinely and continuously offer choice counseling to ensure a more integrated setting is

- not a_pprop'riate for those individuals. For these reaso'ns, the Court should grant Dykes,

Davis, Young, and the P&A summary judgment as to Count I

- IV. COUNT III: INTEGRATION MANDATE OF THE ADA AND
SECTION 504 OF THE REHABILITATIVE ACT

Discrimination claims under the ADA and Section 504 are substantially similar

and‘ are analyzed the same way. See dllmond v. dkal Sec., Inc., 558 F. 3d 1312, 1316 n.3

(1 1th Cir. 2009). The ADA requires “no qualified individual with a disability shall, by
reason of such disability, be excluded from participation in or be denied the benefits of

the services, program, or activities of a public entity, or be subjected to discrimination by

a public entity.” 42 U.S.C. § 12132. The unjustified institutional isolation of persons with

disabilities is a form of discrimination by reason of divsability. See Olmstead, 527 U.S. at

597& 600-01. The ADA requires states to provide community based treatment for

- ‘persons with disabilities when:

(1) the state's treatment professionals have determined that community-based
services are appropriate for an individual;
' '(2)’ | the individual does not oppose. such services; and
(3) the services can be reasonably accommodated, taking into account

(a) theresources available to the state, and
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@) | the needs of ofhers with disabilities.
Sée Ostteqd, 527U0U.S. at 602-04 & 607. “Whén these requirements are met, states must
~ provide services to individuals in community settings rather than in institutiéns.”
- quda?l? 784 F. Supp. 2d at 1298 (citing Fisher v. Oklahoma Health Care Auth., 335 F.
3d 1175, 1181 (10th Cir. 2003)).

a. For Dykes, Young, Davis, and other P&A clients i'esiding in
institutions, the community-based services are appropriate.

N As APD placed Dykes, Young, and Davis on the DD Waiver waitlist, the

Dcferidarits have already recognized that these plaintiffs are “qualified individual[s] with

o a disab_ility”Who could be served in the community. Dykes and Davis were recently: -

frahsitioned from their institutions to community settings, demonstrating their
: appropriatéﬁess for community-based services and satisfying the first prong.

Young ‘s Childrén’s Multidisciplinary Assessment Team (“CMAT”) in 2001
ﬁoted her stability and progresé and changed her status from Fragile to Skilled for the
‘.‘éovntiﬁued sfay at the nu_rsing home she resided in aska child. It Was documented that
| “Future planning was discussed for [Young], noting that she mé.y be more appropriate for
a le‘ss‘restric::tiy'e ‘setting.."’ By 2005, the CMAT team noted “Heather would also be
éligible fqr a Devélopmental Disabilities Groﬁp Home, but according to local officials,
she cénn_ot bea cliént of that pro'gram until she is kdischarged from the Nursing facility.

| ’ There is also a'waiting list for placement with the program.” In Apﬁl 2009, Young had

. her final CMAT staffing as her 19" Birthday would occur before her next staffing; on her

19t birthday, Young remained a resident of a nursing facility. Recently, Young was

- denied enfollment to the Aged and Disabled Adult Waiver—not because she could not
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live in the community, but merely because the support she would need, a group home
placement, is offered only through the DD Waiver. The CMAT Team’s recommendations
 satisfy the first prong for Heather’s community based treatment.

b. For Dykes, Young, and Davis and other P&A clients residing in
institutions, the community-based services are not opposed.

Dykes, Young, and Davis also satisfy the second prong - no opposition to receipt

= of in-home services - because they have aﬂirmatively been seeking them by applying for

the services and languishing on the waitlist. The process of getting onto the waitlist is not

| . simple. It inVoives filling out an application with APD. (Arnold Depo., I, 10:14-20).
Then, APD reviews documentation, inéluding intelligence tests, to determine if the g
individual has a qualifying developmental disability. (Arnold Dépo., [11:21-25). APD
has 45 days to determine eligibility for children and 60 days for adults. (Arnold Depo., I,
12:11-1 3) A staff psb}llchologist and other trained personnel t(i complete the application

' and eligib:ility process. (Arold Depo., I, 13:8-16). Then, APD discusses what ‘services‘

’ " the DD WaiVer can provide and what services the person is seeking from the DD Waiver.
' (Amold Depo,, I, 14:19-14). |

Young has spéciﬁcally requested io be on the Waitiist, Was found eligible for the

,DDk Waiver, was added to the waitlist, and has voluntarily participated in this lawsuit

, .seeking community services. Dykes’ and Davis’ willingness to transition and their
continued success in the commﬁnity further evidences their lack of opposition. This
satisfies the second prong for all three iristitutionalized Plaintiffs.

" ¢. For Dykes, Young, Davis, and other P&A clients residing in
institutions, the services can be reasonably accommodated, taking into
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account the resources available to the state, and the needs of others
with disabilities.

The remaining issue is whether Dykes, Davis, Young and other clients of the
P&A residing in»institutkions can be reasonably accommodated, taking into account the
resources évailable to the state, and the needs of others with disabilities. The requested
accorrirhodatioﬁ, receipt of in-home services, which requires the transfer o.f fpnds from
the ICf/DDs to the DD Waiver, is>a reasonable accommodation in light of the
Defendants' resources and their obligations to other disabled individuals. By using the
. pfox./i‘so‘lénguagje from the 2011 and 2012 Florida Appropriations Acts, the Defendanf’é_
: -‘ héve élréady reco gnizéd the transfer of funds as a feasonable accommodation.

- AHCA has analyzed the savings of the only two clients transferred to date, Davis

e and Dykesv. For roughly one-half of the year, AHCA sees potential savings of $61,416.00.-

.Annualized, the approximate savings from the two transitions total $131,747.06%, saving’
 better than 50% of institutional costs. If the Defendants achieved a comparable rate of
vsavi}ngv for every two individuals identiﬁed as being on the waitlist and residing in |
- ICF/DDS (currently 233 individuals), they could reaﬁze pbtential annual savings around
$15,348,532.49. This still does not account for the transition of individuals from nursing

‘homes, such as Young, which could add to the potential savings.

* Dykes: ICF/DD daily rate = $373.10 ($373.10 x 365=$136,181.50 per year for ICF/DD)

- and number of days out of the institution for FY11-12 = 149 ($26,538 in approved FY11-
12 waiver costs/149=$178.10 per day on DD Waiver; $65,009.19 per year on DD

‘Waiver) ; savings of $71,172.31 per year post transition. Davis: ICF/DD daily rate =

N - $351.83 ($351.83x365=$128,417.95 per year for ICF/DD) and number of days out of the

. institution in FY11-12 = 195($36,245 in approved FY11-12 waiver costs/195=$185.87
- per day on DD Waiver; $67,843.20 per year on DD Waiver); savings of $60,574.75 per
year post transition. Total savings per year for Dykes and Davis = $131,747.06.
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AHCA has affirmed, however, that any savings realized from transitions will
remain respectively in the Medicaid Nursing Home and the Medicaid ICF/DD budget

categories. Further, the state has another method to protect the services it provides to

‘individuals in institutions. Since 2009, private ICF/DDs have been able to utilize Quality

: ‘Assessment Fees (“QAF”), a pass-through, Medicaid-allowable cost for the ICF/DD

which allows the return of the fee plus the federal match to the ICF/DD to compensate for
any rate cuts since 2008. § 409.9083(3); Fla. Stat. Similarly, the Nursing Homes are able
to buy back rates through the use of QAFs as well pursuant to § 409.9082, Florida

Statutes.

~ Given the resources the state has to transfer monies from one line item in a budget

. category to another, the requested accommodation is very reasonable: the funds used to
' pay for sefvices.for the iﬁstitutions should simply go to the DD Waiver for the provision
?of .service's to Dvykes, Davié, Yourig, and othér P&A clients desiring community services.
~In fact, the accommodation saves the state money. Any speculative concerns about the
funding of the ICF/DD placements or Nursing Home placements could potentially be

 alleviated by the use of the QAFs as history has demonstrated.

Dykes, Davis and Young have been injured because they were institutionalized,
despite their eligibility for community based services through the DD Waiver. The

Defendants’ current system enrolls only crisis applicants to the DD Waiver. The

legislature authorized the Defendants to define “crisis” by rule. Defendants have defined

“crisis” as being homeless, having life-threatening maladaptive behaviors, or without a

: carégiver of person willing to provide care. Fla; Stat. 393.065(7)&(5)(a); Fla. Admin.
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Code R. § 65G-1.047. Placement in an institution precludes crisis for Dykes, Davis,
v Young, and other Waitlistéd P&A clients: “they will never fall into the [crisis category].”
(Dkt. No. 80, at 9).

For Dykes, Davis, Young and other P&A clients residing in institutions, there are
no undisputed facts upon which Defendants can rely to support their defenses. In fact,
they did not allege any éfﬁrmative defenscs in their Answer to Plaintiffs’ Amended |
Comp.llaint. (Dkt. Nos. 62 & 63). These Plaintiffs are eligible individuals with

| d;:iicloprﬁental disabilities that shbuld be afforded an evaluation in the ICF/DD by the
B APD stéff to determine if community services are appropriate. Dykes and Davis need"{not‘
be transitidned due to their recent community placements; Young’s CMAT team felé "éfhe-
was apprbpriate for a less restrictive environment since 2001 ahd pursued community
E ‘options for .herv. Unfortunately, Young’s CMAT team stopped Whén advised there was a
Waitirig list for a Developmental Disabilities group home placement. For institutionalized
- clients that have afﬁrrnaﬁvely sought to be placed on the DD Waiver waitlist, thereby
making their lack of opposition to community services known, the Defendants can ahd
- should conduct evaluations for the appropriateness of community services and reasonably
| :aéqorrimodate their tranSifions _to the community. As to Count III, regarding violations of
thé ADA arllé.i.S’ection 504 for Dykes, Davis, Young, and the P&A, this Court should

| grant the motion for summary judgment.

d. For Woodward, Congden, Pivinski, and other P&A clients residing in
the community waiting for community services can also be reasonably
accommodated, taking into account the resources available to the
state, and the needs of others with disabilities.
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Pii/inski, W(iodward, and Congden are persons with developmental disabilities, as
cieﬁned in § 393.063, Fla. Stat. As such, they are also eligible for the DD Waiver.
- Pivinski and Woodward reside in their families’ homes. Congden applied for crisis in
- March 2011 and began receiving DD Waiver services in April 2012. While Congden was
on the waitlist, she resided in her sister’s home, as both of her parents were deceased.
This Court acknowledged these Plaintiff’s injuries as “languishing on the waitlist without
: services.” (Dkt. No. 80, at 5).
The Defendants’ policies unreasonably and arbitrarily deny community services
to FWoodwérd, Pivinski, and other P&A c;lients waiting foi seivic;es. First, crisis
enrollnients are shrinking déspite nnt haVing used all of the approved CMS slots. (Baﬁ
: Depq., 162:1-1 1).° Second, APD policies using General Revenue funds to nlleviate
: ceriain ci‘isis situations through limited services ultimately denies the full panoply of DD
Waiver services to otherwise crisis eligible individuals. (Arnold Depo., I, 122:8-12). |
Third, Defendants haive retained the savings from actual deinstitutionalizations in the
institutions’ budget, enlarging the existing imbalance of funding. (Dkt. No. 125, Ex. “J”,
M12& ‘1‘3). Finally, Défendantn have not planned to uiilize the savings from
i ' deinstitutionalization for non-crisis enrollments or to otherwise move the waitlist. (Dkt.
‘No. 125, Ex. “I”, 9 15) (Arnold Depo., I, 116:25 - 117:3).
- These'policieé and practices preclude Pivinski and Woodward from obtaining
their nééded sérvices; Pivinski and WoodWard seek to maintain their independence and |

- community involvement. Pivinski, Woodward, and other P&A clients who are neither in

® Dkt. No. 125, Ex. “S”.
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crisis or institutionalized could be feasibly served by the savings realized by transferring

the 233 individuals out of ICF/DDs. If the savings followed the exiting individuals from

the institution to the DD Waiver in the budget as well, then the savings would allow up to

684 Waitlisfed individuals to be added to the waiver.® As of March 2012, the DD Waiver

- had 31,500 enrollment slots and 29,624 enrolled individuals, resulting in 1,876 open and

“available slots. The 1,876 slots would easily serve the population on the waitlist seeking
to exit institutions (233 in ICF/DDs and 115 in nursing homes) along with the 495 that
could bé rgalized_though ICF/DD savings alone, resulting in an additional 843 persons on

: t_hé waiver. Even more individuals could fill the remaining 1,033 slots based on possilile

| savingé from nursing home transitions.

The Court in Olmstead recognized that if a state “had a cdmprehensive,
.effectii/ely quking plan for placing qualified perskons with [disabilitieé] in less restrictive
' ‘vsettin‘gs, and a waiting list that moved at a reasqnable pace, not controlled by the state's
o | endgavors tobk‘eepits institutions fully populated, the reasonable-modiﬁcatidns standard

| >\‘7’v0>u“1d be niet” and the Court would have no réeison to interfere. Olmstead, 527 U.S. at
60_5—606. As to Count III, regarding violations of the ADA and Section 504 for
_j Woodward, Congden, Pii/inski, and the P&A, this Court should grant the motion for
summary judgment.
V. COUNT Iv: DENIAL OF DUE PROCESS
'v Itisa Violaiion of 42 U;S.C. § 1983 for anyone, under color of state law, to

deprive a person “of any rights, privileges, or immunities secured by the Constitution and

§$21,21 1,276.66 in approximate savings divided by the average annual waiver cost plan
expenditure per capita ($31,000.00) equals 684 individuals.
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laws.” Id. “In this circuit, a § 1983 claim alleging a denial of procedural due process

~ requires proof of three elements: (1) a deprivation of a constitutionally-protected liberty

‘or property interest; (2) state action; and (3) constitutionally inadequate process.”

Arrington v. Helms, 438 F.3d 1336, 1348 (11th Cir. 2006) (quoting Grayden v. Rhodes,

345 F.3d 1225, 1232 (11th Cir. 2003)).

Under the Fourteenth Amendment to the United States Constitution, no state

“shall ... deprive any person of life, liberty or property without due process of law.” U.S.

- Const. amend. XIV, § 1. No person’s property rights can be deprived except pursuant to

cbristituti_onally adequate procedures. See Cleveland Bd. of Educ. v. Loundermill, 470

U.S. 532, 541 (1985). It is beyond dispute that Plaintiffs have a protected property o

~ interest in their Medicaid services, see, e.g., Goldberg v. Kelly, 397 U.S. 254,262 1n.8 &

264 (1970) (wélfar_e),' and the actions and inactions by Dudek and Hansen constitute

“stéte action” under the second element. Compare Dkt. No. 30, 9 99 with Dkt. No. 62,9

99 & Dkt. No. 63, 199. Accordingly, the sole dispute here ié whether notices of a right to
heéring were ever provided to the Plaintiffs when they madé their initial applications for
DD. Waiver’ sérVices. |

* “The essential requirements of due process ... are notice and an opportunity to

- respond.” Loudermill, at 470 U.S. at 546. See also Dizsenbelfy v. United States, 534 U.S.

161, 167-68 (2002). In this case, written notice to each of the Plaintiffs was mandatory.

See 42 C.F.R. §§ 431.206(b) & 431.210. When determining the adequacy of a state's

- notice of decision under the Due Process Clause, the Eleventh Circuit applies the test set

- forth in Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). See
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A_rrfngton, 438 F.b3d at 1349. Notice must be “reasonably calculated, under all the

c;ircumstances, to apprise interested parties of the pendency of the action and afford them
- an opportunity to present their objections.” Mullane, 339 U.S. at 314. Although due

- process isa ﬂexibie concept that varies with the particular circumstances of each case and
| myﬁad forms of notice may satisfy the Mullane standard, see Grayden, 345 F. 3d at 1239

n. 17, the failure to prdyide any required notice is a violation of due process. See, e.g.,

| Holmes v. New York City Hous. Auth., 398 F. 2d 262, 265 (2nd Cir. 1968).

- Each of the Plaintiffs applied for the DD Waiver, which includes medical
assis_taﬁce. Each of their applications for DD Waiver services Was éither denied or not
acted on with ré_asonaﬂé prbmptness. Each of the Plaintiffs was placed in waitlist

“ 'éétegoﬁes that precluded their receipt of medical assistance. None of the Plaintiffs
o F_I'.r,evc?ivled notice of fheir .p'lacement’into non-crisis caitegories or what category they are in.
' Mdreogfef, fhere is no evidence that any of the Plaintiffs ever réceived notification of their
asksigne‘d waitlist prioritization category. Compare Dkt. No. 30, {23, 39, 47, 54 & 229

' with Dkt. No. 62, 9923, 39, 47, 54 & 229 & Dkt. No. 63, 123, 39, 47, 54 & 229.
. Accdrdingly, the Plainﬁffs have Satisﬁed all of the elements for a denial of procedural
due process, see Cramer v Chiles, 33 F. Supp. 2d 1342, 1352 (S.D. Fla. 1999) (granting
Summary judgrnént), and have satisfied a claim for violation of 42 U.S.C. § 1983. |
Violations under 42 U.S.C. § 1983 warrant reasonable attorney’s fees and costs under 42
U S.C. § 1988. See id. As to Count IV, regarding due process violations for Dykes,

| Dav1s Young, Woodward Congden Pivinski, and the P&A thlS Court should grant the

- motion for summary Judgment.
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- Dated in Tampa, Florida on this second day of May, 2012.

By
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