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Now before the court is the defendants' motion for the approval of a stipulation

WILLIAM F. HALL, JR.
UNITED STATES MAGISTRATE

. for dismissal of outstanding allegations of contempt and for dismissal of the plaintiff's
motion for contempt. The stipulation for dismissal contains terfns of a settlement between
the parties which has been signed by counsel for the plaintiff-class and for the defendants.
For the re‘asons that follow, I recommend that the motion be granted.

This action represents the consolidation of several individual civil rights actions—
brought by inmates in Pennsylvania correctional institutions and was brought pursuent to 42
U.S.C. §1982, 1983 and 1988 as well as the First, Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution. Upon consolidation, a class was certified
which consisted of all inmates then confined and all inmates to be“c.o/nfined in the future in
the state correctional institutions at Dallas, Graterford, Huntingdon, Muncy, Pittsburgh and
Rockview. On May 22, 1978 the ection was terminated by & consent decree (Consent
Decree). Since that time the pleintiffs have filed a motion for the issuance of &n orcer to

show cause why the defendants should not be held in contempt for violations of the Consent
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Decree. In addition to the motion for issuance of an order to show csause, t};e court hsas
received numerous letters from inmates in these institutions compleining that the Consent -
Decree wes being violated. In addition, meany individual civil rights complaints have been
brought by inmetes in which the subject matter in each of their compleints is within the
scope of the Consent Decree. . '

The negotiations which culminated in th; proposed setﬂement began in July,
1980. In March 1981, however, I was ordered by the court to determine the following ‘is.sues:

| L Whether violations of the Consent Decree are occurring; and B

2. Whether &ny elleged violations are individuel compleints or ere either
institution-wide or state-wice.

I wes further directed to prepeare a repgrt and recommendation upon the
conclusion of of whatever proceédings I deemed appropriate. (Order dated March 3}, 19.81

by Chief Judge, Joseph S. Lord, II). In complying with that maﬂdate, I referred the

inmates' letters of complaint to counsel for the Bureau of Corrections (Bureau) and held
hearings in Januery, 1982 during which testimony was given by severél inmates. In addition,
accompanied by counsel for the Bureau, I visited Graterford, Dallas and Huntingdon where I
talked to the institutions' officials and their inmgtes. During the process, I receiv.ed
detzailed reports of the investigation made by the Bureau in the cases of the more serious
complaints referred to them. Counsel for the Bureau and the institutions' officiels were
extremely cccperative and Giligently investigated the complaints, and in some instances
took corrective action even when a complaint did not clearly fell w/ithin the purview of the
Consent Decree. Counsel for the plaintiff-class was advised of tﬁe complaints made, and
received copies of the investigative reports.

In the main, the complaints of violations of the Consent Decree made by

individuel inmates involved disciplinary proceedings, cell searches, the adequacy of the




heelth care thet they ere providecd, and the physical condition of the institutions. The
complainents, for the most pert, expressed dissatisfaction with the Inmate Compiaint
System (complaint system) presently mainteined by the institutions. The results of my‘
investigetion tend to support the allegations of deficiencies in thet system. Clearly, the
- prisoners eppear to heve no confidence in its feirness or efficacy. It sh‘ould be noted here,
however, that the Bureau's eighteen (18) month report for the périod January 1980 thfough
June 30, 1981 reveels a totel number of complaints processed which yvould tax the most
liberelly estimeted capacity of the institutions.l The inmates' dissatisfaction with the
complaint system and the institutions' performance in administering it were, in my view,
crucizl, for the unanswered, or inzdequatsly investigated and answered responses to tha
complair;f.s, zn3, of course, adverse responses to the complaints, have undoubtedly led to
the filing of civil rights actions in this and other federel courts, and hav‘e contributed to
their already burgeoning caseloads. The testimony which I took in court and the complaint
letters received from the inmates provide éonvincing evidence to support this conclusion.

In addressing the complaints stated in letters to the court claiming violations of
the Consent Decree, the determination of whether those complaints were valid could only
be made through an inguiry such as the one I have been directed to make, because there
were no procecural steps availeble to the inmates which would permit a prompt
determination of the validity of their complaints &nd the implementation of whatever
remedies might be warranted. An obvious elternative to conducting such en inquiry, of
course, would have been to conduct individual heerings to determi/ne,.first, whether the

complaints fell within the purview of the Consent Decree, and then to determine whether

1. Commonwealth of Pennsylvania Bureau of Correction 18 Month Report, Jenuery 1, 1980-
June 30, 1981 (published October 1581 by the Public Information Office Buresu of
Correction), pessim. A review of the figures in the Report indicating a decrease in the
number of complaints processed through the compleint system may reveel that there is a
direct correlation between the decrease in such complaints and the increese of inmates'
civil rights {ilings in the federel district courts in Pennsylvania.




or not.the complaints were valid. Neither approach offers promise of s'ignificantly
decreasing the mmates' dissatisfection with the handling of their complaints of violations
of the Consent Decree, or their other complaints, because the inmates' complaints would be
neither promptly nor efficiently addressed, thus denying them redress in the cese of
complaints which are valid, which is aiso unfair to the prisén officials who must coﬁtend

with dissatisfied, disgruntled inmates who sée the Consent Decree es having little value
because of difficulties in its enforcement. ]

As I have previously mentioned, however, during the inguiry which I have made
the Bureau has conducted an investigat-ion of compleints and cemonstrated that it is able to
adequately investigate complaints end provide edministretive remedies in eppropriate
ceses. Under the terms of the proposed settlement, & new complaint‘ system will be
esteblished, which draws upon the experience which the Bureau has had in handling inmate
complaints, and which eddresses the deficiencies in the present complaint sys-tem which
have been identified during the settlement negotiation process. The component of the
propésed settlement which is concerned with Athe resolution‘ of inmate complaints or
grievances is the Consolidated Inmate Grievance Review System (Consolidated System, a
copy of which is attacked), which has as its stated purposé that of assuring that every
inrmate in a Bureesu of Correction facility is aware that he hes an avenue through which he
mey seek exbeditioﬁs resolution of any problem which arises' during the course of his
confinement. The directive establishing the Consolidated System will apply to ell state
correctionel institutions (and state regionel correctional facilities and community service
centers). Under the Consolidated System all inmates will have the opportunity to. have
their grievanées addressed at three (3) levéls, an Initial Review, which will include fact

s

-finding and may include preliminary review of the fact finder's decision, Appeal from Initiel

Review, at the level of Superintendent or Regional Director, and Final Appeal to the
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Central Office. The directive establishing the Consolidated System provides pro.cedures for
reviewing inmete grievances not ealreedy covered by other Buresu of Correction
Administrative Directives and policies, and serves to integrate its procedures with those
esteblished by other directives. It revises the Inmate Complaint System, however, it does
not sﬁpersede or repeal any part of any other directive or poli‘cy statement.

The Consolidated System provides that "grievarices and appeals must be in
writing in the format of forms pro-vided by the correctional institution and that they shall
be presenfe—d individually. In pfeparing a grievance or sppeal, the aggrieved inmate may
seek the assistance of a staff member or fellow inmate of the same population status. The
inmate may state eny claims he wishes to meake fegarding viclations of Bureau directives,
regulations, the Consent Decree, or other law. Claims of the violation of the Consent
Decree must be raised pursﬁant to the procedure established by the Consolidated Systen'x

before they may be addressed by any court. Moreover, notice shall be given to the Office

of Chief Counsel of any grievance or appeal which alleges violations of the Consent
Decree,. and Chief Counsel shall in turn notify counsel for the plaintiff-class. With the

exception of grievances raising issues already governed by other specified procedures, the

Initial Review of an inmete grievance will consist of an investigation by an Inmate

Grievance Cocrdinator, including an interview with the inmate and others having personal
knowledge of the subject matter. Within ten (10) working days of the receipt of a grievance
or eppesl, the Inmete Grievance Coordinatcr must prepare & writien respense to the
grievance including a brief rationale of his conclusions and ény gction teken or
recommended. The Initial Review decision is final unless an appeai 1s received.

An inmate may appeal an unsatisfactory decision to the Superintendent, in
writing, within five (5) days. The Superintendent must notify the inmﬁte and other

_interested persons of his decision within ten (10) days after receiving the appeal. His
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cdecision may consist of approval, disspprovel, modification, reversal, 'remand or
reessignment for further fact finding, and must include a brief statement of the reesons for
the cecision. Chief Counsel will be given notice of the disposition of any eppeel of a
metter in which e violation of the Consent Decree was alleged, and Chief Counsel must
rotify counsel for the plaintiff-class of thet disposition.

An inmate or other affected person may ébtain Final Review by appealing the
disposition of &n appeal from the Initial Review decision to the Central Office Review
Committee (CORC) within seven (7) days of receiving the decision. The CORC will consist
of the Commissioner, Deputy Commissioner and Chief Counsel or their designees. _f‘inal
Review is not éermitted until Initiel Review and Appeel from Initial Review procedures
have been complied with, except for good cause shown. The CORC will issue its decision
within twenty-one (21) days after receipt of an appropriate eppeal. If there is no consensus,
 the decision of the Commissioner of Correction will control. Chief Counsel will notify
| counsel for the plaintiff-class of the disposition of the Final Review of any matter in which'
a violation of the Consent Decree was alleged. ) |

The directive establishing the Consolideted System prdvides that ell proceedings
pursuant to the directive are in the nature of settlement negotiations and will, therefore,
be inadmissible before any court or other tribunal in support of eny claim made egainst the
Commonweelth of Pennsylvenia or any employee. It further provides that no resolution of
8 grievance offered as e result of the Conscliczted System preeacdure shall be sdmissible
before any court or other tribunal as an edmission of violation of the ‘éonsent Decree

RN

or any state or federal law. _
As the defendants state in their. brief in support of their Motion, the
Consolidatad System "permits an inmate to seek redress of a policy or practice as soon as

he is affected by it without having to wait to gather enough evidence to show that it




crosses the threshold of beingz at minimum en institution-wice occurrence.” (pp.'13-14). The
Consolidated System will also correct specific flaws in the present system of which the
inmates have compleined. They have complained thet the present system denies prompt
and edequate attention to their grievances. They have &lso complained that the present
system fails consistently in correcting problem situstions cbrought to its attention. In
addition, they have complained that under the cémplain.t system the initial inmate
grievance is seldom the grievance to which the complaint system respornds. The—y have
complained that few inmates, if any, are macde aware of the procedures which must be used
in the filing of a proper inmate compleint.

By remecying the complained of ceficlencies in the present complaint system,
the Consolidated System will encourege and facilitate the administrative r'esolution by the
individual correctional institutions and by the Bureau of .many of the inmate complaints
which now give rise to civil rights and other civil actions brought by inmates. By providing
" an administrative grievance review process which is perceived as fair and effe'ctive; the
Cons.olidéted System will divert from the court s&stem those inmate 'complaints which can
and should be handled administratively, and will thus maximize the gbility of the court to
eddress those complaints which truly require resolution through the judicial process.

While the Consolicated System will address. ell menner of inmate complaints, it
should be noted that' it will serve to distinguish those complai-nts containing ellegations
which meet 211 of the criteria for complaints which may be brought pursuant to the Consent

Decree from those which do not, and, with regard to proper Consent Decree complaints,

requires exhaustion of its procedures as a prerequisite to the bringing of & court action. It -

would seem, therefore, as an added value of this system that those complaints which ere
ultimately presented to the court will consist of clearly articulated claims raising spécific
issues properly belonging before the court as alleged violations of the Consent Decree,

which, of course, is a decided improvement over matters as they now stand.




The terms of the proposed settlement also provice for major revisions in the
ocecures which are followed by the correcticnel institutions in placing en inmate in
sciplinary custody or administrative custody. The problems with the disciplinary hearing

. administrative heering process have been described by inmates testifying before me
14 et my interviews with inmeates during visits to the institutions; those problems have
cen attested to in the complaint letters received from inmates, and specifically
numerated in the pleintiffs' motion for contempt. And, this court should };ave no
Aificulty in teking notice of the ecivil rights actions filed by inmates which raise many
ssues regerding disciplinary end administretive custody proceedings. The United Stetes
Supreme Cou:tlhas recognized as lsudastory the promulgetion of the regulstions providing
for the procedures which are presently followed in segregated custody hearings. In a recent
case determining whether compliance with Pennsylvania's regulations governing segregated
custody h_earings was constitutionally required, the court noted that, "the creation of

procedural guidelines to channel the decision-making of prison officials is, in the view of

meny experts in the field, a salutary development.” Hewitt v. Helms, No. 81-638, slip op. at

10 (February 22, 1983). The proposed settlement mekes several improvements in the already
comprehensive procedural framework for disciplinary and administrative custody hearings;
noteble end praiseworthy among those improvements is the establishment of positions for
‘trained hearing examiners to replace the present Hearing dommittees, as more fully
described below.

The proposed settlement provides that the disciplinary proceedingsﬁhaﬂ be
before a Hearing Committee which is composed of three (3) members: a Mejor or Captain
of the Guard; a Casework Supervisor; and a School or Vocational Supervisor. The Hearing
Committee panels are to be selected from & poc;l of nine (3) Hearing Committee members
designated at each affected correctional institution, except for Greterford which shall

designate twelve (12) members. The Hearing Committee members will receive in-service .




- in relevent earees of law by meens of a curriculum developed joir;tly by the
3nts &nd counsel for the pleintiff-cless. The position of Chairmen of the Hearing
ittee is abolished end in its place there will be & Heering Committee Cooréinator
211 be a Cesework Supervisor whose duties will include determining the relevance and

»ility of witnesses, and the extent of direct or cross examination of witnesses;

nd explaining the cherges to the cherged inmate; announcing the decision of the

uy

;g Committee and the rationale for it; and 211 other functions previously performed
Cheirmen of the Hearing Committee. .The proposed settlement terms provide that
:mbter of a Heering Committee panel may hold a position in which he directly
‘.'ises another panel member. Decisions are to be based on the concurrence of two (2)
> three (3) Committee members whose votes shall all have equal weight. The record
: Committees' voting will not be disclosed to the inmate, except the vote count;
ver, it will be forwarded to the Program Review Committee when such review is
:t. The Hearing Cémmitteé penel cannot include any staff member who wrote or
>ved the misconduct charge(s) or conducted the investigation in the case before it.
The Hearing Committee will be replaced by an individual "hearing.examiner",
‘n & year of the court's order approving the settlement, who will assume the duties and
onsivilities of the Hearing Committee and its Coordinetor, and who will be employed
supervised directly by the Central Office of the Bureau. The hearing examiners will be
ified and- hired pursuant to Commonwealth of Pennsylvania civil service procedures,
will receive training in the relevant areas of law by means of a curriculum’ déveloped
tly by the defendants and counsel for the plaintiff-class. h
The present misconduct procecures are modified as follows. The rarﬁcing officer
duty, who is designated to be the shift, or watch commander, must review all
sconduct reports, which reports are to be delivered to the inmate by someone other then

: cherging staff member wherever practicable. The inmate is to receive Witness Request
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nmete Yersion Forms elong with the misconduct reports. The Witness Request must be
ned by 8:00 A.M. of the next working day to the block officer who shall deliver it to
.earing coordinator. The Inmates Version Form should be brought to the hearing by the
te. The inmete shell be permitted to have the staf{ member who witnessed the alleged
sncuet px;esent at the hearing, or, If no staff “was an actual witness, he shall be
itted to have the charging staff member present. Any inmate essisting the charged
te shell have a reasoneable opportunity to edcress the Hearing Committee or examiner.

The inmate will have the right to cell three (3) witnesses in his behaif, and he
Se requested to meke a statement regarding the relevancy and importance of the
:sted witnesses on the witness form. Relevant witnesses shall b_e produced unless the
ctioﬁa.l institution can establish to the satisfaction of the Hearing Committee_ or
iner that the witness is unavailéble, or that a coﬁntervailing security concern exists,
tablish which the institution must present evidence that the requested witness has a
~y of récent erratic, hostile or disruptive conduct on a number of occasions such that
-esence would unduly disrupt the progress of the hearing. In the event that a requested
'ss has no such history but exhibits a current state of mind which would lead to erratie,
.2 or disruptive conduct at the hearing, the Hearing Committee or examiner will
nelly examine him before the hearing to determine the suitability of presenting him in
n at the heéring, and if the decision is against presenting the witness, may either
que the hearing until the witness cen be safely produéed, teke a written statemeﬁt
him, or hear his testimony out of the presénce of the charged inméte. Witnesses who
it erratic, hostile or disruptive behaviour may be removed from the hearing. The
e shall be permitted a rcasonable opportunity to question any witness who hes
ied egeinst him, except in the case of testimony heard in éamera. When information

rting the misconduct charges is supplied by an informant whose identity should remain

dential, the information provided by the informant, but not his identity, shall be
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disclosed to the chargecd inmeate cduring the heearing, unless the instituticn ha-s resson to
believe that Gisclosure of the informeation would reveal the informant's identity. Informant
reliability must be esteblished to the Heering Committee or examiner by a preponderance
of the evidence, and the inmate shell be present during the presentation of reliebility
evidence, unless the instituticn concludes_that disclosure would jeopardize the institution's
security, in which event, the evidence shall be presented in camera. No witnesses are
required where the inmate pieads guilty or waives his right to a hearing. All testimony
must be under ocath. Determinations of crecibility ere at the discretion of the Hearing
Committee or examiner, who shall make written findings of fact referring to the testimony
of each witness,

If the inmate is acquittgd, 2l records of the misconduct shall be expunged from
his institutionel record. 1f he is convicted he may appeal to the Progrem Review
Committee on any of three (3) bases: insufficiency of the facts to supﬁért the verdict;
disproportionality between the— punishment and the offense; nonconformity of the
procedures employed with the directive or the Consent Decree. The Program Review
Committee may uphold, remand or uphold with modification the decision of the Hearing
Committee or éxaminer, but mey not increase the punishment imposed. The Prograrr;
Review Committee's decision must be rendered within five (5) working days of receipt of an
appeal. |

The inmate may éppeal the decision of the Program Review Committee to the

Superintendent upon eny of the same three (3) bases, and the Superint/endent may make any

disposition permitted to the Program Review Committee. His decision must be forwarded

to the inmate within three (3) working days of his receipt of the appeal. A final appesal, on
the bases of insufficiency of the evidence to support the verdict or nonconformity of the

procedures employed with the directive or the Consent Decree, may be made to the

’
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attorney assigned as counsel to the Burezu in the Central Office.

The proposed settlement ealso revises the procedures to be followed where an
inmete is to be placed in administrative custody. It provides, first, that an inmate who hes
completed his disciplinary sentence shell be releesed a.nd‘.cannot then be continued in
administrative custody unless the ix;xstitu‘rion presents evidénce to the Program Review
Committee that there is a valid security reason f:>r continuing him in administrative
custody. -When an inmate is transferred to administrative custody ‘from the genereal
population, and the besis fcr his transfer is not an outstanding misconduct cherge, & self-
commitel or confinement under investigative status, he shall be provided with a hezring
before the Progrem Review Committee, at which he has the right to be present, within six
(6) days of his transfer. At that hearing the institution must present evidence to establish
that there is a valid security reéson to cohfine the inmate in administrative custody. A
. valid security reason exists when an inmate is a danger to others in the institution who
cannot be [Srotected by alternate measures, a danger to himself,‘ the instigator of a
disturbance, or likely to attempt éécape. Commitment to administrative custody may only
be for a specified period, after which the inmate is entitled to an additionel hearing before
he may be confined beyond the originel period. In addition, the Program Review‘
Committee must submit to the Superintendent a status report.detailing the reesons why
continued administrative custody is necessary. If the Superintendent determines that those
reasons are velid, the Prograrﬁ Review Committee will so notify the i_nmate. If he does
not, he shall ceuse the Program Review Committee to schedule a Ac;/ontinuation hearing at
~which the segregated inmate and the institution may present evidence. The inmate or the
Superintendent may appeal to the Deputy Commissioner the decision of the Program

Review Committee with regard to the placement or denial of placement of an inmate in

administrative custody, and the Deputy Commissioner must rule on the appeal within two
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(2) working days of receipt of the appesl.

| The éomplaints of inmates regercing the conduct of disciplinary and
administrative procedures. are substantially addressed by the revisions in those procedures
provided for by the proposed settlement. Those complaints have included ellegations thet
inmates have not been allowed to questioz witnesses presented in support of the charges
egainst them, and that the charged inmates and Athe'ir inmate assistants are sequestered
during the testimony of witnesses supporting the misccnduct charges, and are not given
summa_ries of the testimony of those witnesses. They have also complained that they are
not provided with & detailed summary of the HearirgCommittee's decision or the rationale
for the decision. They have complained that the Heering Committee often refuses to call
necéssary. witnesses and that the charging steff member is seldom present to read the
charges against the inmate(s). They have complained that although inmate assistants are
. allqwed to confer with the éharged inmate during the hearing, the assista.ht is precluded
from directly addressing the l';earing panel which, in rendering its decision, rarely considers
the inability of the charged inmate to adequately represent himself before the panel. The
revisions in those procedures are also responsive to the inmates complaints that thé
defendants have transferred inmates from disciplinary custody to egquivalent isolatior; in
administrative custody for an indefinite period.

The proposed settlement also provides for changes in medical cere for the
fnmeates. The civil service class for eorrections infirmary supervisors is closed, and any
civil service positions which become vacent are being filled by i:egistered nurses. Within
one (1) year, every corrections infirmary supervisor is to be traine:d and licensed as either 'a
registered nurse or emergency medical technician; within two (2) years there will be

positions established in each institution to have registered nurses on duty twenty-four (24)

hours a day. These changes are responsive to the inmates' complaints that immediate
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medical attention is not aveilzble in emergency situations, and is not aveileble to all
inmeates with injuries or illness who require such emergency attention.

By the terms of the proposed settlement, changes also will be made in the law
livraries. Inmat'es in the Restricted Housing Units of their institutions vyill have access to
specified statutes and they may request copies of cases which shall be provided at no cost,

which they may keep for up to one (1) month subject to:demand, and limits in the number of
copies. )

In eddition, the proposed settlement establishes guidelines for the conducting of
cell searches. In random cell sezrches, the selection of the cell will take place at &
location removed from the block where the search is to be performed, and shall be
rendomly made and performed by a steff member unassociated with the administration of
any block or blocks where a search is to be conducted. These searches may not take place
later than one (1) hour after the institution has been locked in for the even.ing._

The occupant of the cell selected shall be notified before the search bj; the
bloclté officer, and he must.be given the option ofl remaining during the search. He will be
esked to sigh a record to show thet he was present during the seerch, or to show that he
desired to be absent. Mcterial taken during the search will be noted on a property receipt,
g copy of which will be supplied to the inmate. Confiscated items must be kept in a
seperately seéured ar.ea until a determination of their disposition’ has been made.

Investigati?e cell searches must be approved by the ranking officer on duty
urless there are éxigent circumstances. If a search is to be made without permitting the
inmate té be present, it must be cetermined thet his presence would pose an immediate
threet to security, that emergency conditions exist, or that his presence would impeir an
ongoing investigation of criminal activity or of the violation of institutional reguletions.

The implementation of the new procedures which the proposed settlement would establish

for the conducting of cell searches will eliminate the basis for the inmates' complaints that
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their cells are searched routinely without their presence despite the lack of conéitions
justifying sueh in absentia searches.

The proposed settlement conteins provisions governing the administrative action
to be taken when contrebend is discovered. It provides that the Class I Misconcuet of
possession of contraband will be modified in its definition of contraband, and it provides the
new definition of contraband. It also provides that tl‘;.e possession of items not authorized
for retention or receipt by inmates, but not one of the items specified in the definition of
contraban&], will be dealt with es a Class 2 Misconduet, for which the only sanction will be
confiscetion

The proposed setlement further provides that it shall not operate es an
admission on the part of the defendants regercding the truth of any of the allegations made
in the plaintif{s' motion for contempt, and that the plaintiffs agree that any failure by the
. defendants to comply with it prior to its approval shall not in and of itself create a cause of
| actic_in for eny party. N;:r will th;e proposed settlement create a private cause of action for
any individual against any defendeant. .

" However, the plzintiffs reserve the right to contest in this court at any time by
any eppropriate legal proceeding any institution-wide or system-wide pattern of failure or‘
refusal by the defencants or their agents to follow the provisions of the proposed
settlement. ;I‘he settlement is not to form the basis for contempt proceedings for any
feilure or refusel which is less than an institution-wide or system-wide pattern. The
settlement provides that the defendants meay only be ligble to any individual for dameges
for failure to comply with it if the alleged failure constitutes a vic;lat‘ion of state or federal
law or if the c.ourt imposes such damages as pert of a contempt proceeding pursuent to the
settlement. |

Notice to the plaintiff-class of the proposed settlement was accomplished‘ by

means of a mcthod proposed by counsel for the defencents, egreed to by counsel for the
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plaintiff-class, and w_hich I approved. Notices were posted on inmate bulletin t;oards et all
affected institutions from November 22 to December 3, 1982, explaining the status of the
case, and informing the inmeates that copies of documents detailing the terms of the
settlement proposals had been placed in the institution library for their review. The notice
instructed that if the inmeates desired to.object to the prc;;osed settlement or any of its
terms, they had to file a written stetement deteiling the grounds for their objections with
the Clerk of Court by December 3, 1982, and send copies to counsel for the defend;.nts and
for the plaintiff-class. The notice further said that any person who did not file objections
would be deemed to have waived ell objections. Letters of objection were submitted, which
I heve reviewed..

" In evaluating the terms of this proposed settlement, I have recognized that the
law favors settlement agreements and that because such agreements are a means. of

emicably resolving disputes they should be upheld whenever possible. Miller v. Republic

National Life Insurance Companv, 559 F.2d 426, 428 (5th Cir. 1877), citing Pearson v.

Ecological Science Corp., 522 F.2d 171 (5th Cir. 1975). In a clas.s action the proposed

settlement must satisfy the two-fold requirement that it be fair, adequate and reasonable,
and that it be errived at with no fraud or collusion. Id. While supervising the negotiations
whtch led to this proposed settlement, I have been mindful of the prchibition egainst the
court attempting to modify the terms of the proposed settlement agreement or

perticipating in any bergaining for better terms. Plummer v. Chemical Bank, 668 F.2d 654,

655 n.1 (2d Cir. 1982) citing In Re General Motors Corporetion Engine Interchenc;e

Litication, 534 F.2d 1106, 1125 n.24 (7th Cir.) cert. denied, 444 U.S. 870, 100 S.Ct 146 (1579).
1 have given comprehensive consideration to all of the factors which are
generally relevent to the determination of whether a class action settlement should be

approved, including, inter alia, the complexity, expense and likely duration of the litigation;

L4
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the reaction of the class to the settlement; the stege of the proceedings; and the risks of

establishing liability, City of Detroit v. Grinnell Corporation, 495 F.2d 448, 462463 (24

Cir. 1974). Moreover, I conclude that the class members have had nctice in accordance
with Fed.R.Civ.Pr. 23(e). That notice hes more than satisfied the requirement that "the
notice given must be ‘reasonably calculated, under all of the circumstences, to epprise

L

interested parties of the pencency of the ection &nd afford them an opportunity to present

their objections.! " Grunin v. International House of Pencakes, 513 F.2d 14, 120 (éth Cir.

. 1975), quoting, Mullane v. Central Hanover Benk & Trust Co., 338 U.S. 306, 314 (1830). That

(=%

notice has elso reesonebly conveyed the reguired information and afforded these interested
a reasonable time to respond. Id.

| Bearing in mind that it is not the function of the court to substitute its
judgment for that of the parties in reaching agreemeﬁt_on the proposed set‘tlement, 1 have,
nevertheless, felt compelled, because of the mandate of the order referring the matter to
me, to go into some detail in analyzing its provisions, and to determine the extent to which.
it addresses the inmates' compleints. In the evaluation of the proposed seftlement, I have
considered the complaints of the inmatés as stated in the Motion for Contempt and
otherwise, their testimony during the hearings befofe me, and their comments mede curing
my interviews with them at the institptions. I héve also considered the arguments cf the
defendants in support of their motion end the plaintiffs' onections to the propesed
settlement, as well as the cefendants' specilic resp'onses in their motion to the objections
filed by members of the plaintiff-cless. Iam convinced thet the proposed settlement is the
product of arms-length negotiations by counsel who have aggressiv;l_v and zezlously
repreéented the interests of their elients. I conclude that it is responsive to the complaints
of the inmates, and that it is fair, adequate end reasonable, and I endorse it withcut

reservation. My recommendeation is atteched hereto.

I3
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RECOMMENDATION

AND NOW, this ‘}Lijday of May, 1983, it is recommended that the defendants'
~ Motion for Approval of Stipulation for Dismissal of Outstanding Allegations of Contempt

end for Dismissal of Motion for Contempt be granted, and that the compromise of the
plaintiffs' action for contempt be epproved and the action be dismissed pursuant’ to the
terms incluced in the outstancding Stipulation, filed December 29, 198], and modified by en
emendment to the Stipulation, filed July 31, 1982. It is further recommended that pursuant
to the terms of the compromise (setﬁement) that when the administrative procedure for
inmate grievances is edopted, members of the plaintiff-class must exhaust that procedure

_before filing with the court any allegations of violations of the Consent Decree and/or any

allegetions of contempt.

- (it > Mutes,
WILLIAM F. HALL, JR.
UNITED STATES MAGISTRATE
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