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DEFENDANTS’ MEMORANDUM IN OPPOSITION TO PLAINTIFFS’
EMERGENCY MOTIONS FOR CLARIFICATION
[NEOCH DOC. 346 AND 349 AND SEIU DOC. 97]

Defendants, the State o f Ohio and Secretary of State Jon Husted, respectfully urge the
Court to deny the motions for “emergency” relief filed on election eve by the Plaintiffs in these
actions. Three weeks ago, the Sixth Circuit Court of Appeals held that Ohio’s provisional ballot
affirmation form has “rather simple instructions” and that Ohio law “does not task poll-workers
with quality control of ballot affirmations.” NEOCH v. Husted, 2012 U.S. App. LEXIS 21058,

at 29 (6th Cir., Oct. 11, 2012).
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Plaintiffs’ new request is not about Directive 2012-54 or anything Secretary’s counsel
“represented” to the Court. This is about Plaint iffs trying to change the identification rules for
casting a provisional ballot that hav e been in place since 2006 — when the NEOCH plaintiffs
could have challenged them . Plaintiffs want to have different identif ication requirements for
provisional voters than the iden tification requirements for abse ntee voters who provide their
identification on both the absentee ballot request and returned identification envelope and the
identification requirements for Election Day voter s who are required to s how identification to
cast a regular ballot.

1 ® hour

In truth, what Plaintiffs seek is not a clarification of the Court’s orders, but an 1
expansion of them — an expansion of the NEOCH consent decree [ NEOCH Doc. 210] and an
expansion of the SEIU prelim inary injunction. [SEIU Doc. __ ]. In their attem pt to seek an
expansion of the rules, the NEOCH and SEIU Plaintiffs have confus ed statutory requirem ents
related to provisional ballots. As a consequence, the Motions have no basis in law and should be
denied.

Plaintiffs now want the Court to order the counting of defective provisional ballots even
if the voter fails to fill out the portion of the affirmation regarding identification, and indeed even
if the voter does not pr ovide any identification at all. Asam atter of law, the th ree motions
should be denied because:

(1) With respect to the NEOCH consent decree, Ohio law expressly s tates that the
voter must write down his or her social security number on the affirmation. Ohio law im poses
no duty on poll workers to write down social security numbers on affirmation forms.

(2) The Court cannot expand the SE/U preliminary injunction because (a) Ohio law

imposes no duty on poll workers to wr ite down voter driver’s licenses anywhere; and (b) the
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Court lacks jurisdiction to expand the SEIU preliminary injunction b ecause doing so would
violate Pennhurst St. Sch. & Hosp. v. Halderman, 465 U.S. 89, 104 S.Ct. 900 (1984).

The Motion should also be denied based on Purcell v. Gonzalez, 549 U.S. 1 (2006) and
the strong presumption against changing election procedures at the last m inute, especially after
the votes have been cast.

For all these reasons, Defendants submit these combined Memoranda of Law to urge the
Court to deny the three last-minute motions.

MEMORANDUM OF LAW

L. Background

As the Court is aware, a provisional voter must complete an Affirmation as a condition
for election officials to open and count the provisional ba llot. R.C. 3505.182, R.C. 3505.183.
The Provisional Ballot Affirmation currently in use is part of For m 12-B and was created and
distributed to all boards of elections on January 4, 2012. [Declaration of Matt Damschroder].

The Provisional Ballot Affirmation currently in use is part of Form 12-B and was created
and distributed to all boards of elections in January 2012 and has been used in three elections,
including the current election.' The Secretary of State issu ed Directive 2012-01 on January 4,
2012 and attached a new provisional ballot envelope, Form 12-B. The prior version of 12-B, in
effect from July 2008 until J anuary 2012 is attached to Matt Dam schroder’s Declaration.
(Damschroder Declaration). As noted in Di rective 2012-01, “During the 2011 election year, a
number of county boards of electio ns contacted this office with questions about how to process

provisional ballots.” In 2011, boa rds of elections asked the Secr etary of State’s Office m any

! Voters have already cast provisional ballots starting 28 days before the election under Ohio Revised Code

3503.16 using Form 12-B as prescribed by the Ohio Secretary of State in January 2012.



Case: 2:06-cv-00896-ALM-TPK Doc #: 352 Filed: 11/06/12 Page: 4 of 19 PAGEID #: 12716

questions about whether a provisional ballot was eligible to be counted based on poll workers’
marks on the back of the provisional ballot enve lope, the Verification Statement. (Damschroder
Declaration). The Secretary’s office consistently advised boards that the poll workers’ marks on
the back of the provisional ballot envelope should never be used against a voter in determ ining
whether or not to count the ballot. (Damschroder Declaration)

For example, boards of elections asked what to do when the poll worker checked on the
Verification statement “The provisional voter is required to provide addition inform ation to the
board of elections” but on the Affirm ation on the front of the envelope, the voter checked “Ohio
drivers license (provide #) _” or any of the other form s of identification provided. In
this instance, the provisional ballot would be el igible to be counted because the voter provided
identification on the Affirmation. (Damschroder Declaration).

Additionally, during 2011 boards of elections asked m any questions about whether the
provisional ballot could be counted if the vo ter’s address or birth date were m  issing or
inconsistent, as both those items were included on the provisional ballot affirmation between the
voter’s printed name and signature. (Dam schroder Declaration). Under Ohio law, neith er an
address” nor birth date are required for a provisional  ballot to count. In or der to eliminate the
confusion, and after con sulting with various voter advocacy groups, the Secretary redrafted the
provisional ballot affirm ation to only include the require d information. (Da mschroder
Declaration).

Form 12-B provides what is required on th e front and back of the pr ovisional ballot

envelope. The front of the provisional ballot envelope includes the “Provisional Ballot

2 An address is sometimes necessary when a voter is updating his or her address. However, that address

information is provided as a part of a change of address form and is n ot necessary as a part o f the Affirmation
section. R.C. 3503.16.
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Affirmation” that is completed by the voter an d follows three simple steps. [See NEOCH Doc.
346-3]. In Step 1, the provisional voter must print her name. Under Step 2, the voter must write
the actual information used as identification at the polls -- the voter’s social security number (last
four digits only) or driver’s license num ber — or check a box indicating a different form  of
identification used. And Step 3 m erely requires the provisional voter to sign the Affirm ation.
The bottom of the front of the provisional ba  llot envelope contains the “Pre cinct Election
Official” portion where the precinct election official can write the precinct, location and sign and
date it. However, as noted on that portion of th e provisional ballot e nvelope, failure of the
precinct election official to complete that section does not affect the eligibility of the ballot. The
back of the provisional ballot e nvelope consists of a change of address/change of nam e form,
which only needs to b e filled out by those voters who are ¢ hanging their address and/or name.
(Form 12-B dated 1-12).

One goal in creating the new pr ovisional ballot envelope was to simplify the provisional
ballot affirmation so that it was clear to the voter what the voter was required to fill out in order
for her ballot to be counted. (Dam  schroder Declaration) Another g oal in creating the new
provisional ballot envelope was to streamline the poll worker’s portion of the envelope to reduce
the chance that a provisional ballot would be re jected due to poll worker conduct. (D amschroder
Declaration). The section at the bottom of the front of the provisional ballot envelope, “The
Precinct Election Official Info” clearly s  tates “Failure by the precinct election official to
complete this section will not affect whether or not this provisional ballot is counted”. See, Rule
12-B.

Form 12-B also helps boards of elections to uniformly apply the law and count ballots

that had the required infor mation. The Secretar y hoped that issuing the form and direction in
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January would provide boards of elections and pr ecinct election officials sufficient tim e to get
familiar with the for m and an opportunity to us e the form before the Nove mber presidential
election. (Damschroder Declaration). Though the Secretary hoped that the direction provided in
Directive 2012-01 in January 2012, including Fo rm 12-B, would be the last direction the
Secretary would have to provide on those issues before the November 2012 presidential election,
because of the court cas es it was n ot possible for the Secretary to issue comprehensive final
instructions until that Friday. (Damschroder Declaration).

On Friday, November 2, 2012 after the Court’ s final resolution of the Consent Decree
language, the Secretary issued Directive 2012-54 which included a m andatory six-step process
for boards of elections to use when determ ining whether a provisional ballo t is eligible to be
counted.

Step 1 requires the board s of elections to de termine, consistent with ( SEIU, 12-3916,
4069, p. 21)] whether the provisional voter printed and signed the voters name on the provisional
ballot affirmation portion of Form 12-B.

Step 2 in the directive requires the boards of elections to determine if identification was
provided by the voter. Under Ohio law, if identification is not prov ided either at the tim e the
voter casts the provisional ballot or ten days after the electio n, the provisional ballot cannot be
opened or counted. O.R.C. 3505.183. Directive 2012-54 rewrote Step 2 only to make the process
clearer. However, Step 2 in  2012-54 does not differ in process or outcom e from Step 2 in
Directive 2012-01. Directive 2012-01 which accompanied the new Form 12-B in January, 2012
included the Step 2 which required the board to  determine whether the voter was required to
provide additional information. In other words , whether the voter provided iden tification as

required on the provisional ballot affirmation or whether the voter had to return within ten days
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after the election to provide that inform ation. If the voter did neither, th en the provisional ballot
is rejected. (Damschroder Declaration)

Step 3 of the Directive require s boards of elections to determ ine the voter’s identity and
Step 4, requires the boards of el ections to determine whether the voter has been registered in
Ohio for 30 days preceding the election.

Step 5 addresses whether the voter is voting in  the correct precinct, and if not, as this
Court has held and has been affir med by the Sixth Circuit Court of Appeals, whether the voter
cast the ballot in the correct polling place but wrong precinct due to poll worker error.

Finally, Step 6 addresses this Court’s statem ent that “Critica lly, Section HI(5)(b)(vii)
remains in the Consent Decree to ensure no provisional ballot is disqualified when a poll worker
fails to complete her designated portion of the envelope and the State does not dispute that.”
SEIU Dkt. 28 at 17. Step 6 requires the boards of elections to  review provisional ballot
affirmations that would be re jected under Steps 1 through 5 and determine whether that portion
of the consent decree ap plies. Step 6 further affirms that “As noted on SOS Form 12-B, failure
by the precinct election official to complete the “Precinct Election Official Info” section will not
result in the provisional ballot being rejected.”

We know from the Sixth Circuit’s decision in NEOCH last month that the respon sibility
for filling out Steps 1 and 3 rests with the vo ter, and that it is constitutiona lly permissible for
Ohio to reject provisional ballot s that lack Step 1 and/or S tep 3 information on the affir mation.
Now, after the votes hav e been cast, the Court is asked to rule, contra NEOCH, that if Step 2 is
left blank, the cause m ust be “poll worker error, ” and the defective provisional ballot should be

counted. There is no legal authority for the relief Plaintiffs seek.



Case: 2:06-cv-00896-ALM-TPK Doc #: 352 Filed: 11/06/12 Page: 8 of 19 PAGEID #: 12720

IL. Legal Argument

A. The Present Issue Does Not Even Implicate The NEOCH Consent Decree.

Two of the three pending motions ask the Court to expand the NEOCH consent decree to
count these defective provisional ballots. All the arguments (set forth above) for why such relief
is available to the SEIU Plaintiffs apply with equal forcein ~ NEOCH. Butthereisa Iso a
threshold issue to consider: whether the consent decree in NEOCH even applies to the voters and
ballots in question.

The answer is no, fort wo reasons. First,t he NEOCH consent decree only applies to
voters who use the last four digits of their social security numbers as identification at the polls.
As election law expert Professor Ned Foley explains:

The immediate difficulty is this: how is one supposed to know that a provisional
voter used the last four digits of his or her SSN, and therefore is within the scope
of the consent decree’s protections—rather than another acceptable type of ID,
and thus is outside the scope ofthe decree’s protections—if both the SSN and
DLN [driver’s license number] spaces on the fo rm are blank, and all th e boxes
corresponding to the other alternative t ypes of ID are all unchecked? To count
ballots when no type of ID has been indicated on the form would seem to go well
beyond the decree’s lim ited applicability. The key point here is that the
provisional ballot form seemingly must s how that the voter used the last four
digits of his or her SSN to get the benefit of the decr ee, and yet the circumstance
we are contemplating is that the form does not show this.

http://moritzlaw.osu.edu/electionlaw/freefair/index.php?ID=10019. In other words, NEOCH

voters are, by definitio n, not part of the class of voters now under consideration. So the only
relief the C ourt could offer under the consent  decree would be to e xpand the decree to all
provisional voters, som ething the decree itself neither contem plates nor permits. Indeed, th e
NEOCH plaintiffs, as SSN-4 voters, do not even have standing to seek relief on behalf of non-

SSN-4 voters.
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Second, the fundamental assumption in Plaintiffs’ Motions is mistaken: the Ohio Revised
Code imposes no duty on poll workers to write down social security numbers on the affirmation.
R.C. 3505.182 mandates that “[e]ach individual who casts a provisiona | ballot under section
3505.181 of the Revised Code shall execute a written affirmation.” The Revised Code does not
prescribe the exact form of the Affir mation, but instead provides a sam ple form with the
instruction that the actual form “shall be substantially as follows.” [Id]. The Revised Code’s
sample affirmation requires the voter to fill in four blanks: (1) printed name; (2) social security
number (last four digits); (3) date of birth; an d (4) signature. [ /d.]. Form 12-B is entirely
consistent with the Revised Code’s recommended form.

Plaintiffs cite R.C. 3505.181 (B)(6) and (B)(7) as the alleged source of the poll worker’s
statutory duty to complete Step 2 of the Affirmation. Subsection (B)(7) applies to a small subset
of provisional voters, basically those who have no for m of identification whatsoever. Thus, by
definition, it does not apply to NEOCH voters, who provide their SSN-4s as identification. * As
for (B)(6), that provision does impose certain record keeping functions on poll workers, but does
not instruct the poll workers to record any such information on the ballot affirmation.

B. Plaintiffs’ Have Failed To Sho w Any Basis For Expanding The SEIU
Preliminary Injunction.

The objections to an  expansion of the SEIU preliminary injunction are num erous.
Plaintiffs are again mistaken about what Ohio requires poll workers to do. Plaintiffs erroneously
rely on one provision of Ohio la  w, as discusse d below, to the exclusion of all others. To
understand the Ohio’s legal requirem ents several statutes must be exam ined and read in their

totality.

3 (B)(7) also deals with voters who are challenged by an election official or pursuant to R.C. 3505.19, which

is arare occurrence and not raised in either the NEOCH or SEIU lawsuits.
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First, Ohio Revised Code 3505.182 m andates that “[e]ach individual who casts a
provisional ballot under sect ion 3505.181 of the Revised Code shall execute a written
affirmation.” The Revised Code does not pres cribe the exact form of the provisional ballot
affirmation, but instead provides a sample form with the instruction that the actual form “shall be
substantially as follows.” [Id]. It is the individual, not the election official, who completes this
affirmation in writing. As a pa rt of the written affirm ation that the individual m ust complete,
R.C. 3505.182 includes a line for the voter to provi de his social security number. The statute
even distinguishes between what information is mandatory for the voter and what inform ation is
“completed at the voter’s discretion”. Furthe r, R.C. 3503.182 does not contain a line for the
precinct election official to provi de the voter’s social secu rity number because it is the voter’s
responsibility, not the election official’s, to provide it. Despite Pl aintiffs’ claim to the contrary,
R.C. 3505.182 clearly provides that it is the voter’s res ponsibility to complete the provisional
affirmation in writing. Not only is it clear th at the voter is tasked  with supplying this
information, it also makes perfect sense. The voter is best equipped to accurately write down the
last four digits of her social security number or her driver’s license number because it is the voter
— not the election official — who has this knowledge.

Second, under Ohio law , the provisional ballot cannot be counted if the voter failed to
provide identification or if the SSN-4 or driver’s license number does not match the information
on file with board of elections. Ohio Revise d Code 3505.183(B)(4)(a) states: “the provisional
envelope shall not be opened, and the ballot shall not be counted” if:

(vii) The individual failed to provide a current and valid phot o identification, a
military identification, a copy of a current utility bill, bank statement, government
check, paycheck, or other governm ent document, other than a notice of an
election mailed by a board of elections under section 3501.19 of the Revised Code
or anotice of voter regi stration mailed by a board of elections under section
3503.19 of the Revised Code, with the voter’s name and current address, or the

10
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last four digits of the individual’s so  cial security number or to execute an
affirmation under division (A) of sect ion 3505.18 or division (B) of section
3505.181 of the Revised Code.

(viii) The last four digits of the elector’ s social security nu mber or the elector’s
driver’s license number or state identification number are different from the last
four digits of the elector’s social secur ity number or the elector’s driver’s license
number or state identification number contained in the statewide voter registration
database.

R.C. 3505.183(B)(4)(a). The Revised Code again makes clear that th e individual is tasked with
providing the identification inform ation and the board is tas ked with determining whether the
social security number or driv er’s license (if other iden tification is not provided) on the
affirmation matches the board’s records. The  fact that the board is required to check the
accuracy of SSN-4 and Drivers License number information against its records illustrates once
again why the legislature would choose to place the responsibility on the voter to provide this
identification information: the voter is in the best position to accurately write this information to
ensure that his ballot is not rejected for this reason.

In addition to the statutory support, the con cept of the voter’s res ponsibility to provide
identification has been consistently incorporated as a part of th e provisional ballot affir mation.
Even the prior version of the provisional ballot affirmation, created by former Secretary Brunner
and used both before and after she entered into the Consent Decree, provided a sp ace under
“Form of identification provided” for the voter to check the box and fill in the blan k after “Last

four digits of my social security number are: ”. (Form 12-B dated 07-08).

The current version of the 12-B sim ilarly follows this pattern by stating “ Write the last four
digits of your Social Security Number.” (Form 12-B dated 1-12).
In granting the wrong-precinc t, right polling location relief in SEIU (October 11 ™), the

Sixth Circuit reasoned that one could not require the “voters to have greater knowledge of their

11
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precinct, precinct ballot, and polling place than poll workers.” (SEIU, 12-3916, 4069, p. 21).
The court did not expect “such om niscience” on the part of the voter. [ Id]. The sam e is true
here, but instead the v oter is the one with th e superior knowledge. W hen it comes to the
identification that th e voter poss esses, that k nowledge is most accurately within the voter’s
knowledge, and the court should not expect such omniscience from the election official. The
burden on the voter to write down the voter’s dr iver’s license number on the Affi rmation, or
check the box next to the other ki nd of identification provided is at least as m iniscule as the
burden of printing one’s nam e. And the Revise d Code does not im pose an affirmative duty on
the poll workers to write this information on the Affirmation.

To accept Plaintiffs contention would, ine  ffect, relieve prov isional voters ofa
responsibility that is required for those voting via absentee ba llot and those voting via regular
ballot on Election Day. Those voters who choose to vote via ab sentee ballot are required to
provide identification twice. First, a voter must write her identification as a part of the absentee
ballot application process. See Form 11-A and R.C. 3509.03. Second, when returning one’s
absent voter’s ballot, the voter m ust write her identification on the ide ntification envelope in
order for his/her ballot to count. S ee Form 11-B and R.C. 3509.04. Vo ters who vote at their
precinct on Election Day also ar e required to provide som e form of identification. R .C.
3505.18(A).

Yet, Plaintiffs contend that, som ehow, the el ection official is responsible for writing
down the individual’s identificatio n information only when it com es to provisional ballots.
Plaintiff’s argue this even where there are categories of provisional ballots cast that, by their very
definition, do not have identification. R.C. 3505.18, 3505.181. For instance, if a voter is not able

to provide any of the acceptab le forms of identification to be able to cast a regular ballo t at his

12
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precinct on Election Day, and the voter cannot provide his SSN-4, the voter is required to cast a
provisional ballot. R.C. 3505.18(A)(3 ). Plaintiffs’ requested reli ef would ignore the fact that
some provisional ballots are cast for the very reason that individuals have arrived to the polling
location without the identification needed to cast a ba llot. Further, thes e voters would not be
required to meet the similar identification responsibilities that are required of all other voters.
Here the Sixth Circuit’s NEOCH language is particularly apt:

In our view, the difficulty in m easuring the voter burden imposed by the ballot
affirmation requirement stems from the fact that all of the identified deficiencies
arise from voters’ failure to follow the form’s rather simple instructions: (1) print
name, (2) provide identification, and (3) sign the affir mation appearing at the
bottom. See SOS Form 12-B. Even the last s tep is optional, becaus e Ohio law
permits voters to cast a provisional ba llot without signing the affirm ation upon
notifying a poll worker. O.R.C. § 3505.181(B)(6 ). [Opinion p. 29]. Contrary to
the district court’s sugg estion, Ohio law does not task poll-workers with quality
control of ballot affirmations.

If anything, the burden of checking a box is ev en less than the burden of writing o ne’s name.
Although not directly before the Sixth Circuit at the time, the logic of NEOCH strongly indicates
that Step 2 is constitutional.

Not only is the burden m inimal, but having the voter complete the identification portion
will ensure that more votes will co unt. The chance of error is sm aller if the voter writes th e
SSN-4 or DLN on the form than if the voter verbally communicates it to the poll worker. If the
Court’s goal is to protect the franchise, then certa inly it serves that end to m inimize the risks of
human error intruding on the process.

Additionally, Plaintiffs have tried to prove that poll worker m istakes lead to wrong-
location and wrong-precinct voting. But there is no evidence in  the Record that poll-worker

error causes voters to leave Step 2 blank. (Plaintiffs are revert ing to the disc redited argument

13
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that it is po ll-worker error to acc ept an inco mplete provisional ballot envelope, an argum ent
squarely rejected by the Court of Appeals in NEOCH).

And this leads to perhaps the most significant flaw in the various motions: as the Court
knows, a voter who brin gs no identification to the polls is permitted to cast a provisional ballot,
and has ten days to bring appropriate identificati on to the board of elections. And if the voter
never appears with the required documents, that provisional ballot will look exactly like the ones
Plaintiffs are talking about: Steps 1 and 3 filled out, Step 2 empty. So Plaintiffs are asking the
Court to order the counting of ballots that are invalid because the voter in fact had no ID, which
would be an open invitation to voter fraud in future elections.

Finally, Plaintiffs have failed to explain how this Court has any jurisdiction to enter the
injunction they seek. Asnoted, NEOCH makes it im possible for Plai ntiffs to contend that
requiring voters to fill out Step 2 unconstitu tionally burdens their First or Fourteenth
Amendment rights. Lacking a federal constitutiona 1 claim, Plaintiffs can only arg ue that state
election officials are (allegedly) not carrying out their statutory duties under Ohio law. But it is
well-settled that federal courts are without jurisdiction to instru ct state officials on the proper
performance of their duties under state law, ab sent a federal constitutional violation. Pennhurst
St. Sch. & Hosp. v. Halderman , 465 U.S. 89, 106, 104 S.Ct. 900 (1984); State ex rel. Skaggs v.
Brunner, 549 F.3d 468, 471 (6th Cir. 2008).

For this reason alone, the Court should deny all the pending motions.

C. The Court Should Apply Purcell And Decline To Hear The Motions

The United States Sup reme Court has caution ed that last m inute injunctions changing
election procedures are “s trongly disfavored.” Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006).

Only last week ago, the Sixth Circuit Court of Appeals, in reje cting an expansion of the SEIU

14
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injunction (regarding wrong-locati on provisional ballots), rea ffirmed the principle that
“application of [the Purcell] principle is particularly appropriate when a party does not seek to
clarify or expand the scope of relief after having an opportunity to do so, in the district court and
on appeal, in the m onths before an election, and then asks for reconsideration of that relief days
before an election.” SEIU Local I v. Husted, Case No. 12-4264, 2012 U. S. App. LEXIS 22417,
at * 10-11 (6th Cir., Oct. 31, 2012).

This is precisely what Plaintiffs have done. Plaintiffs have alternately claimed that they
could not raise the issue with the Court before the October 24, 2012 Order was issued or before
the November 2, 2012 Directive came out. Neither claim bears up under scrutiny.

2

The essence of these motions is Plaintiffs ’ objection to Form 12-B. The Secretary of
State issued Form 12-B, as part of Directive 2012-01, back in January of this year, yet Plaintiffs
said nothing for eleven months. In fact, Directive 2012-01 merely served to clarify and simplify
prior practice.

The Secretary hoped that issuing the form and direction in January would provide boards
of elections and precinct officials sufficient time to get familiar with the form and an opportunity
to use the form before the Novem ber presidential election. (Damschroder Declaration). Though
the Secretary hoped that the direction provide d in Directive 2012-01 in January 2012, including
Form 12-B, would be t he last direction the Se cretary would have to provide on those issues
before the Nove mber 2012 presid ential election, the Secretary ¢ ould not issue comprehensive
final instructions until lastF riday dueto developments in the litig ation. (Damschroder
Declaration).

Contrary to the claims  in the Motions, Directive ~ 2012-54, which the Secretary

promulgated on November 2, 2012, does not differ in any material respect from Directive 2012-

15
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01, issued on January 4, 2012. Both Directives clearly indicated that provisional ballots would
be rejected if they lacked iden tification. Plaintiffs’ contention that they could not raise these
issues with the Court any earlier than they did is plainly false. It is especially hard to understand
why the SEIU Plaintiffs had to wait until Novem ber 5, 2012, three days after the Directive
issued, when the NEOCH Plaintiffs were able to file their motion a day bef ore the Dire ctive
came out.

Plaintiffs could have addressed this in  January of 2012 when the current Form  12-B
issued orin the priory ears when the require ments were the sam e. Moreover, the Court’s
October 24, 2012 Order similarly did not change the landscape in any relevant way. But
even if it had, the SEIU Plaintiffs cannot explain why they waited nearly two weeks, until the
very last minute before the election, to file their papers.

As aresult of this inexcusable de lay, the court will not consider th e merits of these
motions until after the regular ballots have all been cast and counted.

The delay in seeking relief has also forecl osed a host of possible remedies. Because
voting is now over, the C ourt can no longer issue any order that will affect what happens at the
polls. So the only option left to the Court, as a result of Plainti {fs’ dilatory conduct, is a blanket
order to count all “Step-2 deficient” provisional ballots, including those that must be rejected for
lack of any identification.

The Court has no evidentiary record from which to conclude that any of those ballots, let
alone all of them, were cast by otherw ise-qualified electors. Nor does the Court have any legal
basis for creating a presum ption in favor of coun ting these defective ballots. Federal courts do
not sit to or der State authorities to comply with the federal courts’ reading of State law. See

Pennhurst, 465 U.S. at 106; State ex rel. Skaggs v. Brunner, 549 F.3d 468, 471 (6th Cir. 2008).
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Finally, Plaintiffs make much of the alle ged “admission” by undersigned counsel at oral
argument that poll workers have an affir mative duty to “write down the [voter’s] identifying
information.” [Tr., p. 50]. In fact, that stat ement is legally correct: poll workers have a duty
under R.C. 3505.181 to write down th e type of ID used (though not , for example, the actual
driver’s license number). But, as explained ab ove, that obligation does not appear in the Code
sections dealing with provisional ballot affirmation.

Contrary to the claims in all three motions, undersigned counsel did not “admit” that the
poll workers must record the ID infor mation on the provisional ballet a ffirmation. The first
sentence in the transcript reads: “Mr. Berzon suggested to you, for example, that there might still
be poll wo rker error because there is an ob  ligation to record on the for m the m ode of
identification used, and, if that’s missing, that’s a defect in the ballot.” Mr. Epstein repeated the
assertion; he did not ad opt it. He then goes on to “admit” that “as they say, the o bligation to
write down the identifying information is imposed upon the poll worker, not upon the voter.”

But certainly this is not an appropriate circumstance to apply judicial estoppel. Griffith v.
Wal-Mart Stores, Inc., 135 F.3d 376, 385 (6th Cir. 1998) (rej  ecting judicial estoppel where
litigant’s assertions were “open to interpretation”). Incidentally, the Court should be aware that
poll workers in recent elections (including this one) have not been or dered to record the
information mandated by R.C. 3505.181. This fact of course has no bearing on the issues before
the Court, since the defect in question is a blank Step 2.

III.  Conclusion

Plaintiffs are not entitled to the relief they seek, nor is this a proper time to be seeking it,

essentially after voting is over. For these reasons, Defendants respectfully ask the Court to deny

the “emergency” motions.
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