
D.G. ex rel. G. v. Henry, Not Reported in F.Supp.2d (2010)  
2010 WL 1257621 
 

1 
 

 
 

2010 WL 1257621 
Only the Westlaw citation is currently available. 

United States District Court, 
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| 
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Andrew Belkin Bauer, Carly Henek, Phillip A. Geraci, 
Rose Nadine Fontaine, Kaye Scholer LLP, Gena E. 
Wiltsek, Ira P. Lustbader, Jeremiah Lee Frei–Pearson, 
Marcia Robinson Lowry, William Kapell, Yasmin 
Grewal–Kok, Patrick S. Almonrode, Children’s Rights, 
New York, NY, Bruce W. Day, Joe Earl Edwards, Day 
Edwards Propester & Christensen, Oklahoma City, OK, 
Frederic Dorwart, Paul Demuro, Frederic Dorwart 
Lawyers, R. Thomas Seymour, Scott Alan Graham, 
Seymour & Graham LLP, Tulsa, OK, for Plaintiffs. 

Catherine Ann O’Leary, Department of Human Services, 
David Phillip Page, Donald Mitchell Bingham, Donna 
Marie De Simone, Holly M. Hillerman, John Patrick 
Mensching, Jr., Kristopher Edward Koepsel, Thomas 
Martin Askew, Riggs Abney Neal Turpen Orbison & 
Lewis, Tulsa, OK, Joseph W. Strealy, Richard Weldon 
Freeman, Jr., Richard Alan Resetaritz, Department of 
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OPINION AND ORDER 

FRANK H. McCARTHY, United States Magistrate 
Judge. 

*1 OKDHS Defendant’s Motion for Sanctions for 
Noncompliance with the Court’s February 20, 2009 Order 
[Dkt. 302] is before the undersigned United States 
Magistrate Judge for decision. 
  
The motion seeks sanctions, including dismissal of 
Plaintiff’s case, for Plaintiffs’ alleged noncompliance 
with the Court’s February 20, 2009 discovery order [Dkt. 
249]. The February 20, 2009 order resulted from 
Defendant’s unusual effort to utilize a document request 
to Plaintiffs to force Plaintiffs to identify which of 
Defendant’s own documents Plaintiffs would use to 
support Plaintiffs’ contentions. The Court denied 
Defendant’s motion to compel on the basis that a 
document request was not the appropriate procedure for 
Defendant to obtain the relief being sought. However, the 
Court recognized Defendant’s legitimate need for 
Plaintiffs to identify which of Defendant’s numerous 
documents Plaintiffs would rely on. Plaintiffs were 
therefore ordered to provide a preliminary expert report 
identifying the documents they would rely on to support 
their contentions. It is the alleged insufficiency of the 
preliminary expert report that is the basis for Defendant’s 
motion. 
  
Plaintiffs respond that they fully complied with the 
February 20, 2009 order. Plaintiffs point out that the 
documents identified pursuant to the February 20, 2009 
order were only a fraction of the documents produced by 
Defendants. Plaintiffs also assert that even more 
identification will be provided. 
  
Although the Court may have required additional 
identification of documents if Defendants had sought 
further relief, and while the Court may do so in the future, 
it does not follow that Plaintiff’s response was a violation 
of the February 20, 2009 order. The Court finds that 
Plaintiffs’ preliminary expert report was a reasonable 
response to the Court’s order. Therefore, the Court is not 
persuaded that Plaintiffs violated the February 20, 2009 
order. Moreover, even if Plaintiff’s preliminary expert 
report did not comply with the February 20, 2009 order, 
Plaintiff’s actions would not justify the extreme sanction 
of dismissal sought by Defendants. 
  
OKDHS Defendant’s Motion for Sanctions for 
Noncompliance with the Court’s February 20, 2009 Order 
[Dkt. 302] is DENIED. 
  
SO ORDERED. 
  

All Citations 
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