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O Octcber L1, 1233, the United States District Cocwrt tor the Districe
of Fhede Island fcs..-md defendants, Governar Edward DifFrete and Jebn J.
Mzram, Direztor of the rhede lsland Department of Corrocticns, in ccatempt
of court focr their failure to bring the Intake Service Center (IS2), an
Adult Correcticnal Institutiocns (ACI) facility, into compliance with
certain standing court crders: the prohnibiticn against housing pre—trial
detainees in dormitories, the limitatica cn double—celling any pre—trial
detainee for more than thirty days, and the pecpulation cap of .'..‘:'xZ) perscas
at the ISIZ. In its Opinicn and Order, this Cowrt reccunted in volumincos
detail the sorry history of overcrcowding at the IS2 and of defendants’

racaliitrance in failing to make, wwer more than five vears, any

reaningful effcrts to address the prcblem unless cardered to so by the
Couart.  In light of this histary of chroaic intransigencze, which then and
Nnoee shecks the conscience of this Court, defendants were crdered to bring
the ISC into ccapliance by February 20, 1223, Failing this, fines would
azcrue at the rate of €50 per dav for each person held in the ISC in

evzess of the ZZ0 populatica limit.

c=en prepared for the cocnaveniente of th2 resder.

“Trig evilebus constitutes no part of the cginica of the Court but has 106



The deferdant=s Tiled a plan oo December 23, 1238 and a reocrt cn
Feoruary 21, 1923 in which they proposed numercus initiatives to reduce

the ISC populaticn.  As eviden:ed by their plans, defendants emphasized a

long—-term, system—wide approach, instead of foousing on the emsrgency

nature of the cvercrowding crisis and the necessity of effecting immediate

relief. The Court admonished defendants that, "At this stage in the

zrisis, pothing will suffice to satisfy the Gotioger =21, 1983 Order of this

Cizurt excent an immediate reducticn of the popoulatica at the 1.S5.C.....,"

and urged them to seek short—term scluticas tiz the overcrowding preblem.

Defendants implemented few of the proposed initiatives before the February

U _deadline and the steps that were taken failed to effect the
court—ordered reduction of the ISC pepulaticn to ccaply with the cap of
228 As a result, defendants failed to purge themselves of cootempt by
February 0 ncor did they purge themselves of contempt by March 13, when a
compliance hearing was held.

Since it wouild be unjust, however, to sancticn defendants for
noa—compliance 1f compliance is beyond their power, the Court considers
the questicn of whether it is factually impossible for defendants to
comply with the Coart’s crders. The Court finds, that based cn the

numercus steps that defendants admit ccocuwld have been taken as many as four

vears a&qo and are being taken now, coapliancze is and has been within
defendants’ power. The Court acknowledges that defendants are now
proceading with commendable speed to reszlve the cvercrowding crisis at
the 182, Indeed, for the first time since this Court issued an ~:‘r'der tao
cease overcrowding at the ISC in January 1334, the executive branch of
tate government 1s exercising its power to create the inncvetive array of

Czafinement coticns needed. However, the defendants' efforts, a
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last-minute fluwrry of sctivity ca the eve of the ccapliance deadline,

have not suwccesdsd in bringing the IST intoc compliance with the orders of

b

thig Couwrt. Indesd, not caly have defendants failed to reduce the
proulaticn of the 192, but the statistics reveal that thz overcrowding
Irisis continues to woresen.  The populatica of the 197 pushes inexcrably
wpward: the facility, with a design capacity of 168 and a pocoulatica cap

of 2258, held 472 perscns —n March Z6.

1. Defendants DiFrete and Moran have failed to purge themselves of
ccatempt and therefore the fines that have accrued since February
A, 19383, at the rate of $30 per day for each gersza held in the

IST in evcess of the ZZ0@ pepulaticn li'mit, are levied against

defendants.
2. Defendants must provide to the Department of Correcticas $164, IS
of the accumilated fines within 18 calendar days of the effective

date of this Order, wWwhich will be used to fimance an Emergency

Overcriowding Felief Fund to provide bail fer indigent pre—trial

detainees.

O]

. Payment of the balancze le~ the fimes, accrued frcm. March 14 to the
effective date of this Order, shall be suspended unless and until
suzh monies are needed to effectuate the crders of this Court.

4. The Department of Correcticas will begin to praovide bail far
indigent pre—trial detainees within 23 calendar days c«f‘the
effective date of thics Order and shall make every effort to bail as
many individuals as possible with the funds available.

. The atcrual of new finmes will be suspended fuor six moaths fraom the

effective date of this Qrder, at Wiich time a comliance hearing
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will be held. During this pericc, the Couwrt expects

dzferdants will 1molemant their priooocssd initistives

IST into comoliance with the Court’s standing orders

epead.

The execution of this Order is stayed pending appeal.

that
£z bring the

with all due
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R ™ v

EDWORD DIiFRETE, et al.

OPINION AND ORDER

FETTINE, Senicr District Judge. In this Cowrt'’s Order of Octcoer
21, 1'X33,* derendants, Governor Sdward DiPrete and Jobn J. H:n*an,
Directcr of the Phode Island Department of Correcticns. were found to be
in coatempt of court for having failed to comply with certain provisicas
contained in standing crders of this Cocurt regarding the conditions of
ceafinement at the State’s Adult Correcticnal Instituticos (hereinafter
"AZI"D: the prchibition egainst housing pre—trial detainees 1in
dI:vrmifcvries, the limitatica on double—celling any pre—trial detainee for
more than thirty days, and the pcpulation cap of Z50 persons at the Intake
Service Center® (hereinafter "ISZ"), this last having been entered with
the ccosent of the parties. Defendants were ordered to file with the
Court by Noewvember 21, 1988 a spezific and detailed plan, to be approved by

the Court, wWwich would ensure campliance with the enumerated provisicons.

iThe Court’s Opinicon and Order is reported as Palmigiano v. DiPrete, 700
F.Supp. 1180 (D.R.I. 1988). Familiarity with this cpinion is assumed.

2TThe 197 was desiagned to house 1£8 perszas — pre—trial detainses and
newly-convicted of fenders, the latter referred to as “admission and
orientaticn” inmates thereinafter "AlQ inmates™). As long ago as 1385,
correcticas officials made plans to transfer these A0 inmates as a way of
dealing with cvercrawding at the ISI. Because of crowding in the ATI’s
facilities for sentenced inmates, however, the ISC has continued to house
A0 inmates. Thus the severe avercrowding st the ISC has two coarpoaents -
arowing poeulaticas of both pre—trial detainess and &0 inmates. 110




The Couwrt further ordered that the defendants might purgs themsslves of

cocntempt by implementing, by February 20, 1393, their plen to coaoly with

i

he standing orders. Finally, the Coart ordered that, 1f defendants
failed to file a plan with the Court by November 21, 1938 or if they
failed to bring the ISD into ccapliance with the court crders by February
20, 1983, fines wauld accrue at the rate of $30 per day for each persca
held in the ISD in ewzess of the ZEZQ populaticon limit.

I. FFEOCEEDINGS SINCE THE OCTCEER ORDER:

A. The December 1988 Flan

Shartly before the Noverber 1988 filing deadline, defendants
reguested an sxtensica of time within which to file the plan. By
agreement of the parties, the deadline for submissicn was extended to
December 329, =38, cn wWhiich date the plan was filed.

The plan, entitled “State of Fhiode Island’s Initiatives to Feduce
the Inmate Fopulaticn at the Intake Service Center” (hereinafter the
"December Flan') cuatlined focurteen steps being considered by defendants
and in varicus stages of develocoment: scoe under consideraticn, several in
the planning stage, others cwrrently cperating and cne alrezdy rejected as

not feasible. 0Of the fourteen initiatives presented, three involved

A ]
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Taitlities coastructica and rencvatica projects,? tws inviolved prooosals
t2 increase staff,* five were program develcoment projects, T two

fozused on the release of szntenced inmates,® -ne (already rejected as
infeasible) was to relieve the especially severe overcrowding experienced
at the ISZ cn weekends,” and the last involved a populatica planning
study and develcoment of a cocmputerized populaticn projectica model for
the Department of Correcticas.

Taken as 2 whole, these initiatives were designed to ccaprise what
defendants termed "a systemwide appreoach...to reducing the overcroawding
&t the ISL." As defendants explained:

Thiz agproach incluges expansicon of cpticas for the sentenced
pepulatice &3 well as procgrams for the awaiting trial
pocpulatica. These coticas will create additicrnal bedspace
throughout the ACT and will also facilitate discharage of

apprzpriate inmates from instituticaal coafinement. Im the case
of the sentenced populatica, the chain reacticao will reach all

Aoastructicn and rencvaticn projects proposed were the conversion of a
building formerly used by the Department of Mental Health, Retardaticn and
Hxepitals into a naw work release facility, the Bernadette Wirk Release
Center; emergency constructicn and rencvatica at the maximum, medium,
minimun, and wrk release faclities, funded cut of the Stat=’s Asset
Frotecticn Fund; and capital develcpment priojects at the IS and maximum,
medium and industries buildings, funded by the State’s Fublic Ruildings
Authority.

“Increases in zore and maintenanze staff at the ACI and in the staffs of
przbaticn and parcle were propcsed.

New programs proocsed to be developed were a home cocafinement program, a
hal fway house program, and a substance abuse treatment program. In
additicn, a Jail Based Notificatica Program thereinafter "JENF'YD,
spezifically designed to reduce the length of confirement of perscos
awalting trial through an array of services, was already cperating with coe
gstaff persca, and a new Pretrial Services Lhit was proposed to expand the
cize and scepe of the JENF.

SDefendants’ December Flan included a propocsal to increase the freguency
of FParcle Buard meetings and 3 proposal to submit emergency early relesse
legiclaticn to the legislature.

“Defencants had mat with mermbers of the state judiciary to explore the
pozsibility of instituting weebend court sessicas to speed the movement of
detainees through the ISZ, Hmwever, even before the submissica of the
Dezember Flan, the judiciary had rejected this idea as expensive and
legistically imporacticable. '

(J
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the way back to the ISI.... In the awaiting trial context,
orograms and planning are under way to address the size of [thel
pretrial populaticen,

De-emzer Flan, p. 3.

Viewad in terms of their potential to effect the cowrt-ordered
reductica in populatica at the ISD by the February 20, 1'F83 deadline, cnly
cne of the propocsed initiatives, the removal of sentenced (AMD) prischers
from the ISD as a ccaseguenze of the cpening of & new wirk release
facility at the ACI, was tcuted by defendants as being able quickly to
bring the cionditicas of czafinement at the IST into ccaoliance.

Describing the significance of the priopcsed Bernadette Work Felease

Zlenter, ® defendantes sxplainad:

The cpening of the Bernadette Building by February 13, 1983 will
provide immediate bedspace for up to 225 inmates. This
additicmal capazity will enable the Department to remove  friom
the ISI the newly-—sentenced inmates whia have been held there for
lack of bedspace elsavhere. Assuming that the pretrial
proulaticn remains at the cuwrrent level, these initiatives will
enable the Department to eliminate the use of dormitories for
pretrial inmates and the double czelling of inmates held lcnger
than thirty days....This activity will placze the ISC in clcse
proximity to a populatica level of ZEQ.

December Flan, pp. 253—4Q.
Of the remaining initiatives, caly focwr® were intended to i1mpact
directly the number of pre—trial detainees held in the I9C and none were

cffered as being able to reduce the ISC pepulatica to 258 by the February

1253 deadline. For example, although the Jail Rasaed Notificatica Lnit was

coerating at the time the December Flan was filed, and was in fact the

SThe Governcr, by Sxecutive Order Nao. 83-12, had transferred the
Ezrneadette Building from the Department of Mental Health, Fetardatica anc
Hzemitale to the Degartment of Caorresticas ca December 13, 1ZE3.
TAs noted above, another proposal to institute weekend cowrt in ovder to
spesd the movement of detainees thrrough the IST was maot by the time the

Dzzzther Flan was submitted.

—j—
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caly initiative aimed at reducing the IS pogulatico actually in cperatica
at the time of the plan’s submission, it was staffed with only cne

persca.  Further, while defendants planned to expand these activities by
creating an ACI FPretrial Services Unit staffed by three perscas, this plan
was nNot 1ntended to be implemented until "as scn as possible after the
beginning of the next fiscal year" — in other words, at some ungpecified
time after July 1, 1333, Similarly, the cther twl progocsed initiatives
directed at reducing the pre—trial pcpulation were far froa fruition. A
planmed 1'¥2-bed expansica of the 192, approved in the spring of 1388 by
the Fublic Buildings Authcerity, was stalled pending the approval of the
Cranstoa City Douncil.  Further, defemcants' "Timetsole for Emergency
Coastructicn and Fenovaticn Programs” appended to the December Plan showed
that even in a best case scenaric, if the architecture and engineering
contracts were awarded ca January 13, 1983, occupancy of the new area
cculd not begin until February 1'331. Finally, a prcposed management
study, designed to lead to the development of a ccaouterized population
projectica model to assist with predicting and planning for grewth in
Fhode Island’s prison, probaticon, and parcle populaticas, was not
predicted to be coapleted until scaetime in 1383,

B. The January 1983 Chambers Conference

This Dzurt expressed its reaction to the defendants’ plan, by
letter to the defendants dated January 23, 1983, thusly:

Althocugh I find the comprehensive. approach cutlined in the plan
to be very laudable..., I alsc find that the proposals as they
now stand sppear £ dao little to alleviate the immediate
cvercrowding crizgis at the 1.S5.C. At this stage in this crisis,
nothing will suffice to satisfy the O-tober 21, 1733 Order of
this Cowrt except en immediate reduction of the population at
the 1.85.0.....
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On January 31, 1383, the lzwrt held a chambers cooference to review
the defendants’ plan and to discuss exactly what defendants were doing to
reduce the pre—trial detainee pocpulaticn by the cowrt—irdered deadline of
February =8, 12893. Throughout the conference, the Court stressed that
defendants must supplement their long—term initistives with short—term
emergency measures designed to bring about an immediate redustion in the
IS populatica. As a result of the parties’ agreement at the cocaference,
the Court entered an -::rder'_u:n February 13 allcwing the defendants to
proceed immediately to house 2025 work—release inmates in the
inccmpletely rencvatad Bernadette Building, provided that the building
complied with specified safety regulaticns and that all sentenced (AW
inmates were removed from the Intake Service Center by February 21, 1983.
Furthermzre, defendants were crdered to file a report with the Cowrt by
February 21, 1383 apprising the Ccurt of the progress of their initiatives
to reduce the ISC pepulatica and identifying whatever initiatives they
would implement within the next three to six months to further reduce the
192 pepul ation.

Z. Tha February 1983 Feocrt

Defendants did file the fcllow—up report co February 21, entitled
"Defendants’ Ciontinuing Initiatives to Feduce the Penal Inmate Populatico
at the Intake Service Zenter' t(hereinafter the "February Feport'"), which
reviewed defendants’ precaress toward implementing six of the focurteen
projects criginally procpocsed and announced one entirely new initiative.

The Fepcort first documented the cpening of the Bermadette Work
Felease Center, to which 172 wirk-release inmates had been transferred za
February 15, and further rép»:-rted that the -coening =f thie fazility '"has

—_——-
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cermittad the Departmant to reclassify end tramzfer inmates throuchout the
system 1n order to provide space for sentenced inmates Who were teing held
at the Intake Service Center." Indesd the cpening of the Darnadette
Bailding had enabled the Department to remove 127 inmates from the ISC
between February 1S and February 18 and ccnsequé‘xtly to reducze soomaWhat
the populatica of the facility., While there had been 476 pecple housed at
the ISZ (Z37 pre-trial detaimees and 127 sentenced perscas) oo February
14, there were 330 pecple housed there on February 0 (342 pra—trial
detainees and 47 sentenced persons).

With regard to the other projects first unveiled in the Dacember
Flen, defendants reported that legiclatica had been intrioouced in the
‘Fhicde Island General Assembly to establish home confinement as an
altermative to incarceraticn or dstentica at the AZT ot cnly for
sentenced inmates but alss far swalting trial detainees unable to peet
cash bail of $5,020 or its equivalents within 48 houwrs of arraignment and
azcused of nep—vislent or nca—drug-related crimes. In additica, a Fequest
for Froposals to administer the priogram had been published ca February S,
1922, as was a Fequest for Priopesals to implement and administer a hal Tway
house for sentenced inmates.  Although the tentative contract date for
both projects was set for May 1, 1983, the Feport demurred that Ysch
necessary preliminaries as the aﬂa«:t}rcﬂt of suitable legislaticn, the
acquigiticn of a site for the hal fway house, equipment for electronic
mznitoring and staff for both programs will no deubt delay the ability of
vendors to begin actuel implementatica for several months beyond this
date.” Third, the funding of the prioposed emergency coastructicn and

renwwvetion priojecte Wwith moaies from the State’'s Asset Frotecticon Func had
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been espporoved, and an Invitatico for letters of Interest had Ds=n evtended
tooarchitestural and engineering firms on Februery 21, UF23. Finally,
consultants were scheduled to npegin work oo the proocessd menagement stuay
O March €, 1223, with Segtember €, 1733 as the target date for completica
of this study. Data pertaining to both the detainee and sentenced
pepulaticns was being computerized, and this coaputerized data base wiuld
enable the develcoment of a pcouwlatica projestica model for the Department
szmetime in the swmer of 1333,

The February Pepcrt alsz anncunced a brand—new initiative, Froject
Bail, & Fhwede Island not~for—prefit corporatico Whose missicn would be tix
cversee the design and implementatica of & bail fund to serve the awalting
trial peooulatica. The February Peport explained that the noao—profit
corporatican would contract with a service provider to agminister a program
ta identify that porticn of the awaiting trial populaticn (hereinafter the
"Target Group') eligible for the program, priovide bail for those in the
Target Group, swpoervise them to asswre their attendancze at trial, and
utilize existing Zocmmunity rescurces to enable the bailed Target Group
mambere to be erployed, functicning citizens. The Feport stated that,
"Freliminary estimates indicate that up to €@ Target Grouwp members will
participate in the program at sny cae time.," The board of Directors was
to raise the needed poz]l of capital from Fhede Island businszses and
individuals and from local and naticmal foundaticas., The Feport stated
that no public funds would be used for the capital, but that the State of
wde Igland, through the Department <f Correczticas, woald prv:vvide.
coeraticaal funds. According to the Feport, Governor DiFrvete had eshed
That Frogjact BEall procesd co an atcelerated timetable =0 as to be fully
imolemanted withinm i $o saven rrn:nths.‘

—
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D. The March 19833 Comoliance Hearing

A comoliance hiearing was held ca March 12, 12330 At the hearing,
plaintiffs introduced populatica reports, from February 2@ through March
S, showing that the ISC populaticn had ewzeeded ZSQ on each cay in that
pericd, socmetimes by as many as 186 persons. Flaintiffe also presented
coe witness, A.T. Wall, Assistant Director for Policy and Develcoment in
the Department of Correczticns since 1337. Wall was guesticoed as to
whether certain of the defendants’ proposed initiatives to reduce
cvercrawding at the ISC cculd have been implemented che or two years ag-:t..
Testimony of A.T. Wall, Compliance Hearing Tr. Z22-27. Wall stated that
the aczticns regarding the bail fund could heve been taken caoe to two years
ago; that the hcme confinement legislation ':c;uld have been intrcduced cne
o twa years ago; that the Fequests for Froocsals for hzme coafinement and
hal fway hcuse programs cculd have been issued tws years ago assuming that
there were funds available to cperate the preograms; and that moaey for the
emergency constructica and renovaticn projects ccoculd have been scught from
the State’s Asset Protectica Fund ceae to tu:; years ago, but that funding
cculd have been cbtained frcom that souwrce ‘n:nly if those moaies were not
already encumbered. Finally, al.th-:ugh Wall stated that the planned
management study would not have been possible tws years earlier because
the Department of Correcticns did mot have a cooputerized data base at
that time, he also admitted that 1t was possible for the Department to
have acquired the computerized data base itself as many as thrée or f_-:ur

YESFS &G
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=Tendants ccuntered with the testimiay of two witnesses, John
Moran, Director of the Department of Covrecticons, and Sarah Dowling, Chief
of Folicy for Boavernor Difvete, Direstor Miran, while admitting that the
State had not succeeded in redusing the population at the IST to 220 or in
refraining from housing pre~trial detainses in dormitery s2ttings by the
February 1283 deadline, nevertheless described in detail the efforts that
Had been made by the overncr’s Office and the Departmant of Correcticas
to achieve camliance with this Coaurt’s Order of Octcber 1988, Moran
spoke about the cpening of the Rermadette Ruilding and its impact on the
192 populaticn; cther emergency constructica and rencvation to be
vndartaken to add additicrmal gpace for thzs sentenced populatico; effortz
to plan and fund Froject Bail, the hal fway house priogram and the home
czafinemant priogram; and the preogress of the management study. He further
stated that no progress had been made on the permanent 19:2-bed expansica
of the I9C ar the cocastructico of a new $320 millica medium sezurity
facility because the projects, funded as they are with Public Buildings
Authority moaies, require the approval of local officials which had not
besn granted as of the date =f the hearing. Having thus reviewed the
State’'s efforts, Direstor Moran coocluded that, in the fouwr mzaths froa
Oztcber 21, 1988 to February 208, 1982, “there were no cther cpticas”
available to the Department of Torresticas to reduce the 197 pogulatica to
2292, keeping in mind ccasiderations of public safety and the safety of the
prisza. Testimoay of J. Moran, Coopliance Hearing Tr. L.

On crozs—examinatica, however, Direttor Moran acmitted that some of
tha 1nitiatives undertaken in the four-month pericd - the homez coafirmemsant

end hal fruay house programs - coald have been undertaken fow- years ago

fi

zod that Froaect Ball cculd have besn inttiated two vearzs agz.,  Testimoow
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J. Moran, Coapliancze bearing Tr. I2, EQ8. Moran refused o conceds,

-
[allhy

however, that certain other initiatives cculd have pbeen underteaben four

]

VEars &

ol

vy, argulng that wcoligateg Assst Frotectica Fund monies were not
necessarily available to be alloiated to emergency constructica projects
at the prisia fouwr years ag:s and that the Bernadette Building ceould not
have been transferred to the Department of Correcticos fowr years ago
because it was still being used by the Department of Mental Health,
Fetardaticn and Hospitals. Testimony of J. Moran, Compliance Hearing Tr.
SS. He als> insisted that.the evpancsica of the [92 did not meed to be
undertaken fowr years sgo because, '"The need, I doa’t believe, was there
four wears ags. I dzn’t belicve the nunbers were as overWhielming as they
are tocday." Testimony of J. Moran, Ccapliance Hearing Tr. S7. H:-wevér,
Moran coneceded that coaditicaz had growen sericas twos vears ago and that 1t
was possible to seek funds for the permanent evpansion of the IS2 at that
time. Testimzay of J. Moran, Coapliance Hearing fr. S7~-33.

Dowling, who has been Chief of Policy only since February 1, 1333,
was quésti-:ned caly about the most recent priogress toward accomplishing
cartain =f the State initiatives. With regard to the home cocnfinement
legislation, Dowling stated that she had personally reviewed the
legislaticn and that it had been introcduced pricr to the February 1€, 1983
deadline for the introductica of legislatica this term, Testimzay of C.
Dowling, Compliance Hearing Tr. €4. Turning to the bail fund, che
reported that che alss had recruited perstnally the members of the first
Biard of Directors and had attended the organizaticnal meetings
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ot the groud.  She ctated that che anticipated that the bail Tund would be
fully cperaticnal within siv miaths, Testimozay of 5. Dowling, Cooplience
Hzaring Tr. 84-€7. Finally, with regard to the sxpansion of the I8C, she
stated that, bacause of the continuing problems of setuwring local asppraval
the project, the Sovernor had instructed her to "pursue cther avenues
ot financing of the prison projects.” Testimoay of S, Dowling, Compliance
Hesring Tr. €%. Dowling’s testimony emphasized that the Governcr has,
sirze the O:tiober 1'388 Order, made dealing with the cvercriowding prioblem
"Mig highest pr.in:-rity“ and had instructed his senicor staff "to proceed

with all due speed and to resclve this procolem.” Testimoay of S. Dowling,

-

lorgliance Mearing Tr. 70.
II. IMFOSITION OF SANCTIONS WNDER THE OCTOEER 13383 CONTEMFT OFDER

A, Failure of State Defendants to Furage Themsaelves of Ciontemot

Based :n the evidence adduced at the March 13, 1983 coapliance
hearing, there can be no doubt that the state defendants, Edward DiFrete,
Governcr of Fhode Island, and Jotn J. Moran, Divector of the Fhode Island
Department of Corrvecticns, have failed to purge themselves of ccatempt by
bringing the IS> into coapliance, by February 29, 1283, with the As’canding
crders of this Court governing the conditicas of canfinement of pre—trial
detainess at the AL,

Although defendants did succeed in filing a plan with the Cowrt By
Dz=zember 20, 1332, this plan was, in the main, a long-range plan designed
to address the growing need for additicnal space throughout the AT and
waz rict the "spesific and detailed plan' that this Cowrt crdered
d=fendants to craftt to "ensure that the populatica of the present 1€8—:ell

T
PRt

will be maintained at no mire than IS0 perscas, that dormitary housing
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=7 detainees will zeasa, and that no detaines Wwill be double-iclled for

oIre than thirty days.” Pelmiciano, 702 F.Slop. at 1193, 522 generally

State of Fhide Island’s Initatives to Redute the Inmate Fopulaticn at the

Intake Service Center, December 28, 132, Indeed, rather than proposing
emzrgency steps that could be taken immediavely to reduce the IS

popul aticn to a level below the cap of ZSQ, the heart of the plan was a
coroinatica of loag—-range constructicn and rencwvaticn projects and
alternative sentencing programs designed to relocate or reduce the
senternced propulatica of the AZI, which would in turn enable officials to
move sentenced priscners housed in the 192 into space then made availabie
in the other AI1 facilities, thereby ultimately resulting 1n.s reguctice
¢t the number of perscas housed in the 195,32 Thus, in the final
analysis, caly fivel?r of the thirteen initiatives presanted a5 viable

in the December Flan were designed to impact directly the pre—trial
detainee populatica at the ISC, and of these five, oaly cae, the opening

of the Bernadette Work Felease CZenter, was held cut as being able to

effect the cowrt—-rdered populaticn reductica by the February deadlines.

1@As recounted above, defendants, in their introducticoa to the December
Flan, took the positicn that s system—wide approach” i1s '"the key to
reducing the overcrowding at the ISIL"  While this Cowrt has no gquarrel
with defendants’ long—range plan, and in fact finds it laudable, the truth
ig that defendants are today confrionted with an overcriowding cricsie that
demends that emergency measures be taken even as defendants simultanecusly
work to implem=nt more permanent soluticas., Nothing less than an immediate
reduztica in the ISC populaticn will suffice.

tias noted above, chief amzng these was the cpening of the Bernadette
Building. In additicn, the Jail Based Notificatica Friogram appeared to be
having its maximum possible impact ca the ISD populaticn given its staff of
woe.  The third, the ACI Fretrial Services Unit, was essentially an
zupansicn of the JEF, to be implemented sometime after July 1, U333 Tz
ctiwere, the 19Z-bed expanzica of the 197 and & program of planning end
deta—gathering activities were clearly lcag—range preojects. A sixth,
weskend court, was determined not to be & viable cption.

-
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Wille defendante did report, ca February 21, 1322, that they had
suoplemented the December Flan with an aogditicnal initiative designed to
reduce divectly the pre—trial peoulatica, = coly cne of the many
initiatives being pursued, the opening of the Bernadette Work Release
Center, was able to be implemented before the February 23, 1982 deadline
for compliance. And although the Bernadette Building was opened as
planned in February 1383, by February z@th this initiative had already had
its greatest impact cn the population of the IS!I:,' yet had failed to
azceaplish the predicted reductica tix bring the pepulatica level near thé
cap. Testimzay of A.T. Wall, Compliance Hearing Tr. 28-31; Testimoay of
J. Mzran, Compliance bB=2aring Tr. 45, szordingly, &t the coapliance
hearing, defendants were forced to admit that. the conditicns of
coafinement at the IS0 ccatinued to viclate the crders of thise Cowrt in
that the pecpulatica of the I9C is chronically and substantially cver the
cap of Z50*3 and pre—trial detainees are routinely housed in dormitories
carved cut of former program areas, amcog them the ISC library. Testimony
of John J. Moran, Coapliance Mearing Tr. <4, €1-€2.

In light of the facts cutlined ab-:n)e, this Court can only conclude
that defendants have persisted iﬁ coatinuing viclaticns ;:-f its crders

regarding the hcusing of pre—trial detainees at the I9Z and that these

12In the three weeks before the February 20, 1923 compliance deadline,
Governor DiPrete anncunced the creaticn of Froject Bail, "a public/private
partnership to reduce prisca overcrawding.” In additica, a bill to
establish the classificatica of home confinement for both sentenced inmates
end pre—trial detainees was intrcduced to the Fhode Island General
Assembly.

130n February 20, 1982, the date set for compliance, the pepulation of

the IS0 was at 329, 140 persons cover the cap. O March 26, 15293, the mcst
rezent figures available ta this Court, the populaticn steed at 472, 22
perscas over the cap. At no time since the deadline has the ISC populaticn
dipped below 3223, or 133 persoacs above the cap.
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viclaticos have been substential. Because 1t would be unjust,

Fiswever, tio

sancticn dafendants for non—compliance 1f comoliance is beyond their

powsr, I chozss here to reccasider carefully the guestica of whether 1% is
faztually impossible for defendants to comply with this Cowrt’s orders
before turning to the guestica of whether defendants’ failwe to purge

themselves of Zoatempt now warrants the impocsiticn of é,ancti-:ns.

B. FPossibility of Compliance

Az this Court made clear in its Opinion and Order of October 21,
1233, and reiterated at the March 13, 1289 coapliance hearing, the caly
defense able to restue defendants from the impesitico of ccatemot

zamcticas 10 this case is that of factual impossibility. Se= generalls

Falmigianc, 700 F.Supp. at 119€-38; Compliance Hearing Tr. 76-88. The
crux of the impossibility defense 1s, of course, a lack of power to carry
‘cut the orders of a cocurt due to circumstances beyond cae’s cocntrol.  Lack
of powar in the contempt coatext means a literal inability to take the
steps necessary to cocaply with a judicial arder or ccnsent decree, not
simply an unwillingness to take acticn because the contemnor perceives the

stens that actually -an be taken as politically costly or ideclogically

repugnant. See Twelve Jotin Does v. District of Columia, 855 F.2d 874,

g877-78 (D.C.Cir. 1283) (impossibility defense inapposite Where District of
Columbia had mot dooe "all within ite powsr! o avert prisca

avercrowding)y; Badgley v. Santacroce, 8% Fo2d 33, 26-29 (2d Cir. 19660,

cert, demied, 473 U.S. 1067, 107 S.Ct. 25, 33 LLEd.2d 1083 (12870
(impcesibility defense inapposite where county defendants’ compliance is
fhindered by political difficulties rather than physical imoocssibilities);
tnited Stetes v. State of Michigan, €22 F.Suop. 728, 1822 W.D.Mich.

4277
LS
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impossiility asfense inacoosite where =tate priscn oTificials

"

b4

commissicasErs of correcticas and Governor had five =tepe that they ooulz

take within thelr lawiul authority to malntailn wnorowded conditicas &t the

Czosent Decresz instituticas)., See also Twelve Jobn Does v, District of
Columbia, S51 F.2d 239, 202 (D.C.lir. 19880 (oiting with approval ruling

previcusly made in Twelve Jotin Does I, 855 F.2d at €78, that '"politiczal

cbstacles do not reach the lack of poawer due to circumnstances beyond cne’s
coatrol necessary to cocostitute an impessibility defense).  In additicn,
in the ceantext of prisca ox;ercrcwding litigaticn, impossibility has been
interpreted by federal courts that have had cccasicn to coasider the issune
&s 1neppliceble to cases wWhere a party is presently wieolie to comply
because it refused, at scae earlier time when compliance was within its

power, to exercise its lawful authority. See Twelve Joén Doez I, 225 F.2d

at 876-75 (significant increase in the nunber of inmates in the system is
neither unforeseen nor unforeseeable and dees not prevent District of
Columbia from coaplying with populatica cap where District was for years
aware of endemic cvercriwding and did not take steps along the way

adeguate to address the preoblemd; Tate v. Frey, €73 F.Supp. 839, 822

(W.D.Ky. 1987) f(where state defendants had a well-develcped research unit
and had commissicned expert projecticas of inmate pocoulaticns, substantial
increase in state prisca populatica over civ—vyear pericd did not excucss
nocn—Iompliance with ccurt-crdered populaticrn cap degpite legislature’s
failure to autheorize sufficient beds in Wwhich to house the grewing
criminal peopulatica and legislatuwre’s paszage of statute mandating high
security classificatica for certain priscaers).  Against this legal

bazkdrog, them, thic Dowrt will cace again coasider whether: (1) the stats
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dzfengdants 1n this acttica have the requisite legal authaority

1]
T

Toocarry ot

the arders of this Court with respect to overcrowaing at the 197; (D

-ty e

cr

here are any wanticipated civoumstances beyoad these defencants’ cootral

that make cacmpliance literally impzezible; and (2) there are any steps at

all that defendants can take that waould bring them into coampliance.

1. LLegal Authority to Feduce IQD Fooulaticn

This Court need not belabor the cbvicus fact that, in Fhode
Izland, the executive branch of state govermment, through its Department
= f l:h:-'rre:tin:ns; has legal respoasibility for all matters relating tio the

coeraticns of the state priszo system. See cenerally FLIL Gen. Laws Sec.

$1-E5-1 2t s=g. (1272 L 1384t Feenattment).,  The Department's legal
authority broadly éncctrpasses "...the custedy, care, discipline, training,
treatment and study of perscas comitted to state correcticasl
instituticos or cn prebatica or parcle...." FE.I. Gen. Laws Sec.

SZ-26-1 (42 by (1972 % 1984 Reenacztment). In additica, the discreticoary
authority of the Di.rect-:-r of the Department of Correcticas includes the
power tio undertake certain functicas direztly relevant to the overcrowding

crigis at the ISZ, specifically tos

(a) designate, establish, maintain, and administer suth state
correcticoal facilties as he desms necessary...;.

(b)Y maintain s=cuwrity, safety, and crder at all state
correcticaal fazilities.. .o .

{g) establish and maintain programs of research, statistics,
and planning, and ccaduct studies relating to

corvesticnal programs and respoasibilities of the
department;

(r» utilize, es far as practicable, the services and

res-curices of spectialized community agenties and other
laczal community groups in the develocpment of program=z...;

6



(g} make and entar into any cocotracis and agresmants
n@sessary o ircidental to the performance of the dubtics
and eve-utica of the pocwers of the department, lrc.ﬂg

but not limited to cocatracts to render services t
committed of fenders...

FoI. tzan. Laws Sec, 42-S6-10 (1276 % 1984 Feenactment). It is thus
entirely carreczt for this Court to hold the erxecutive branch of Phode
Island state gxvernment accountable for implementing cowrt crders
regarding the ccaditicas of ccnfinement at state penal instituticas

cperating under its legal authority.?®** Cf, FPinto v. Nettleship, 737

F.2d 138, 1Z2-CC (1st Cir. 1984) (where Puertc Fican law delegated
adthority to manage the priscns to the Fuerto Rican Corvecticas
~aministratico, respoasibility for taking steps to relieve prisca
vercrowding and priovide sufficient number of guards did not rest ca local

oriscn administrater).

2. Unanticipated Circumstances Beviond Defendants’ Cintrel

Throughout this most recent round of litigaticn, defendants have
implied that the cvercrowding at the 92 was, in effect, unforeseen and
unforeseeable, being linked to a rise of 17.74 in the Fhode Island prisca
pooulation friom Dezember 31, 1987 to June 22, 1283. December Flan, pp.
1-Z. Indeed, defendants’ pcoeitica, as articulated by Director Moran at
the March 13, 1383 hearing, seems to be that there was no need to expand
the ISZ or otherwise address the cvercrowding preoblem at the facility four
years &g@o betause the situatica cnly recently rose to the level of an

"emergency. " Testimoay of J. Moran, Compliance Hearing Tr. 55—

/.

*2Defendants argue that they lack plenary power to sppropriate funds or
senatt legiglatica relevant to relieving prisza oavercrowding. To the extent
that such steps are necessary to address the present crisis, this Coart
simply cannot atcept an analysis that portrays the Fhode Island executive
&nd the Fhode Islend legislatwre as "two warring sovereignties, nor allow

Frucde Island governmment’s "inter s2 preblems...(tol excuse [itsl legal
comnitmeEntzs. . Twelve John Does T’, 531 F.Id at Zz=>-300.
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Detendants’ attempt to portray the problems at the 192 as being
of racent vintage shicks the senmgibilities of this Court. Only five
mzaths ago, this Court reccunted in voluminous detail the sorry history of
cvercroawding at the 192 and of defendants’ recalcitrance in failing to
make any meaningful efforts to address the preoblem unless ordered tao do so
by the Zowrt. Falmigiang, 700 F.Supp. 1182, 1183-20. The
uncontrovertible facts are that the ISC has been over its design capacity
from its very first day of occupancy in 15823 that by 19853, the ISC
popul aticn had reached 2503 that defendants witnessed expleosive greath iﬁ
the IS populaticn as long ago as 1985, when the populatica expanded by an
alarming 204 over its 173 level of ZB; that defendants have been crdered
repeatedly to address the chreocaic and seri-:ué cvercrowding preblem at the
I1S2; *S that despite such arders defendants have regularly and for a
substantial pericd of time been in viclation of the ccurt—ordered
pepulatica ceiling at the ISC (Testimzay of J. Moran, Coamliance Hearing
Tr. S7); and that defendant Commissicaer has admitted in the past that but
for the orders of this Cocwrt no meaningful progress would have been made
tc address the prison'’s prcblems (Testimony of J. Moran, Compliance
Hearing Tr. &2-€1). That crver::fcwding has become an issue at all ACI
fazilities in recent months, and that it may worsen in the near future at
the ISC and other AL facilities b'e:ause of the effezts of the passage in
the November 1988 general election of a referendum denying bail to persons

accused of certain categories of of fenses, ' are clearly beside the

15This Dourt explicitly ordered defendants to reduce the peopulaticna at

the IS in January 1264, May 1985, Octcber 1987 and Gctoher 13ES8.
tefeferendum Cuestica 1. Frepositicn to Amend Article 1, Sectica 3 of the
Fheode Island Cocastitution — Right to Rail (Joint Resclutica 282D, November
g8, 1238.

~13-
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goint.  This Coart simply fails to grasp the legic by which a preoblem
rezcgnized for vears is rendered wanticipated because it has worsened.

If anvthing, these facts swoport the conclusica, arrived at relustantly by
this Zeurt, that defemdants have been intrasigent in failing to institute,
five years o three years or even cae year ago, zareful loag-term
szluticns to the procblem. In shart, given the years-long duratica of
cvercriowding at the IS0 and this Ceourt’s frequent admoniticas to
defendants to address the prcblem, I simply cannot find tcoday that
defendants are excused from coapliance with the cocuart—-rdered populatica
cap at the ISC by unforeseen circumstances beyond their contral.

S. Stens Able to Effect Coapliance

Fegardless of the foreseeability of the recent increases in the
zize of the prisza populatica in Fhede Island, impeossibility would still
be available to them as a defense if there is literally nothing that
defendan&s zan do now to come to grips with the cvercrowding preblem.
Locking to federal ccurt precedent for guidance in evaluating this final
element of the defensa, this Cowrt notes that in each case the presiding
court was careful to review the recard in the case and make detailed
findings of fact as to whether there were spe:zific steps that defendants
had the pcower to take that weould bring them into compliance.*” Amoag
the steps found to be available to state actors in other priscoa

overcrowding cases invalving a colorable claim of impossibility?® are:

*7In adjudaing propesed soluticns to prison overcrowding viable, federal
czurts have evaluated those steps in the light of such case—specific
faztors as the duratica of the litigatica and the frequency of plaintiffe’
resort to the courts, the particular sub—groun of the prisca pocculatica
implicated i1n the cvercriowding and the particular state actors named as
defendants, paying clocse attenticn to the sccpe of their authority.
*@Twelve John Does 1, 855 F.2d at 877-78; Badaley, 820 F.2d at 37; Tsete,
=72 F.Suop. at 823; State of Michigan, €89 F.Supp. at 184353,

-0~
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1. the constructica of new prisca facilities;

2. the crestica of halfway house programs and/ar the
expansicn of space in existing facilities;

3. the enattment of a Frisca Overcrowding Emergency Fiwers
Azt erpowering the executive branch to declare a state of

P—av2 %
emsrgenty and relzase thise prisonere held in excezz - of
court-rdered ceilings;

4. de:zlining to accept new priscaerse until populaticn caps
are met; and

3. applying to cther authorities for an alternate place of
ccafinement.

As 1n the pre:edeht oA which we now rely, the record in this
case similarly chows that defendants DiFrete and Moran are not without
steps that they can take ta relieve the cvercrawding problem at the ISI.
As detailed in Defendants’ Ciontinuing Initiatives to Reduce the Penal
Inmate Fopulation at the Intake Service femter, February 21, 12832, and
corrcbhorated and updated at the March 13, 1983 compliance hearing,

defendants have actually taken, cince being held in ccotempt ca Octcoer

=21, 1783, the following myriad spetific steps to reduce the IQT

pooul aticns

1. promalgated an emergency crder transferring the
Bernadette Building to the Department of Correcticns for
use as an additicoal work release facility, which led in
turn tor an institutico—wide transfer of priscoere that
netted the transfer of 127 sentenced inmates cut of the
I97;

Z. incorporated Frojgect Bail, a not—for—profit corporatica
created to establicsh a bail fund for pre—trial detainees
in the State of Fhode Island, appointed its first EBoard
of Direztors and 1nitiated organizaticnal meetings of the
group;

3. introguced legiclatica into the 15832 session of the Fhode
Island Gzneral Assembly to establish the classificatica
of home ccafinement for certain categories of pre—trial
detaineze and senternced irmates;



Ja

coamitted funds for the current fiszal year to develoging
alternatives to incarceraticn for the priscaoer
pocoulatica, 1n the amtunt of $776,893 for home
confinement services and $483,033 for a hal fway house
program;

J. requested and received propoeale from service providers
interested in managing homz2 cocnfinemant and hal fway hous=2
programe for the State;

€. allocated $13 milliicn in Asset Frotectica Funds for
emergency constructicn and renovatico projects at the
&ZI, including rencvaticns to the 192, solicited letters
of interest frocm architectural and engineering services,
and forwarded to the Department of Administraticn a sheort
list of six architectural firms;
7. hired coasultants to study how the Department of
Ciorrecticas can best meet the challenge of its growing
priszaer pooulaticao (the management study?) and began the
nrocess of forming working committees to act upon the
stuay’s recommendaticns upoco thelr receipt in August
1983; and
8. ccdified data co both pre—trial detainees and sentenced
inmates needed to develcp a computer-assisted populaticn
praojecticn model for the Department.
In additicn, testimony offered at the March 13th hearing established that
the Governor has also instructed his staff to pursue cther scwces of
funding to evpedite the $16€.2 millica 1'72-bed expansica of the ISC
approved in gpring 1988, but cince stalled by the State’s inability to
secure local permissicns for the projest as required by the Fublic
Ruildings Autharity, the current scarce of the project’s funds. Testimoav
of S. Dawling, Compliance Hearing Tr. &3, 74,
Clearly the record in this case &:~.h-:n<s‘ that defendants are at

loag last proceeding with cocomendable speed to resclve the cvercrowding

crisis at the I9Z. The cocamitment by the Governor of funds'® and

1FThis commitment amiunts to an impressive Z3.8%4 increase 1n the budgst
ot the Department of Correcticas over the last fiscal year. Testimony of
S. Dowling, Cuoaplience Hearing Tr. 762,
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perezonel to the problem’ s zolutico indicatss & sericusnsss of puwrpose oo
e part of the deferdants nsver before witnessed by thie Cowrt throughaout
tha long history of this litigatica. Indesd, for the first time since
thie Court issued an order to cease overcorowding at the ISD in January
1324, the executive branch of State government is exercising its power to
create the innovative array of confinement cpticns needed.

Desznite, however, the respect I feel for defendants’ recent
effarts to reduce the 19T populaticn, I cannot ignore the fact that this
flurry of activity has -;-:nE too late to bring defendants into compliance
with the orders of this Couwrt. Indeed, not cnly have defendants never
zizcesded in reduzing the popuiatica of the IST below the populatica cap
of 2280 or in ceasing to hcuse pre—trial detainees in dcn'mit::-;fies
(Testimzny of J. Moran, Compliance H2aring Tr. 61-€2), but as of March 25,
1287, the last date for which this Court has pooulatica statistics, the
number of individuals housed in the 192 stozd at 473, twenty-three more
than the previcus high of 458 reached in Octocber 1788 when the Cauwrt first
felt compelled to hold defendants in contempt in order to avert disaster
in a facility themn being cperated at more than ZZ2% of its design capacity
and 827 sbove the agreed upco populatica cap. More o the point, the
stens that defendants have taken since being held in contempt in October
1223 are, by their own admissicn, steps that could have been taken years
&g When overcrowding first became chronic at the IST (see generally
Transcript of the March 13, 13383 Coapliance Hearing)=® - and should have

been taken in responsz to the repeated crders of this Coart.  This Couwrt

=Defendant Moran has been the Divector of the Department of Correcticns
since 1378, defendant DiFrete the Govermor of the State of Fhode Island
sinpce 1333.

D
———
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Tled that defendante cdic not beginm systenstically irpolementing new
cmnstrustica projects, alternative heusing ceticas, bail tund activities
sod populatica projectica models years ago - before overcrowding at the
187 reached the crisis preogorticns of today.®r In light of the many
steps available to defendants, and the many years that this Cowrt has
given defendants to undertake such steps, I can ocnly find tocday that
compliance with the orders of this Court has long been within defendante’
power and is not a factual impossibility.

Finally, of the steps now being taken by defendants, it is cléar
to this Coart that at least coe of them, Project Bail, used in ccojunctica
with the cpening of the Eernagstte Ruilding, had the potential to effect
an immediate reducticn of the IS pecpulatica .tc- at or near the cap within
the time for compliance.= *= While the loog-range plamning that

defendants are now beginning te undertake is laudable, the fact remains

21This Court notes with displeasure that much of what has recently been
dene by defendants to effect reducticns in the IST populaticn was done in
the last three weeks before the February 1583 cocapliance hearing.
Testimzay of S. Dwwling, Compliance Hearing Tr. &3-7@8. This eleventh heour
response by defendants corrcborates this Court’s firm cocavicticn that cnly
the threat of ccercive sancticas has motivated the parties to exercise
their lawful authcrity and act to resclve the avercrowding crisis.
=pccording to uncontradicted testimony at the compliance hearing, <4274 of
the pre—trial populaticn ca any given day is being held for want of $35,000
cash bail (or its equivalents) or less. Testimzay of ALT. Wall, Compliance
Hearing Tr. 19. Assuming & pre—trial pocpulatica of 420, this wauild mean
183 candidates for release through a bail fund that targeted indigent
detainees and a potential reduction of the pre—trial pepoulatica to Z£1.
With 14@ housed in the (2D Annex, 120 detainess wiould be housad in the ISC
iteelf, with encugh vrioom for the cuwrrent &30 populatica of 123,
=2In additicn, & seccnd step ariginally propeosed by defendants but later
inevplicably sbandoned, the intreocductica of emergency release legislaticoa,
could ales have provided defendants with a potent tool for ensuring co a
i1y basis that the IST 1c cperating in -ccmpliance wi L.h the cap.
s=timzny of A T Lwll I-z-rrollcu-u 2 H:arlm. Tr. ;_,-14 \atn\«r:r defendants’
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that this Court has arderes an immedisie reducticn in the IST populaticoa.
The dangsrcus coaditico of overcrowding at the ISD demands that defendants
&IT DEw &G NIT awalt the eventual sciutican promised by their locng-term,
systemwide soproach.  Since there is et least cne step which, 1f pursued
vigoroasly baginming in Octecber 1988, ccould have brought defendants into
compliance by the February 1987 deadline, I can cnly reiterate that
compliance with the crders of this Coart is and has been within
defendants’ power and noca—compliance cannct now be excused.

C. The Coercive Sancticns

On Octeooer 21, 1988, this Court ordered that, 1if defendants failed

Tt bring the ISIZ into ccapliance with the standing couwrt orders by
February 28, 1283, fines wculd accrue at the rate of $38 per day for each
perszci held in the IST in excess of the 290 populaticn limit, Basad an
.the peoulatica reports provided by defendants and on testimony at the
Marczh 12 hearing, it is uncontroverted that the 190 has not been brought
into compliance with these crders. Additicoally, this Couwrt is satisfied
that compliance 1s, and for at least tws vears has been, within
deferdants’ power. Accordingly, the Cowrt must now levy the fines set in
Q:-teber.

The Sapreme Ciourt has rezcgnized that sancticas for civil contempt may
be employed "for either or both of tws purposes: tio cocerce the defendant

into compliance with the court's order, and to compensate the comlainant

for losses sustained." United States v. United Mire Workers, Z30 U.LS.
58, TXE-04, €7 Skl €77, 701, 31 L.Ed. 234 (1347).  The fines imposed

Mere are ccercive in nature.  In this coatext, “the court...must consider

- the character and megnitude of the harm threatened by ccotinued cootumacy,

Ul
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end the preobable effectivensss of any suggested ssnctica 1n brimging sbowt

Ly

the result desired.” Id. at 204, €7 S.t. at 7@1. In structuring this
Orcder, these fattors have been foremzst in my mind. I therefore impose

the threstened fimes at this time in crder to avert impending disaster =

o

the critically ocvercrowded ISIZ and to advance the goal of bringing the
fazility into coapliance with the standing crders. Specifically, deily
fines began accruing ca February 28, 1989 and have coatinued accruing €=
the date of this Order. The toctal amount of fines thus accrued exceeds
$283, 0.2+ Eather than sfn*ply levying these fines, however, I am
taking the fuwrther step of directing that a poertica of the moaies be
appliea directly to the task of effecting an immediate reductica in the
popul aticn of the I9C.

A federal ccurt may, in the exercise of its egquitable piwer, order
that fines it has imposed as sancticns for civil coatempt be used to

remedy the problem underlying the cocntempt finding. See Local 28 v. EECC,

478 U.S. 421, 105 S.Ct. 2013, 2 L.Ed.2d 344 (13860 (appraving district
court’s order that $152,082 fine be used to finance a fund designed to
increase niawhite membership in apprenticeship program and unica, where
district ccurt had focund that petiticners, unica and apprenticeship
c-:rrmittee,. diszriminated against nonuwhite workers and had held petiticoers
in ccotempt for failure o comply with coaurt—ordered affirmative actioo
program). This power has alss been evplicitly reziognized in the First

Circult in Cabrera v. Municipality of Bavamoa, €22 F.2d 4 (1282, In

Cshrera, the district ccart had 1mposed fines against & municipality

2%Cee Appendix Tor computatica of pocpulaticn statistics at the IS0 and of
the fineg accrued for the pericd February 29 through March Z6

ey}
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following the maycr's failure to remedy inadequacies at a mnicipal duro.
The Court of éppeals held that these fines were entirely justified and

roted that:

(Tlhe payment of fimes is creating & sizeable fund that pregerly
cculd be used to speed rehabilitatica [of the dumpl or
camoensate plaintiffs for the special dameges they have suffered
due to defendant’'s unjustified delay.... Should defendant
persist in inaction or shculd no agreement between the parties
materialize, the district court may ccasider further exercisa of
its equitable power, perhaps to order the rehabilitation plan to
be carried cut by an independent centractor paid from the fund
created by the contempt fines.

Id. at 7-8.

Even more to the point, federal ccurts faced with briscn
cvercreawding of crisis proporticas have evercised thelr equiteble powers
to order that finés collected as contempt sancticns be used to pay the
bail of indigent detainees, thereby effecting an immediate reductica in
the pcpulaticn. In order to reduce the overcrowding in the County Jail in
M:bile, Alabama, for example, a federal district ccurt crdered that
150,300 of the 2 millicn in accumulated fines be used to previde fees
for bail boads for those pre—trial detainees whe were tox poor to pay the

fee. Mebile County Jail Inmates v. Furvis, S81 F.Supp. 222, =24 (S.D.

Ala. 1284). Doafroated with avercrowding in the Holmesburg Frisca, a
manicipal facility in Philadephia, Pennsylvania, the federal court there
fzund defendants, city officials, in viclatica of itg order and instructed
them to prowvide funds to finance a bail program sufficient to cotain the
release of at least 208 detainees in ocrder to cocmply with a cocurt—ordered

mavimum pepulatica. Harris v, Perncsley, No.o 82-1847 (E.D. Pa. June €,

1338) (unpublished crder) (provided to defendants and Dowrt as Appendix © to
Flaintiffs’ Prehearing Memorandum for July 19838 Hearing).
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In kesping with the cited prezedent, and in the exercise of ite
aouitable power ¢ use the fines it has imposad to remedy the problem
widsrlying 1ts contempt ovder, this Court hereby orders that $1e4, 280
of the mire than $I83,000 that has accrued since February Z0 be paid to
the Department of Carvecticns and earmarked for an Emergency Qvercrowding
Felief Fund. The monies inm this Fund are to be used to provide bail for
indigent pre—trial detaimees, thereby effecting an immediate reduction in
the populatica of the ISZ. Flaintiffs leng ago suggested that the fines
collected in this case be used to fund a bail program, and defendants’
failwe to reduce the populatica of the ISD in the fow mznths since this
lort’s last crder has at last convinced me that such a step 1s now
necessary to seture compliance. However, I will suspend the collectica of
the additicnal fines accrued from March 14 to the effective date of this
Order at this time, while reserving the right to levy these fines if the
5164,250.to be paid now proves to be insufficient to achieve substantial
compliance with the Couwrt'’s orders.

In additicn, this Court further orders that the Emergency Overcroding
Felief fund be used to preovide bail forr indigent detainees who have had
bail set at €35,000 =-ash bail (or its equivalents) cor less by ruling of the
Supericr cr District Dourts af the State of Fhede Island., Since it 1s nat
for thie Court or anyone else to seccnd-—guess the decisica of the judae
wWo set bail, this Ciowrt will impose no restricticas oo who among the
lowbail pepuwlatica will be eligible for participaticn in the Emergency

Qvarcrowding Felief Fund nor coadone such restricticns being engrafted oo

=This regresents the fines accrued between February 22 and March 13, the
date of the ccmpliance hearing.
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by anyzae other than the court that first imposed the bail. Detainees
Beld for want of bail have already been judged eligible to be released
witil their trial dates uwpca the payment of a certain am-unt of mzoey, and
Hat judoment will be given effest withocut midificatica by thz bail
program. These pre—trial detaimees are in jai l. cnly because they are too
pcer ta make bail. By using the ccatempt fines to provide bail money for
these individuals, it is anticipated that overcrowding u:"\\be
stbstantially reduced with minimal intrusico into the administratica of
the ACI by this Federal Ceurt.

Finmally, this Couart directs that the moales be utilized in such & way
&z to provide bail for the maximun number of pacele given the funds
available, so as to have the greatest possible impact a red&.u:ing the ISC
populatica and to maximize the value derived from this use of Tavpayer
dollars. To effectuate this provisica of the Order, I reccmmend that bail
first be provided for those pretrial detainees held for want of $1,000
cash bail (or its eguivalents) or less; then for those held for want of
$2,S00 cagh bail (or its equivalents) or less; and finally for those held
for want of $35,000 cash bail (or its eguivalents)y or less; and within each
category provided first for those who have been in jail the loagest. Each
percs-n bailed must sign an affidavit of indigency, revealing perscnal
assets and liabilities. Monies returned to this fund won a bailed
perscn’'s appearance at trial will be used to provide bail to ancther
detainee.

The Emergency Overcrowding Relief Fund is not meant to repla-:é

Froject Bail, or any of the other initiatives planned by defendants, which

the Dourt expects defendants to pursue 1n accord with the timzframes cet

138



forrth in the Deserher Flan and the February Feport.  Indesa this Coart
applauds Frogject Bail as an important part of defendants’ comprehensive
lcng—range plan to deal with overcrowding at the ISC and throughout the
AZL. However, the cwrrent cvercrowding cannct be allowed to cootinue ar
wIrsen during the six to seven minth start—up pericd projected for Froject
Bail. The critical natuwe of this problem demands that a bail fund be
implemented now.

When Froject Bail is fully cperative, the Emergency Overcrowding
Felief Fund will be discontinued and any minies left in the Fund will be
transferred to Froject ERail. Admittedly, the Emergency Overcrawding
Felief Fund lacks certain of the ccamengacle featuwres of Proj=ct Eail,
such as providing supervision of those released on bail to ensure their
attendance at trial and providing support services tio ensble the bailees
_to be employed, functicaing citizens.®® Yet while I do not ccatend that
the Emeréency Overcrcuding Felief Fund is an ideal szlutica to the
problems at the Intake Service Center, I find that it is an essential
emergency measuwre necessary to relieve the pressures causad by severe
overcrowding at the facility.

IT IS HEFEEY OFDEFED that, because defendants, Governcr Edward
Difrete and Direztor Jobn Moran, have failed to purge themselves of
ccotempt in that they did not implement by February 29, 1223 a plan to
reduze the populatica at the ISZ to no more than 220 persoas and ta
eliminate the hcousing of pre—trial detainees in dormitories, the fines
that have accrusd &t the rate of €350 per déy for each pereca held in the

182 in excess of the IS0 pocoulatica limit are levied against deferdants.

==Dafendsnts are fres, of cowrse, to implement whatever additicnel
Cfeatures they Tesl are necessary to ensuwre bailees’ attendence st trial and
to priovide for thelr welfare whille awalting trial in the cocamunity.

3

-0
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IT IS FURTHER OFDEFED that defendants must pravide to the
Department of Correzticas €164,250 of the accumilated fines within 1S
caiendsr gays of the effective date of this Order, wWhich funds will be
uead to fimance an Emeroency Qvercrowding Felief Fund for the purpszse of
previding bail for indigent pre—trial detainees.

IT IS FLETHER: OFDEFED that payment of the balance of the fines,
accrued from March (4 through the effective date of this Order, shall be
suspended unless and until such monies are needed to effectuate the orders
=f thig Cowrt regarding the ccnditicas of cocafinement at the IS,

IT IS FUFTHER ORDEFED that the Department of Carrecticns chall
commeErce oraviding ball fumds Tor pre—trisal detalmess within 33 calenaar
days =f the effective date of this Order, shall make every effort to bail
as many pre—trial detainses as cozsible with the funds availeble, and
shall ccntinue to bail pre-trial detainees with monies returned tao the
Fund. The Department will submit a progress report to the Gowrt and the
parties every 10 calendar days, specifying the name, alleged offense, and
am-unt of bail of each persca for whom Emergency Overcrowding Relief Fund
m-nies have been pravided.

IT IS FURETHER ORDEFED that the accrual of new fines will be suspenaed
for six mzaths from the effeztive date of this Order, at which time &
compliance hearing will be held. By the date of the ccapliance hearing,
the Court evpects that defendants will have implemented the initiatives
Which they st forth in the December Flan and the February Feprt to Bring
the IGC into coapliance with the Cowrt’s standing crders. Defendants muzt
ot rely caly ca the Emergency Overcrawding Relief Fund <or Prioject EBailg

they mast move forward with alatrity oo all froats, Defendants are heredy
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out o0 notice that the Coart will cocasider harsher sancticas 1 f defendants
are zgain found to be in ccatempt of court.
Im order to afford the defendants an coportunity to appeal this Order,

this Qrder is suspended pending sppeal.

Deputy Clerk
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Senior Judge

Aprilé , 1383
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AFPPENDIX
CALCULATION OF FINES AZCRIED SINCE THE COMPLIANCE DEADLINE®

The column marked “AXO" lists the nurber of sentenced persons housed in
the Intake Service Center ca the date shown, wWhile "DETAINEES" lists the
number of pre—trial detainess housed there. The column marked "TOTAL"
lists the overall number of perscas howsed in the Intake Service Center on
the date shown. "EXCESS" is the number of perscas housed in the ISC
bevend the populatca cap of Z820.  "FINE" is the monetary penalty incurred
du2 to noa—Icapliance co the date shown, calcoulated by maltiplying the
number of perscas held in the IS in excess of ZS@ ("EXCESS'") ca the given
date by €30 per persca. A "#" indicates data provided crally by a
representative of the Department of Correcticns,

DATE A0 DETAINEES TOTAL EXZESS

FINE

February Q0 47 343 z=0 13@ %7, 000. %
February 21 = =4 Iz 142 7,100.29
February =2 =B =4 292 42 7,100.20
February Z=2 &1 341 4z 132 . 7,600, 02
February o4 o4 Cf =z =2z €,E20.02
February &5 ) 341 > 145 7,233.20
February =5 51 252 423 - 153 7,650. 22
February 27 7 1 35 281 131 £,320.2Q2
February z8 =5 33 = 123 €,650.20
March 1 74 =7 3% 143 7,20Q0.2Q
March 2 £S 315 =0 120 &, 53. 22
March 3 82 3z 82 32 &,E03.33
March < 80 =18 273 148 7, ¥, QD
March S 7€ 332 425 186 7,802,232
March 6 832 323 23z 142 7,102.02
March 7 85 313 373 143 7,950.2Q
March 8 85 221 426 126 7, 502,02
Marczh 3 =] 316 e, 126 7,800.032
March 10 EE) 33 497 157 7,852,293
March 11 EE L5 4325 185 3, 258,02
March 12+ 37 345 44z 132 2, 600. 02
March 13 L =3 418 168 8, 420. 2

Tztal finmes aczcrued friom February zQ through March 12 164, 250. 20
March 14 197 318 425 175 8,730.02
Marich 13+ 112 32 423 183 ¥, 150. 32
March 1€ 111 = 435 182 3, 150. 32
March 17 1@3 318 427 177 8,850.@2
March 18 103 =0 433 183 3, 400. Q0
March 13 123 =3 443 133 '3, E50.02
March 20 117 =0 447 197 9,850,202
March 21 == z= 443 13 3,03, 03
March =2 11z ) 4125 185 3, 222,03
March 232 121 315 448 196 'y, 803,
March 24 1Z2 21z e 152 3, E00. 02
March =S 155 3ZE 451 211 18,550.a3
March 2% =2 248 472 ==z 11, 152.32

Tetal fines atcrued from March 14 through March 29 $125,050. 32

TOTAL FINGS ATCFLED FROM Fe=RU4ARY 20 TreEOd= MaiH IS €223, 233,063 1 4 5
iDatea from March 27 through the effeztive date of this Craer ic )



