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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
V. )
) CIVIL ACTION NO:
) 2:08-cv-475
THE STATE OF OHIO, et al., )
) JUDGE ALGENON L. MARBLEY
Defendants. )
)
S.H., and all other similarly situated, )
et al., )
)
Plaintiffs, )
)
v )
) CIVIL ACTION NO:
) 2:04-cv-1206
TOM STICKRATH, )
) JUDGE ALGENON L. MARBLEY
Defendant. )
)
ORDER

On February 24, 2010, this Court held a Status Conference in S.H. v. Stickrath (the S.H.
case) and U.S. v. Ohio (the U.S. case). The Department of Justice and the Monitor in the S.H.
case, Mr. Fred Cohen (“Monitor Cohen”), particpated by telephone. Amy Ast, Christine Money,
Barbara Moore, and Marci Sutherland, all with the Ohio Department of Youth Services (“DYS”)

were also present.
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The Stipulation in the S.H. case has as a guiding principle that “DYS shall provide youth
in its charge with a safe and humane environment.” (S.H. Stipulation 4 10.) It also provides that
DYS policies and procedures “will be reviewed and revised as needed.” (S.H. Stipulation 9 35.)
These policies and procedures “will be designed to meet or exceed the minimum level of care
requried by the relevant statute or constitutional Amendment. /d.

Recently the Court was informed that youths at the Ohio River Valley (“ORV”) and
Circleville DYS facilities were being denied meals when they refused to leave their rooms to eat
in the facility dining room or cafeteria. This was allegedly occuring as a result of DYS policy,
circulated by Christine Money on August 5, 2009. These youths were allegedly required to
remain on their unit when the rest of the youth on their unit went to eat; and as a result there
were youths that were not receiving food and not eating. It was reported to the Court was that
individuals were refusing to leave their rooms out of fear of being either sexually or physically
assaulted.

At the Status Conference the Court had the opportunity to engage with the various
stakeholders on this issue. The Court had received a copy of the policy in question from Monitor
Cohen. The policy from Christine Money, DY S Deputy Director, addressed to Thomas Teague,
Superintendent at Circleville and dated August 5, 2009 states:

[Circleville] has been approved to implement this PILOT for thirty days.

Effective immediately the following protocols must be followed when a youth

refuses to attend a meal in the cafeteria.

e A staff member MUST inform the youth that eating in the cafeteria is their
only opportunity to receive a meal.

e Once the youth has been informed of the opportunity and the youth
continues to refuse, a staff member is required to document the refusal in

the Unit Log Book and notify the on-duty Operations Manager.
e Any youth who refuses to go to the cafeteria will not receive a carry back

-
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meal.

e Any youth refusing to go to the cafeteria shall be placed in their rooms or
in a dorm setting must sit in an assigned location until the unit returns.

e [IF a youth misses two (2) consecutive meals the Unit Manager must
complete a face to face interview with the youth to determine the reason
for the refusal. If the Unit Manager is not available then the unit Social
orker or the Operations Manager must complete the interview.

e I[fthrough the interview, the youth continues to refuse to go to the
cafeteria, the Unit Staff are required to develop an individual plan to
address the needs of the youth.

A weekly report shall be forwarded to Deputy Director Money indicating the

number of youth refusing the opportunity to attend a meal in the cafeteria. At the

end of the month, the Deputy Director along with the Superintendent will

evaluate the PILOT to determine if it will continue.
(August 5, 2009 DYS Memo on Cafeteria Refusals - CJCF Pilot) (“Cafeteria Refusals Policy).

Al Gerhardstein, class counsel, informed the court that he and his co-counsel had been
unaware of this new DY'S policy until February 2010 when an email received by class counsel
alluded to problems with the DYS Cafeteria Refusals Policy. Mr. Gerhardstein stated:

[W1hat happened with the August policy was a system change. We didn’t know

about it, and we didn’t find out about it until February, class counsel. We found

out about it at the same time I got an email from class counsel or from defense

counsel saying don’t worry we’re going to feed the kids...If in fact system

changes are shared with us, then we could have a better dialogue, becuase we

would have been more engaged on this had we seen the policy and asked some

questions.
(Tr. of Status Conf. February 24, 2010 p. 33.)

At the Status Conference the Court confirmed that the DYS Cafeteria Refusals Policy
was implemented not only at Circleville, but also at the other DYS facilities including ORV.
Ms. Moore, Deputy Superintendent at ORV, confirmed the Cour’s information that multiple

youth at DYS facilities had been denied meals when declining to eat. She informed the Court

that while she only knows of one youth at ORV that had been refusing to eat, she was “sure
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there are more” and that “[s]ince February 11th, we’ve been tracking youth that’s been
refusing.” (Tr. of Status Conf. February 24, 2010 p. 9-10.)

In preparation for the Status Conference, DYS provided this Court with summary data
and information about the effect of the DYS Cafeteria Refusals Policy at the Circleville facility.
This report is incorporated herein and made a part hereof as Attachment 1. Data was compiled
by Mr. Teague and given to Ms. Money. (February 23, 2010 DYS Memo on Meal Refusal
Data.) This data shows that between August 2009 and February 2010, 429 meals were refused
by the youth at Circleville. (February 23, 2010 Circleville Meal Refusal Statistics.) Of those
meals, 386 involved breakfast refusals, 30 involved lunch refusals, and 13 involved dinner
refusals. /d. DYS submitted that breakfast refusals represent instances where youth wanted to
sleep in. (Tr. of Status Conf. February 24, 2010 p. 18.) DYS, however, did not provide data or
support that this was necessarily true for all breakfast refusals, or that the same was true for any
of the 43 lunch or dinner refusals. /d. at 19. And pursuant to the terms of the DYS Cafeteria
Refusals Policy, the youth who refused meals were not otherwise fed — they simply did not eat
those meals. The data from the Circleville facility therefore supports Ms. Moore’s statement
that since the enactment of the DY'S Cafeteria Refusals Policy there have been multiple
instances of youth not having eaten.

Ms. Moore clarified that to her knowledge from August 2009 to February 5, 2010, the
DYS Cafeteria Refusals Policy was in full force and effect, but during that time the policy was
followed inconsistently with “some unites when they had youth that were refusing to go to the
cafeteria were providing carry back meals and some units were not.” Id. at 12. After February

8th, Ms. Moore’s understanding was that if a youth refused to go to the cafeteria at ORV he
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would not be fed. /d. at 15. Log books at ORV document youth who refused to eat and the
reason for the refusal. /d. at 13. Currently, there are separate log books for cafteria refusals. /d.
Prior to February 11, 2010 this information was kept in a log book, but not one that was
maintained specifically on the issue of cafeteria refusals. /d. Additionally, prior to February 11,
2010, the log books did not record the specific reason for the cafeteria refusal. /d.

Ms. Moore elaborated that in February 2010 youth refusing to go to the cafeteria at ORV
have had food brought back from them and that this represented a policy shift from August of
2009, when DY first promulgaged the Cafeteria Refusals Policy. /d. at 10-11. According to
Ms. Moore,

February 5th is when we got direction that we were going to feed youth that were

not going to the cafeteria, and I believe it was the following Monday, the 8th, that

we went back tot he youth who were refusing to attend that cafeteria that we were

not bringing carry backs with the exception of kids that have some medical

conditions.

Id. at 11.

Ms. Money stated to the Court that the DYS Cafeteria Refusals Policy is “still in full
force,” but that DYS is “in the process of drafting an update to designate with more specificity
of who has to contact who [sic] and it even has a time to alert the superintendent.” Id. at 21.
According to Ms. Money, “[a]ny youth that [sic] refuses to go to a meal and says that he is
afraid gets fed...Any time a youth says they’re [sic] afraid at that point we provide the meal, we
figure out how to provide it. We might send it to the unit. We might send a kid with staft.” Id.
Ms. Money agreed that this practice is not reflected in the DYS Cafeteria Refusals Policy as it

currently exists. Id. at 22.

THE COURT: Now you would agree that’s not reflected in the current policy as
set forth, would you?
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MS. MONEY: Not specifically, but that’s what we’ve always done, is any that
any time a youth says that they’re afraid for their safety, we do a safety plan.
THE COURT: Is that written someplace? Is that memorialized anyplace?

MS. MONEY:: There is a policy.

THE COURT: In any of your rules and regulations?

MS. AST: There’s not a specific policy on safety plan. We do have a policy, if
we have a kid that we need to put in protective custody or something like that, but
it’s— to ask if there is a formal policy, Judge, the answer would be no.

THE COURT: It would seem to me, it would make the most sense, and then we
would avoid the inconsistency of the application of the policy to have it clearly
crafted within the policy, in the language of the policy...to reflect that if a child
refuses for safety reasons or out of fear...then that kid would be fed at that meal or
at some alternate site or whatever.

In other words, memorialize what you already have as a common practice. That
way, we will assure uniformity and application of the policy throughout. And
most importantly, the kids will get to eat.

Id. at 22-23.

The Cafeteria Refusals Policy, as it was written is at odds with the guiding principle in
the S.H. and U.S. cases that the health and safety of the youth is of paramount importance. Thus,
as this Court Ordered at the Status Conference, DYS will alter its Cafeteria Refusals Policy to
reflect that: (1) the youth in DYS’ custody and care must be fed and any youth articulating any
fear for safety must be fed during the particular meal of refusal; and (2) when youth refuse to eat
a meal in a facility cafeteria, DY'S will keep records of the reason for that refusal. Additionally,
by March 3, 2010, DYS will provide to the Court summary information and data on meal
refusals from the Scioto, ORV, and Indian River facilities for the period of August 5, 2009,
when the Cafeterial Refusals Policy was enacted, to February 23, 2010. This summary
information and data should be provided in the same format as the information DYS provided to

this Court about the Circleville facility prior to the Status Conference. The Court also directs
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that copies of the log books from the Circleville, Indian River, ORV, and Scioto facilities be
provided along with the summary information.'
IT IS SO ORDERED.
s/Algenon L. Marbley

ALGENON L. MARBLEY
UNITED STATES DISTRICT JUDGE

DATED: February 26, 2010

'The summary information should be submitted by the March 3, 2010 deadline set by the
Court at the Status Conference. DYS should submit the copies of the log books to the Court by
March 10, 2010.

-
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OHIO DEPARTMENT OF YOUTH SERVICES

Ted Strickland, Governor e Thomas J. Stickrath, Director

To: Christine Money, Deputy Director
From: Thomas J. Teague, Jr. Superintendent
Subj: Meal Refusal Data

Date: February 23, 2010

In May of 2009, Circleville Juvenile Correctional Facility (CJCF) transitioned from
a Juvenile Sex Offender Facility into a Close Security Juvenile Correctional
Facility for male adjudicated youth in the state of Ohio. At this time, many of the
youth that were housed at Marion Juvenile Correctional Facility were transferred
to CJCF. Marion was the maximum security facility for youth in the state of Ohio.
This brought a new culture of aggressive youth behavior and STG/ Gang related
activity into the facility.

During the months of May, June and July, there were many incidents of youth
refusing to go to the cafeteria which, in turn, caused food service staff to prepare
hundreds of carry back meals to be taken back to the youth on units. This
resulted in the programming schedule being disrupted, youth could not get to
school on time, and an increase in food service cost. Upon reviewing the
increase of carry back meals taken to youth on the units, CJCF administration
polled the youth.

It was determined that a large portion of the youth who refused to go to the
cafeteria had been threatened by STG/Gang affiliated youth. The STG/Gang
affiliated youth used the following tactics to harass and scare new youth and non-
STG affiliated youth as a means of trying to get them to join their gang.

They would tell the youth the following:

Youth were told that they were not allowed to eat

Youth were told that they had to give up their meals

Youth were told that they could only eat certain meals

Youth were told that if they go against them, they would be jumped on and
beat up

¢ Youth were told that they could not eat because they lost a bet

Circleville Juvenile Correctional Facility e Thomas J. Teague, Jr., Superintendent
640 Island Road e Circleville, OH 43113 o (740) 477-2500 « www.dys.ohio.gov
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It should be noted that when youth were in seclusion, or on unit restriction for rule
violations, staff would bring the youth a meal back from the cafeteria. When the
meals were brought back to the youth, STG/ Gang youth that were on the unit
would come up on the deck area and take the extra meals off the meal tray.
Consequently, causing the cafeteria staff to prepare additional meals for the
youth whose meal was taken by a STG/Gang youth.

** Not all youth who refused a meal did so because of STG/Gang affiliated
activity. Some youth refused to go to the cafeteria because of the following:

Youth wanted to sleep in

Youth thought it was too hot to go to the cafeteria

Youth did not like what was being served

Youth though it was the staff members responsibility to provide “room
service”

After reviewing the incidents of meals being taken and youth feeling threatened
by STG/ Gang youth, we implemented a pilot program for meal refusals. We
wanted to ensure that those youth who felt threatened would have the
opportunity to receive a meal. Therefore, in August of 2009 we implemented the
Meal Refusal Program. CJCF tracked the number of youth meals that were
being refused, and the reason why meals were being refused. If a youth refused
to go to the cafeteria for safety reasons, staff ensured that a meal was brought
back to the unit to them.

Attached please find statistics regarding Meal Refusals in detail.
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Circleville Juvenile Correctional Facility

Meal Refusals
Month/Year Breakfast Lunch Dinner Total
August 2009 19 8 4 31
September 2009 51 9 4 64
October 2009 43 3 4 50
November 2009 76 5 0 81
December 2009 134 1 0 135
January 2010 43 4 1 48
February 2010 20 0 0 20
386 30 13 429

Meal Refusal Data — Sept. 2009 — Jan. 2010

Days Mo. Av # # %
fEET Mg. Meals P0|ga e Refused Served e Refused
Sep-09 30 20 140 12600 64 12536 99.49% 0.51%
Oct-09 31 93 136 12648 50 12598 99.60% 0.40%
Nov-09 30 90 131 11790 81 11709 99.31% 0.69%
Dec-09 31 93 131 12183 135 12048 98.89% 1.11%
Jan-10 31 93 129 11997 48 11949 99.60% 0.40%

Youth Refusing 2 meals in a row:

Marks 215867 B/L 8/28/09

Manley 215613 B/L 8/29/09

Manley 215613 B/L 8/30/09

Stewart 215397 B/L 8/30/09

Thomas 214843 B/L 8/30/09 August ‘09 =5 Refusals
Johnson 215727 B/L 9/8/09

Kennedy 215346 B/L 9/8/09

Finan 214944 B/L 9/8/09

Mason 213309 B/L 9/9/09 September ‘09 = 4 Refusals

1 week of data collected for August 2009
February 2010 data through Monday, 2/22/10



