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1 

2 1. 

JURISDICTION AND VENUE 

Plaintiff California Association of Health Facilities ("CAHF" or 

3 "Plaintiff') brings this complaint pursuant to 28 United States Code ("U.S.C.") 

4 § 1331, the Supremacy Clause and 42 U.S.C. § 1983. Shaw v. Delta Air Lines, Inc., 

5 463 U.S. 85,96 n. 14 (1983). This court further may compel Defendant David 

6 Maxwell-Jolly, Director ofthe California Department of Health Care Services (the 

7 "Director" or "Defendant") to comply with the mandatory provisions ofthe federal 

8 Medicaid law pursuant to 28 U.S.C. § 1361. 

9 2. Venue lies in this judicial district under 28 U.S.C. § 1391, in that the 

10 Director has offices within this judicial district and is thus deemed to reside within 

11 this judicial district. 

12 

13 3. 

INTRODUCTION 

The State of California continues to disregard the mandates of federal 

14 law when making decisions that impact the rates of reimbursement afforded to 

15 health care providers under California's Medicaid program, Medi-Cal. On two 

16 separate occasions in 2008, as part ofthe enactment of the State budget, the 

17 California Legislature passed statutes that called for flat percentage reductions in the 

18 payment rates for various classes of services covered under Medi-Cal. The majority 

19 of these payment rate reductions were enjoined by federal courts because they were 

20 not enacted or implemented in a manner consistent with the federal Medicaid Act, 

21 which requires that states consider certain factors and take certain procedural steps 

22 before altering the rates paid to health care providers. Indeed, these rate reductions 

23 resulted in three, published decisions from the Ninth Circuit Court of Appeals 

24 establishing clearly that, to the extent it undertakes the task of setting Medi-Cal 

25 payment rates, the Legislature must comply with the mandates of federal law and, if 

26 it does not, the offending State statutes will be preempted. 

27 4. The Legislature's effort to balance California's budget for the 

28 2009-2010 fiscal year has resulted in legislation that once again reduces Medi-Cal 
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1 payment rates solely in the name of financial savings and without adherence to the 

2 requirements ofthe Medicaid Act. Although the form of the most recent rate 

3 reductions may differ slightly from the flat percentage reductions that were enjoined 

4 previously, the process through which the latest limitations were enacted was 

5 virtually identical to the process that led to the now enjoined cuts. The State should 

6 not be permitted to continue to ignore federal law when setting Medi-Cal payment 

7 rates. 

8 5. By this action, an organization representing the interests of California 

9 Intermediate Care Facilities For The Mentally Retarded ("ICFIMR facilities") and 

10 Freestanding Pediatric Subacute facilities ("FPS facilities") seeks an injunction to 

11 invalidate and stop the implementation of the Medi-Cal rate limitation, which went 

12 into effect on August 1, 2009, that applies to payment rates for services rendered by 

13 ICFIMR facilities and FPS facilities. This new payment limitation has and will 

14 continue to improperly deprive Medi-Cal participating ICFIMR facilities and FPS 

15 facilities, including a large number of small facilities, of reimbursement to which 

16 they otherwise are lawfully entitled. 

17 6. The payment limitation is illegal because, as it has multiple times 

18 before, the California Legislature failed to fulfill its legal mandate to consider 

19 whether the resulting reimbursement rates are consistent with efficiency, economy 

20 and quality of care, reasonably related to provider costs, and sufficient to enlist 

21 enough providers so that Medi-Cal beneficiaries have access to the impacted 

22 services to the extent such services are available to the general public. The State 

23 further violated federal law, like it has done before, by enacting the reimbursement 

24 limitation without the proper public process required for payment rate adjustments. 

25 7. For these and other reasons, the Medi-Cal rate limitation impacting 

26 ICFIMR facilities and FPS facilities violates federal law. The imposition of the rate 

27 limitation has caused, and will continue to cause, irreparable harm to California 

28 ICFIMR facilities and FPS facilities in the form of improperly reduced payments. 

2 
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1 that cannot be recovered in federal court through an action at law. Indeed, a federal 

2 district court already has preliminary enjoined implementation ofthis rate limitas it 

3 applies to certain hospital services based on findings that it likely violates the 

4 Medicaid Act and was causing irreparable harm to California hospitals. 

5 Accordingly, Plaintiff, on behalf of its members, seeks declaratory and injunctive 

6 reliefto prevent the rate limitation from taking effect and, to the extent the 

7 limitation already is in operation, to stop it from being applied any further to 

8 ICF/MR facilities and FPS facilities. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

FEDERAL MEDICAID LAW 

8. Title XIX of the Social Security Act, 42 U.S.C. §§ 1396 et seq., the 

Medicaid Act, authorizes federal financial support to states for medical assistance to 

low-income persons who are aged, blind, disabled, or members of families with 

dependent children. The program is jointly financed by the federal and state 

governments and administered by the states. The states, in accordance with federal 

law, decide eligible beneficiary groups, types and ranges of services, payment level 

for services, and administrative and operative procedures. Payment for services is 

made directly by states to the individuals or entities that furnish the services. 

42 Code of Federal Regulations ("C.F.R.") § 430.0. 

9. In order to receive matching federal financial participation, states must 

agree to comply with the applicable federal Medicaid law and regulations, 42 U.S.C. 

§§ 1396 et seq. Once a state has decided to participate in the Medicaid program, 

compliance with the federal Medicaid law and regulations is mandatory. 

10. At the state level, the Medicaid program is administered by a single 

state agency, which is charged with the responsibility of establishing and complying 

with a state Medicaid plan (the "State Plan") that, in tum, must comply with the 

provisions of applicable federal Medicaid law. 42 U.S.C. § 1396a(a)(5) and 

42 C.F.R. §§ 430.10 and 431.10. The State Plan must be submitted to the Secretary 

of the United States Department of Health and Human Services (the "Secretary") for 

3 
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1 approval and must describe the policies and methods to be used to set payment rates 

2 for each type of service included in the state Medicaid plan. 42 C.F.R. §§ 430.10 

3 and 447.201 (b). Changes to the State Plan may not be implemented by the state 

4 prior to being approved by the Secretary. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

11. For ICFiMR facilities, FPS facilities, and certain other institutional 

providers, states must establish rates through a public process that includes: 

(a) publication of proposed rates, the methodologies underlying the establishment of 

such rates, and justifications for the rates; (b) a reasonable opportunity for comment 

on the proposed rates, methodologies and justifications by providers, beneficiaries 

and their representatives, and other concerned State residents; and (c) publication of 

the tlnal rates, the methodologies underlying the establishment of such rates, and 

justifications for such final rates. See 42 U.S.C. § 1396a(a)(13)(A) (hereinafter 

"Section 13(A)"); 42 C.F.R. § 447.205. 

12. Each state's Medicaid plan must "provide such methods and 

procedures ... relating to the utilization of, and the payment for, care and services 

available under the plan which may be necessary ... to assure that payments are 

consistent with efficiency, economy, and quality of care and are sufficient to enlist 

enough providers so that care and services are available under the plan at least to 

the extent that such care and services are available to the general public in the 

geographic area . ... " 42 U.S.C. § 1396a(a)(30)(A) (hereinafter "Section 30(A)") 

(emphasis added); 42 C.F.R. § 447.204. Section 30(A) has been interpreted by the 

Ninth Circuit Court of Appeals to require state Medicaid agencies to consider 

provider costs, based on "reasonable cost" studies, when setting Medi-Cal payment 

rates and to preclude states from basing Medicaid rate setting decisions solely on 

25 budgetary factors. 

26 CALIFORNIA'S MEDI-CAL PROGRAM 

27 13. The State of California has elected to participate in the Medicaid 

28 program. California has named its program "Medi-Cal." See Cal. Welf. & Inst. 

4 
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1 Code §§ 14000 et seq.; 22 Cal. Code of Regs. §§ 50000 et seq. 

2 14. The Medi-Cal program covers services provided to persons with 

3 developmental disabilities whose health and well-being are compromised to the 

4 point that they need to reside in ICFIMR facilities. The term ICFIMR facilities is 

5 used to refer to intermediate care facilities for the mentally retarded as defined in 

6 42 U.S.C. § 1396d(c), including those facilities known in the State of California 

7 (and defined in Title 22, Cal. Code Regs. §§ 51164-51165.2 and 51243-51243.2) as 

8 Intermediate Care Facilities/Developmentally Disabled ("ICFIDD"), Intermediate 

9 Care FacilitieslDevelopmentally Disabled-Habilitative ("ICFIDD-H), and 

10 Intermediate Care FacilitieslDevelopmentally Disabled-Nursing ("ICFIDD-N") that 

11 serve this dependent population. 

12 15. The Medi-Cal program also covers pediatric subacute services for 

13 children who need highly intensive specialized services in order to rehabilitate 

14 and/or survive. Subacute services are more intensive than skilled nursing care, but 

15 slightly less intensive than care provided in an acute, inpatient setting. Medi-Cal 

16 coverage extends to subacute services provided by both hospital-based and 

17 freestanding providers. The term FPS facilities is used to refer to freestanding 

18 subacute facilities licensed as skilled nursing facilities or congregate living facilities 

19 that provide services to this dependent population, as defined in Title 22, Cal. Code 

20 Regs. §§ 51124.6, 51215.6, 51215.8-51215.11 and 51335.6. 

21 16. The vast majority of funding provided to ICF/MR facilities and FPS 

22 facilities comes from the Medi-Cal program. As a result, these facilities are 

23 completely dependent on the Medi-Cal program for their funding and financial 

24 survival. 

25 MEDI-CAL PAYMENTS TO ICFIMRAND FPS FACILITIES 

26 17. Payments from the Medi-Cal fee for service program for various 

27 categories of services are governed by various statutes, regulations, the State Plan, 

28 and in some instances, informal handbooks, manuals or bulletins. 

5 
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18. Payments for services provided by ICFIMR facilities are governed by 

Title 22, Cal Code Regs. §§ 51510.l-51510.3 and Attachment 4.19-D to the State 

Plan. Reimbursement is established at a per diem rate calculated at the 65 th 

percentile of audited costs incurred by each ofthe categories ofICF IMR facilities 

referred to in paragraph 14, separated by bed size. Payments for services provided 

by FPS facilities are governed by Title 22, Cal. Code Regs. § 51511.6 and 

Attachment 4.19-D to the State Plan. FPS facilities are reimbursed pursuant to 

either of two predetermined flat rates, one for patients who are ventilator dependent 

and one for patients who are not. The rates that FPS facilities are paid are based on 

a model that projects the costs FPS facilities will incur in treating Medi-Cal patients. 

Under the State Plan, the Department is required to re-evaluate Medi-Cal payment 

rates for ICFIMR facility and FPS facility services on a yearly basis. The 

Department generally is required to make updates to payment rates each year to 

account for certain economic conditions in the industry, which reflect an assumption 

that provider costs will generally increase every year due to, at minimum, inflation. 

19. F or the 2009-2010 rate year (beginning on August 1, 2009 and ending 

on July 31, 2010), the average Medi-Cal rates determined by the Department to be 

paid under the State Plan would have increased by 1.1 % for ICFIDD facilities, 

6.03% for ICFIDD-H facilities, 8.87% for ICFIDD-N facilities and at least 6% for 

FPS facilities, but for the applicability ofthe rate limitation being challenged here. 

THE INDEPENDENT LIVING CENTER DECISION 

20. On February 16,2008, the California Legislature enacted Assembly 

Bill X3 5 ("2008 AB 5") in special session. Section 14 of said bill added Section 

14105.l9 to the Welfare and Institutions Code. Pursuant to paragraph (b)(1) of 

Welfare and Institutions Code § 14105.19, payments under the Medi-Cal fee for 

service program for various classes services were reduced by ten percent beginning 

with services provided on or after July 1,2008. The Legislature also enacted 

Welfare and Institutions Code § 14166.245, which reduced by ten percent payments 

6 
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1 to hospitals that do not have a contract with the Department for inpatient services 

2 furnished on or after July 1. The rate and payment reductions set forth in Welfare 

3 and Institutions Code §§ 14105.l9(b)(l) and 14166.245, as enacted by 2008 AB 5, 

4 are referred to herein as "the 2008 AB 5 Rate Reductions." The rates paid by the 

5 Medi-Cal program for ICF/MR facility and FPS facility services were not directly 

6 impacted by the 2008 AB 5 Rate Reductions. 

7 21. On April 22, 2008, Independent Living Center of Southern California 

8 ("ILCSC") and other plaintiffs filed a lawsuit in Los Angeles Superior Court against 

9 the Director to challenge the 2008 AB 5 Rate Reductions. The essence of the 

10 complaint was that the 2008 AB 5 Rate Reductions violated Section 30(A). The 

11 State removed the action to federal court. 

12 22. On August 18, 2008, the United States District Court for the Central 

13 District of California issued a preliminary injunction ordering the State to refrain . 

14 from implementing the 2008 AB 5 Rate Reductions for certain services. Indep. 

15 Living Ctr. alS. Cal. v. Shewry, 2008 WL 3891211 (C.D.Cal. 2008). The district 

16 court found that ILCSC established a likelihood of success on the merits because the 

17 Department did not offer sufficient evidence that it "made the [inquiries required by 

18 Section 30(A)] in deciding to enact the ten percent reduction." The district court 

19 further determined that the 2008 AB 5 Rate Reductions as applied to pharmacies, 

20 physicians, dentists and adult day health care centers ("ADRCs") had a likelihood of 

21 causing irreparable harm. Both ILCSC and the Director appealed aspects of the 

22 district court's preliminary injunction order to the Ninth Circuit. 

23 23. On July 9,2009, the Ninth Circuit issued a published decision 

24 regarding the appeals ofthe district court's injunction of the 2008 AB 5 Rate 

25 Reductions. See Indep. Living Ctr. DIS. Cal., Inc. v. Maxwell-Jolly, 572 F.3d 644 

26 (9th Cir. 2009) [hereinafter "ILC Ir]. The Ninth Circuit affirmed the district court's 

27 determination that ILCSC was likely to prevail on its claim that 2008 AB 5 was not 

28 enacted in accordance with, and therefore is preempted by, Section 30(A). The 

7 
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Ninth Circuit also concluded that the district court did not abuse its discretion in 

determining that ILCSC adequately demonstrated the likelihood that irreparable 

harm would result ifthe 2008 AB 5 Rate Reductions were not enjoined. 

THE CALIFORNIA PHARMACIST ASS'NDECISIONS 

24. On September 18, 2008, after a protracted budget stalemate, Governor 

Schwarzenegger signed Assembly Bill 1183 ("AB 1183 "), the budget trailer bill for 

fiscal year 2008-09. AB 1183 amended Welfare and Institutions Code § 14105.19, 

making most aspects of the 2008 AB 5 Rate Reductions effective only through 

February 28,2009. 

25. AB 1183 also enacted modified rate reductions for several classes of 

providers, subject to certain exemptions, effective March 1, 2009, by implementing 

Welfare and Institutions Code § 14105.l91. AB 1183 also imposed additional 

reductions on reimbursement from the Medi-Cal program to hospitals for inpatient 

services by amending Welfare and Institutions Code § 14166.245. The reductions 

set forth in Welfare and Institutions Code §§ 14105.191 and 14166.245, as enacted 

or amended by AB 1183, are hereinafter referred to as the "AB 1183 Rate 

Reductions." The rates paid under the Medi-Cal program for ICFIMR facility and 

FPS facility services were not directly impacted by the AB 1183 Rate Reductions. 

26. On January 29,2009, a coalition of Medi-Cal providers and provider 

organizations filed a complaint in district court against the Director challenging the 

AB 1183 Rate Reductions as to pharmacy, ADHC and hospital services on the 

grounds that AB 1183 was not enacted in accordance with the requirements of the 

Medicaid Act, including those set forth in Section 30(A). On February 11,2009, 

several hospital plaintiffs filed a motion in the district court seeking preliminary 

injunction of the AB 1183 rate cuts for hospital services. The other, non-hospital 

plaintiffs filed a separate motion to enjoin the rate reductions as to pharmacy and 

27 ADHC services. 

28 27. On March 9, 2009 the district court issued orders on both preliminary 

8 
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1 injunction motions concerning the AB 1183 Rate Reductions. The district court 

2 concluded, with respect to both motions, that the plaintiffs demonstrated a 

3 substantiallike1ihood of prevailing on their claims that the AB 1183 Rate 

4 Reductions conflicted with, and therefore are preempted by, Section 30(A). 

5 Notwithstanding this finding, the district court declined to enjoin the AB 1183 Rate 

6 Reductions for hospital services on the grounds that the hospital plaintiffs had not 

7 demonstrated that they would be irreparably harmed by the reduced payment rates 

8 because they did not show that beneficiary access to hospital services would be 

9 reduced as a result of the rate reductions. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

28. The hospital plaintiffs appealed the district court's order on March 11, 

2009. The next day, they filed an emergency motion with the Ninth Circuit seeking 

a temporary stay of the AB 1183 Rate Reductions for hospitals on the grounds that 

the district court committed legal error by not finding that hospitals were faced with 

irreparable harm by virtue of reduced Medi-Cal payment rates. 

29. The emergency motion was granted in a published decision from the 

Ninth Circuit. See California Pharmacists Ass'n v. Maxwell-Jolly, 563 F.3d 847 

(9th Cir. 2009) ("Cal. Pharm. f'). In Cal. Pharm 1., the Ninth Circuit concluded 

that the plaintiffs showed that AB 1183 likely was preempted by Section 30(A) 

because the statute, and the Medi-Cal rate cuts called for thereby, were enacted 

without consideration of efficiency, economy, quality of care and impact on 

beneficiary access to services. fd. at 851. Cal. Pharm. f also establishes that, for 

preliminary injunction purposes, unlawfully reduced Medi-Cal reimbursement 

constitutes an injury to the providers subject to the decreased rates and that such an 

injury is irreparable when, due to sovereign immunity, the reimbursement 

differential cannot be recovered in federal court through a suit for money damages. 

fd. at 851 - 853. Based on the aforementioned findings, the Cal. Pharm. f court 

stayed the AB 1183 Rate Reductions impacting hospitals. 

30. In March 2010, the Ninth Circuit issued its decision on the State's 

9 
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appeal of the district court's preliminary injunction ofthe AB 1183 Rate Reductions 

as applied to ADHCs. In California Pharmacists Ass 'n v. Maxwell-Jolly, 596 F.3d 

1098 (9th Cir. 2010) ("Cal. Pharm. If'), the court affirmed the injunction order, 

finding that the district court correctly concluded that AB 1183 was likely 

preempted because it was not enacted in accordance with Section 30(A). In this 

decision, the Ninth Circuit made clear that when it is the Legislature that sets Medi­

Cal payment rates, the Legislature is responsible for considering the factors 

enumerated in Section 30(A) prior to making any rate changes. Id. at 1107. The 

court also found that the plaintiffs in the case had adequately demonstrated 

irreparable harm resulting from the rate reductions. Id. at 1115 - 1114. 

THE AB 5 RATE REDUCTIONS OF 2009 

31. On July 28,2009, after four extra legislative sessions, Governor 

Schwarzenegger signed into law Assembly Bill X4 5 ("2009 AB 5"), the budget 

trailer bill for California fiscal year 2009 - 2010. Although, unlike the last two 

California budget trailer bills, 2009 AB 5 did not make any flat percentage 

reductions to Medi-Cal payment rates, the bill enacted or amended multiple statutes 

in order to limit Medi-Cal reimbursement for several classes of health care services. 

32. Among other things, 2009 AB 5 amended Welfare and Institutions 

Code § 14105.191, which originally was enacted by AB 1183, to effectively 

"freeze" the Medi-Cal payment rates for, among other things, ICF/MR and FPS 

facility services at 2008 - 2009 levels. Specifically, the statute now provides that, 

for the designated services, "reimbursement rates ... for services rendered during 

the 2009 - 10 rate year and each rate year thereafter, shall not exceed the 

reimbursement rates that were applicable to those classes of providers in the 2008-

09 rate year." In effect, the amended version of the statute indefinitely suspends the 

annual payment updates for these classes of services that are otherwise required by 

27 the State Plan. 

28 33. The reimbursement limitation described in paragraphs 32 above and 

10 
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1 established by the amendment to Welfare and Institutions Code § 14105.191, as 

2 enacted by 2009 AB 5, is hereinafter referred to as the "2009 AB 5 Reimbursement 

3 Freeze." 

4 34. Plaintiff is informed and believes and thereon alleges that 2009 AB 5, 

5 which included the 2009 AB 5 Reimbursement Freeze, did not go through the public 

6 process that is normally characteristic of legislation and was instead the product of 

7 mostly behind-closed-doors budget negotiations. 2009 AB 5 was first introduced as 

8 a spot budget trailer bill on July 2, 2009, had no substantive content at the time, and 

9 was intended to provide a vehicle to enact budget related items that were under 

10 negotiation. The substantive provisions ofthe bill, including the 2009 AB 5 

11 Reimbursement Freeze, were added to the bill on July 23,2009. It was passed by 

12 both the Senate and Assembly that same day and then forwarded on to the Governor 

13 for signature the next day, July 24, 2009. The bill was signed into law by the 

14 Governor on July 28,2009. The bill was enacted as urgency legislation to become 

15 effective immediately. In enacting 2009 AB 5, both the Senate and Assembly 

16 suspended rules that otherwise limit how quickly a bill can be passed after 

17 amendment. 

18 35. Plaintiff is informed and believes and thereon alleges that, prior to 

19 enacting 2009 AB 5, neither the Legislature nor the Director engaged in any type of 

20 public notice and comment process related to the payment rates that would result 

21 from the 2009 AB 5 Reimbursement Freeze. 

22 36. Plaintiff is further informed and believes and thereon alleges that, like 

23 the State's failures that prompted the injunctions at issue inILC II, Cal. Pharm. I, 

24 and Cal. Pharm. II, prior to enacting or implementing 2009 AB 5, no studies or 

25 other analyses were conducted by the Legislature or by the Director to determine 

26 whether the Medi-Cal payment rates resulting from the 2009 AB 5 Reimbursement 

27 Freeze would be consistent with efficiency, economy and quality of care or 

28 reasonably related to the costs of providing the services affected by the rate 

1 1 
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1 reduction. 

2 37. Plaintiff is informed and believes and thereon alleges that prior to 

3 enacting or implementing 2009 AB 5, no studies or other analyses were conducted 

4 by the Legislature or by the Director to determine the impact the 2009 AB 5 

5 Reimbursement Freeze would have on the ability ofMedi-Cal beneficiaries to have 

6 access to the impacted ICFIMR facility and FPS facility services to the same extent 

7 as the general public. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

38. As mentioned above, a federal district court already has preliminarily 

enjoined the 2009 AB 5 Reimbursement Freeze as it applied to certain categories of 

hospital services. In California Hospital Association v. Maxwell-Jolly, Case No. 09-

08642, by order dated February 24,2010, the United States District Court for the 

Central District of Cali fomi a preliminarily enjoined the Director from applying or 

otherwise enforcing the 2009 AB 5 Reimbursement Freeze with respect to hospital 

based skilled nursing and subacute services (including pediatric subacute services) 

based on findings that 2009 AB 5 was enacted by the Legislature without adherence 

to the requirements of Section 30(A) and that hospitals were being irreparably 

harmed by the decreased Medi-Cal reimbursement resulting from the limitation, 

which could not be recovered in an action for damages due to the State's Eleventh 

19 Amendment immunity. 

20 THE ILLEGALITY OF 2009 AB 5 

21 

22 

23 

24 

25 

26 

27 

28 

39. The State has violated, and continues to violate federal Medicaid 

statutes, federal Medicaid regulations and the State Plan by failing to analyze 

Medi-Cal reimbursement rates for the services affected by the 2009 AB 5 

Reimbursement Freeze in order to ensure that those rates are consistent with 

efficiency, economy and quality of care, reasonably related to provider costs, and 

sufficient to ensure that beneficiaries of the Medi-Cal program have access to 

services to the same extent as the general public. 

40. Violation of Federal Statute: The 2009 AB 5 Reimbursement Freeze is 

12 
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1 invalid and may not lawfully be implemented because it violates federal Medicaid 

2 law, and is therefore preempted by the Supremacy Clause, because: 

3 (a) The 2009 AB 5 Reimbursement Freeze violates Section 30(A) in 

4 the following ways: 

5 (i) Neither the Director nor the Legislature considered the 

6 factors of efficiency, economy, quality of care, and access to services prior to 

7 enacting the 2009 AB 5 Reimbursement Freeze; 

8 (ii) Neither the Director nor the Legislature demonstrated a 

9 reasonable connection between rates resulting from the 2009 AB 5 Reimbursement 

10 Freeze and the efficient and economical provision of quality care,.or ensuring access 

11 to services, prior to enacting the 2009 AB 5 Reimbursement Freeze; 

12 (iii) Neither the Legislature nor the Director considered the 

13 costs of providing quality care or demonstrated a reasonable connection between 

14 Medi-Cal rates resulting from the 2009 AB 5 Reimbursement Freeze and provider 

15 costs; 

16 (iv) Plaintiff is informed and believes and thereon alleges that 

17 the rates resulting from the 2009 AB 5 Reimbursement Freeze are not consistent 

18 with efficiency, economy, and quality of care, reasonably related to provider costs, 

19 or sufficient to ensure that Medi-Cal beneficiaries have access to the impacted 

20 ICFIMR facility and FPS facility services to the same extent as the general 

21 population. 

22 

23 

24 

25 

26 

27 

28 

(b) The 2009 AB 5 Reimbursement Freeze violates Section 13(A) as 

to the impacted ICFIMR facility and FPS facility services because it was not 

adopted through the public process required by this provision. In addition to a claim 

of preemption under the Supremacy Clause, the State's failure to comply with 

Section 13(A) gives rise to a private right of action under 42 U.S.C. § 1983, as 

violation of the civil rights ofCAHF's members. 

4l. Violation of Federal Regulations: The 2009 AB 5 Reimbursement 

13 
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1 Freeze is invalid and may not lawfully be implemented because it violates federal 

2 Medicaid regulations, and is therefore preempted by the Supremacy Clause, in that 

3 public notice ofthe reimbursement limitation as to the impacted ICF/MR facility 

4 and FPS facility services was not given in accordance with the terms of 42 C.F.R. 

5 § 447.205. 

6 42. Violation of the State Plan: As mentioned above, the Director must 

7 follow the State Plan as a Federal requirement for participation in the Medicaid 

8 program. The 2009 AB 5 Reimbursement Freeze is invalid and may not lawfully be 

9 implemented as it violates the State Plan, and accordingly, Federal law, and is 

10 therefore preempted by the Supremacy Clause, because it indefinitely suspends the 

11 annual payment update for ICF/MR facility and FPS facility services otherwise 

12 required by the State Plan. 

13 43. No State Plan Amendment: The 2009 AB 5 Reimbursement Freeze is 

14 invalid and may not lawfully be implemented because it is inconsistent with and 

15 violates the State Plan, including, but not limited to, Attachment 4.19-D as to 

16 ICFiMR facility and FPS facility services. The 2009 AB 5 Reimbursement Freeze 

17 therefore is preempted by the Supremacy Clause. The Director may not lawfully 

18 implement the 2009 AB 5 Reimbursement Freeze unless and until he obtains federal 

19 approval of the necessary amendments to the State Plan from the federal 

20 government. Plaintiff is informed and believes, and thereon alleges, that the 

21 Director has not obtained federal approval for the 2009 AB 5 Reimbursement 

22 Freeze. 

23 

24 

25 

26 

27 

28 

THE PARTIES 

44. Defendant DAVID MAXWELL-JOLLY is the Director of the 

Department of Health Care Services and, as such, has the responsibility to 

administer the Medi-Cal program consistent with the Medicaid Act. The Director is 

sued in his official capacity. The Department is the single state agency charged with 

the administration of California's Medicaid program, known as Medi-Cal. See 
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1 California Welf. & Inst. Code §§ 14000 et seq. The Director has an office in the 

2 County of Los Angeles. 

3 45. Plaintiff CALIFORNIA ASSOCIATION OF HEALTH FACILITIES 

4 is, and at all times mentioned herein was, a non-profit association representing, 

5 among other long-term care providers, 519 licensed ICFIMR facilities and FPS 

6 facilities in the State of California, a number of which are located within the Central 

7 District of California, Western Division. These members are affected by the State's 

8 failure to pay for services provided to Medi-Cal beneficiaries at the rates required by 

9 federal law and the State Plan. The protection of these interests are germane to 

10 CAHF's purpose. CAHF is bringing this action on its own behalf and as the 

11 "representative" of its member ICFIMR facilities and FPS facilities. The individual 

12 participation of CAHF' s members is not required for the claims asserted or the relief 

13 requested. 

14 CAHF'S STANDING AS AN ASSOCIATION 

15 46. All ofCAHF's ICFIMR facility and FPS facility members are 

16 Medi-Cal providers. These Medi-Cal providers will suffer (and have suffered) a 

17 concrete economic injury in the form of reduced payments for services by the 

18 unlawful implementation of the 2009 AB 5 Reimbursement Freeze. 

19 47. CAHF, as an association representing the interests of California 

20 ICFIMR facilities and FPS facilities that participate in the Medi-Cal program and as 

21 a party seeking to compel the Director to comply with his public duties as defined 

22 by federal law, has a right and an enforceable interest to maintain this action to: (1) 

23 enjoin Defendant's continuing violation of federal Medicaid law; and (2) compel 

24 Defendant to comply with the provisions ofthe applicable federal laws. 

25 48. Moreover, CAHF has a right and an enforceable interest to maintain 

26 this action against the Director under the Supremacy Clause of the United States 

27 Constitution and under the Civil Rights Act, 42 U.S.C. § 1983, to enjoin the 

28 Director's continuing violation of the federal Medicaid law and to compel the 
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1 Director to comply with the provisions of the applicable federal Medicaid law. 

2 49. Under 28 U.S.C. § 2201, CAHF is entitled to a declaration of its rights, 

3 its members' rights, and/or its members' patients' rights under federal Medicaid 

4 law. 

5 FIRST CAUSE OF ACTION 

6 (VIOLATION OF 42 U.S.C. § 1396a(a)(30)(A)/SUPREMACY CLAUSE) 

7 50. Plaintiff hereby incorporates by reference paragraphs 1 through 49, 

8 inclusive, as though fully set forth herein. 

9 51. The 2009 AB5 Reimbursement Freeze violates Section 30(A) of the 

10 Medicaid Act because: 

11 (a) Neither the Director nor the Legislature considered the factors of 

12 efficiency, economy, quality of care, and access to services prior to enacting the 

13 2009 AB 5 Reimbursement Freeze; 

14 (b) Neither the Director nor the Legislature demonstrated a 

15 reasonable connection between the payment rates resulting from 2009 AB 5 

16 Reimbursement Freeze and the provision of quality care in an efficient and 

17 economic manner, or ensuring access to services, prior to enacting the 2009 AB 5 

18 Reimbursement Freeze; 

19 (c) Neither the Legislature nor the Director considered the costs of 

20 providing quality care or demonstrated that the Medi-Cal payment rates resulting 

21 from the 2009 AB 5 Reimbursement Freeze are reasonably related to provider costs; 

22 and 

23 

24 

25 

26 

27 

28 

(d) Plaintiff is informed and believes and thereon alleges that the 

rates resulting from the 2009 AB 5 Reimbursement Freeze are not consistent with 

efficiency, economy, and quality of care, nor are they reasonably related to provider 

costs, and also are not sufficient to enlist enough providers so that Medi-Cal 

beneficiaries have access to the impacted ICF/MR facility and FPS facility services 

at least to the extent that such services are available to the general population. 
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1 

2 

3 

4 

SECOND CAUSE OF ACTION 

(VIOLATION OF 42 U.S.C. 9 1396a(a)(13)(A)/SUPREMACY 
CLAUSE/42 U.S.C. § 1983) 

52. Plaintiff hereby incorporates by reference paragraphs 1 through 49, 

inclusive, as though fully set forth herein. 
5 

6 
53. The 2009 AB 5 Reimbursement Freeze violates Section 13(A) as to the 

impacted ICF/MR facility and FPS facility services because it was not adopted 
7 

through a public process as required by this provision. 
8 

9 
54. The 2009 AB 5 Reimbursement Freeze is thus preempted by the 

Supremacy Clause of the United States Constitution, art. IV. and violates the civil 
10 

11 

12 

13 

14 

rights ofCAHF's members, which are enforceable through 42 U.S.C. § 1983. 

THIRD CAUSE OF ACTION 

(VIOLATION OF 42 C.F.R. § 447.205/SUPREMACY CLAUSE) 

55. Plaintiff hereby incorporates by reference paragraphs 1 through 49, 

inclusive, as though fully set forth herein. 
15 

56. The 2009 AB 5 Reimbursement Freeze is invalid and may not lawfully 
16 

be implemented because it violates 42 C.F.R. § 447.205 as to the impacted ICF/MR 
17 

facility and FPS facility services, and is therefore preempted by the Supremacy 
18 

Clause, in that public notice ofthe reimbursement limitation was not given in 
19 

20 

21 

accordance with the terms of 42 C.F.R. § 447.205. 

FOURTH CAUSE OF ACTION 

(VIOLATION OF STATE PLANIFAILURE TO AMEND STATE 
22 PLAN/SUPREMACY CLAUSE) 

23 57. Plaintiff hereby incorporates by reference paragraphs 1 through 49 

24 inclusive, as though fully set forth herein. 

25 58. The 2009 AB 5 Reimbursement Freeze is invalid and may not lawfully 

26 be implemented as it violates the State Plan, including but not limited to, 

27 Attachment 4.l9-D as to ICFIMR facility and FPS facility services, and accordingly, 

28 federal law, and is therefore preempted by the Supremacy Clause, because it 
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1 indefinitely suspends the annual updates to Medi-Cal payment rates for ICFIMR 

2 facility and FPS facility services otherwise required by the State Plan. 

3 59. The Director may not lawfully implement the 2009 AB 5 

4 Reimbursement Freeze unless and until it obtains federal approval ofthe necessary 

5 amendments to the State Plan from the federal government. 

6 

7 

FIFTH CAUSE OF ACTION 

(DECLARATORY RELIEF) 

8 60. Plaintiff hereby incorporates by reference paragraphs 1 through 49 

9 inclusive, as though fully set forth herein. 

10 61. An actual and justiciable controversy exists between Plaintiff and 

11 Director regarding the vaiidity ofthe 2009 AB 5 Reimbursement Freeze. Plaintiff, 

12 on behalf of its members, contends that the reimbursement limitation is invalid and 

13 unlawful in violation of federal statute, federal regulations, and the State Plan, while 

14 the Director contends that the reimbursement limitation is valid in all respects. 

15 62. Accordingly, pursuant to 28 U.S.C. § 2201, Plaintiff requests this Court 

16 to declare that the 2009 AB 5 Reimbursement Freeze is invalid, unlawful and 

17 preempted by federal Medicaid law. 

18 63. No administrative appeal process or other administrative remedy is 

19 available to Plaintiff or its members to challenge the 2009 AB 5 Reimbursement 

20 Freeze. 

21 

22 

23 

24 

25 

26 

27 

28 

64. All ofthe said injuries are great, immediate, and irreparable, for which 

damages at law are inadequate, and for which Plaintiff, or its members, have no 

plain, adequate or speedy relief at law or otherwise. 

WHEREFORE, Plaintiff prays for judgment as follows: 

1. For an Order declaring that the 2009 AB 5 Reimbursement Freeze 

violates 42 U.S.C. §§ 1396a(a)(30)(A) and 1396a(a)(13), 42 C.F.R. § 447.205, and 

the California State Plan and is thus invalid and preempted by the Supremacy 

Clause of the United States Constitution, art. IV; 
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1 2. For an Order declaring that the 2009 AB 5 Reimbursement Freeze 

2 represents a de facto amendment to the State Plan and therefore said rate reduction 

3 cannot be imposed without federal approval; 

4 3. For an Order preliminarily and permanently enjoining the Director 

5 from effectuating or otherwise applying the 2009 AB 5 Reimbursement Freeze or 

6 reducing to any degree the Medi-Cal rates for services rendered by ICFIMR 

7 facilities and FPS facilities that are affected by Welfare and Institutions Code 

8 §§ 14105.191, as amended by 2009 AB 5; and 

9 4. F or the costs of suit, including reasonable attorneys' fees incurred by 

10 Plaintiffs, as permitted under 42 U.S.C. § 1988 or otherwise, and 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5. Such other and further relief as may be just and proper. 

DATED: April 30, 2010 HOOPER, LUNDY & B 

By::~~~~~~~~~ ____ __ 
JORDAN KEVILLE 

eys for Plaintiff CALIFORNIA 
ClATION OF HEALTH FACILITIES 
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA 

CIVIL COVER SHEET 

VIH(Il). IDENTICAL CASES: Has this action been previously filed in this court and dismissed, remanded or closed? I8l No 0 Yo. 
[fyes,list case number(s): -1 

VIIl(b), RELATED CASES: Have /lily cases been previollsly filed in this court thflt arc related to Ihe present case? o No I8l Yo. 
[fyes, lis' case ",unb,,(s): /2:08-cv-03315; 2:09-cv-03 82; 2:09-cy-0722; 2:09-cy-08642 

Civil cas~s are deemed I'elated Ifn prevlollsly filed case llllU the present CRse: 

Cbeck nil boxes that apply) I8J A. Arise from the same or closely related trans-fictions, happenings, or events; or 
[8J B. Call for determination offlle same or substnntilllly related or similar qllcstions oflaw and fnct; or 
[gJ C. For other reasons would entail subsUUltinl duplication of labor (fheard by differelltjudges; or 
D D. Involve the same patent,.trademllrk or copyright,.!!ill! Olle of the factors identified above in f1, b or c also is present. 

IX. VENUE: (When completing the following information, nse an additiollal sheet ifllecessllry.) 

a) List the COImty in Ihis Dis{ricl; California County outside of this District; State ifolher than C<llifornin; or Poreign Country, in ",Ihich EACH named plainliffresides. 
0 Cheek here if the I!overnment, its agencies or employees is.a named plaintiff. Jfthis box is checked. g9 to item (b). 

COllnty in this Dislricl:* Cnlirornill County olltside ofthis Districl; Stllte, ifother limn California; or Foreign COUlltry 

CALIFORNIA ASSOCIATION OF HEALTH FACILITIES -
Sacramento County 

(1)) List the County in (his District; Cldifornia County outside of this District; State if other than Californill; or Foreign COLllltry, in which EACH nnmcd defendant resides. 
0 Check here if the government, its ag~eneies or employees is a tlamed defendant. If this box is checked, go to item (c); 

County in this District" Cuiifornia Couuty outside of this District; State, if olherthflll California; or Foreign Country 

DAVID MAXWELL-JOLLY, DIRECTOR OF THE 
CALIFORNIA DEPARTMENT OF HEALTH CARE SERVICES-
located in Sacramento County but has offices in Los Angeles 
County 

~e) List Ihe County in Ihis Dis(ricl~ Culifornia Connty Olltside Oft11is District; State if other than Cfllifornia; or Foreign Country. in which EACH cillim arose. 
Nllk~ In lam) COlulernnntinn ~nscs. usc the illclllinn of the h-ad of land involved. 

~-~-

Counly in this District* CulifOlnia CounLY outside oflhi5 Distri!.;!; Stale, irolher tllan California; or Foreign Country 

I 

* Los A.ngeles. Orange. San Uernardino. Riverside! V~~\~~rll' Saota Dfll'bfll'a. 01' Sail L1AS it.spo jOlllltles 
Note.: In land condemnation cases, use the location of the t ct of !jlnd [tlvolve.rl) . . 

X. SIGNATURE OF ATTORNEY (OR PRO PER): I )A1f1JVJ.AA !~ / ILW ~ntc !April ,2010 

J ofd:a~ B. Keville' 

V . 
Notice to CllunseIIPR1'!iCS: TIm CV-71 (J8-44) Civil Coyer Sheet nnd the il~fonnation coot!lined hcreillllcilher replace nor supplement Ihe filinE lind service of pic ad lUgs 
or other papers as required by law. Thisfonn, approved by tlltJ·Judicial COllference oftlle United Sti\tes in September 1974, is required purswlllt to Loc"1 Rule 3 -I is not filed 
but is usl;d by the Clerk of the Court for the Jllupose ofsla(i.sties, venue and initiating the civil dockct sheet. (For more detailed instructions. see scpm:ute instructions shee!.) 
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