IN THE
SUPREME COURT OF THE UNITED STATES
August Special Term, 1958

¢ L. No. 1

WILLIAM C. GOOPER, et al., - = = = = = = = = = = = - - - PETITIONERS,
JOHN AARON, €t alu, = = = = = = = = = = = = = o = & - - RESPONDENTS,

PETITION FOR A WRIT OF CERTIORARI TO THE UNiTED STATES COURT OF

APPEALS FCR THE EIGHTH CIRCUIT,

Petitioners pray that a writ of certiorari issue to review the
judgmént of the United States Court of Appeals for the Eighth Circuit,

entered in the above-entitled case on August 18, 1958.

Opinions Bélow

The opinion of the Court of Appeals is as yet unreported.
It and the District Court opinion are #bstracted in the appendix to
Respondents' brief filed prior to the August éB hearing.

H
Jurisdiction

The judgment of the Court of Appeals was ﬁntered August 18,
1558, On August 28, 1958, by order of this‘Cour;, the Petitionefs
were given 1eav§ to file petition for a Writ of Certiorari not
later than September 8, 1958. The jurisdiction of this Court rests

on 28 U.S.C. §1254(1). T
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guestions Presented

The District Court found that the schcol board's plan of
desegregation nas resulted in severe impairment of the educational
program and an over-all intolerable situation because of overt
resistance and opposition by the state government, students, parents,
organized groups, and segments of the community.. The questions
presented are:

(1) VWhether a court of equity may postpone the enforcement
of the respondents' constitutional rights if the‘continued enforce-
ment thereof will result ?nién intolerable situation and great

disruption of the educational process tq the detriment of the public

.
~
N

interest, the schools, and the students includiﬂg the respondents.
(2) Whether a school district: has a duty and obligation, by
invoking extraordinary lagal processes and otherwise, to quell

violence, disorder and organized resistance to’ desegregation.

Constitutional Amendment Involved

w

Amendment 14 to the Constitution of the United States,
Section 1, provides:

A1l persons bora or naturalized in the
United States, ‘and subject to the jurisdiction
thereof, are citizens of the United States and
of the state wheredn they reside.  No state
shall make or enforce ‘any law which shall abridge
the privileges or immunities of citizens of the
United States; nor shall any state deprive any
person of life, liberty, or property, without
due process of law; nor deny to amny person within. "
its jurisdiction the equal protection of the laws."
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Statement

Little Rock School District, hereinafter referred to 4s » , ?
“"the District", after the first Brown decisionvand before the | §
second Brown decision, evolved a Plan of Intagragion. The good
faith of the District has never been chaile;ged. The'Plan con-
templated integration in the senior high schools of the District
during the 1957-1958 term, later in the junior high schools, and

still later in the grade schools. It was assumed that within a

period of seven years integration would be complete. @

The NAACP was not satisfied with the Plan or the time.
schedule a;d caused a suit to be filed contending cﬁat complete
integration should be required overnmight. The District Court
and the Circuit Court of Appeals approved the seven year plan.

See Aaron v. Cooper, 143 F. Supp. 855 (E.D. Ark.); 243 F. 2d 361 -

(C.C.A.8th),

The Dist¥1ct comnenced functioning uhde£ the Plan in
September, 1957, and it operated during the 1957-1958 term with
disastrous results. With an experience which taught the futility
of compliance without sacrificing those values uppermost in the
miqu of educator;; the District filed a Petition asking that the
Dibtrict Court, in the exercise of its discretion, postpone
operations under the Plan for a period of two and one-half years.
On undisputed ieg;imony as to what had happened, the District
Court concluded that the education of all pupils was being harwed
and in the public interest an ihceréhﬁtion in the desegregation

plan should be permitted.
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The Distriet Court expressly found, among other things, that
ﬁhere were act§ of destruction and threats of destruction; that
ténsiSn and violenc; occurred among stud;nis.ieaging to more than

' 200 suspensions and expulsions; that the State has actad iﬁ opposition
to' the process of integration; that the cqm@uniﬁy and thé press have
condemned thce principle of ihcegration,,ébused the scgool officials
and federal authority, and angounced that integration could be
avoided; that teachers and schogl.officials were exhausted, tense,
frustrated, and apprehensive in the face of :hreaté; that normal
enforcement processes were inadequate to:cope Qith the situation
and\ttoops or the eqﬁiYalent'would be necessary again; that education
has sﬁffered and will continue to suffer; that thers was chavs, bedlan
and turmoil from the begimning; that the situation is intolerable.

In addition to these findings, other factors are revealed im A
the record. Many of the mob p#t:igipants were 'identifiable but none
weve charged by federal law enforcement agencies. The puplls who
beca involved in-discipiin&ry inves:igétions were being guided by

‘adultﬁ The F.B.I. made a full report of the situation; the Départ-
ment of Justiceé has not seen fit to make this report available to
the school board.. Nor was the report utilized by the Department of
Justice since it'publicly dropped plans to prosecute agitators.

The législative. executive, and judicial departments of the state
gdveénment opposed the desegregaﬁien of Little Rock schools by

»enaciing laws, calling oyt troops, making stateméhta villifying
federal law and'federal courts, and failing to utilize state;law
enforcement agencies and judicial processes to maintaln public peace.

On ‘the basis of its'findingg, tﬁi District Court held that
the request for a postponement was made in good faith and was manifestly
justifiable; ghat severe impairment of the educational program and

of the welfare of the students and the community would result were

the postponement not granted; that the inherent powers of equity
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and the spirit of the second Browm decision dictated that the
school district be allowed to operate its school on a segregated
basis for a time without being considered in contemp: of court.
The Circuit Court of Appeals for the Eighth Circuit agreed
with the findings of the Districr Court that the evidence
is appalling but that great additional expense disruption of
normal educational procedures, tension and nesvous eofhpu of
the school personmnel, turmoil, bedlam, and chaos, are not a legal ——

basis for suspension of the plan since this would be an accegsion

to the demands of 1nsuttectionis:s.\

. + Reasons for Granting the Writ

. : The tremendous importance o‘f the questions presentgd by this
cage is manifest. To this point lictle can be stated that would

’ not be merely cumulative “to the arguments expressed in the pe:it:i.on .
for writ of eﬁttto:;ﬂ. pﬁtéualy made, the application to vaute~ '
r.hc stay gunted by the Circuit Coure of Appclls, the response to _
tlut appucaetoa, the onl. n:g\-ent directed to the appucat.ton to
vaeau. thc bthf; Etl.cd by amicd eu:iu, and the ectttﬂcd uebrd
hnuto;o:n lodgnd wi.:h thaCourt. '

‘This case un.t for a dectuton wore far rm@tm. studied

and eqtchluﬁ"c r.hnn thq mpctfteul trutnnt ncozdod ‘the matter

ta the Cireuit cow:t of Apgulc. lhuxo children claim thn: :hu:

guh: to nqnd mtcd ochooh is- v}ohtaﬂ by thc D:I.a:rtcl: Court i
jme. “nin o ;mmir that the Little mﬂ\semz M.uttet BN
Jnas dented Go eie. ¢hilren thetr éonstititioeal rights under the .
Jxowm’ decistons. um. the action: gﬂcmvo to ;ho Fourteenth -

mm: to M‘cmnm:gou of tho me«l sueu is mass oppo-tuon

to tuuaxg:hn by ;hg mh of eh- nuu M cbauuccm by the -
ltlt. iteelf. \ '
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Whatever the answer may be, it certaimly is not to simply
return the school district to the bedlam, turmoil, and chaos which
has been destroying the school district and has emasculated the edu-
‘catianai progras.

Tme ergument of petitioners is reflected by the qpestioné
presented. First, where & school board has made a prompt start
toward desegrezation and has conéinued throughout to exercise good

faith, severe impairment of the educational system both present and

- ““prospective becqpse of desegregation entitles the school district

-

A:hc mph af & stage u comomd.

to a postponement regardless of the source and motivaefon of the

.

destructive forces. The second Brown decision was so cdhiiued'by,

the District Cdurt. - B . }_

If the Brown rule is not suffiéiently‘f}extble to aliégﬁjiﬁ;
for the suﬁstdence of forces sucg as aré arrayed here agaiunst 1&.‘ ‘
. then it may be seriously doubted wbethe: com:t& are able -to cffaeeivaly
cope with “state action" such as l:hn. and perhaps :hi\u Gourr. should
so hold, Certainly the 1egialqt:£ve and pon.:iccl deparmnu of the
United States goveriment tuve dupuyed little wtutngn.u to assist
1n the 1mplewentation of the Bzown decigions, Qlthoush -ghe n;cter
would mn to rest: ‘more approp:huly tn those dcpa:muu 'where

oblf.tuc;ton by the govem: and leguhtm and wass nppo:i.ti.on by
— ‘. W

I
Al

. Bven :hough this u an erea uhtch courts have o!tan shunned

‘for lack of praeci.en pover t(@ct. the ci.reuu jouu of Appuh
has wg.sgcted that the duty of :«:.n:tng chc concerted oppocition

‘cf m state and its papuuec lies with the :ehoerl. district. Cn'uinly

:he :émnsibntttu of defendant tchool «d:l.uﬂ.ctc should be cl.c:t.ﬂ.cd
and delineated by thu Court.. . : . ’
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And o-naxlv -denial of relief to the school disttict will
4

a proisund effect over the nation. There are thousands of school

. <
3

distrizts that heve not made a step’ toward desegregation. In their S
rep:se tiase districts are conducting educational programs without
harrassment os an sort albeit constitutional vight< decldred by the - .

sz Jecisions are peimy wiolated. "Thus it would be the \hei'.ght of

irony if the Eitcla ::ack'”s::hooi Distric:, havins made the start in v
sasd faity, were denied‘thi- pastponement at the expense of che T L Sl
:entxre educerional progtam at ghe high school 1eve.1. 'Ihe attorneys ‘
for the respaadents have, a: every staze, :acitly concedcd the ‘ . ) >
exiotenc N .£ the sttuatton as found by t e Discdct Court, but have | L ;-‘;,; ;v
igncred aad,skirted t:he eq.xi:"ie., of'th !xoo]. dist x:;.ct and of the _ k. - R iy
cho.zsands of studcncs, patents and teachens. " Affirmance of the : . o i
Citcuit Court of App*;a 18, ogh Niodiel of this petitial Eot writ of. IY

cer: orari, uould disc »-r:ac,e any further voluntaty compliance by - ', P ‘ i : (T E

school dtstticts with the Brown dacision,

® . . LN A : \s > “ -
. ~ Comelusion .
. . R —— N .
For the fore;.;oin; {i';e"usans , tlis i:eti‘cion for a writ of ‘
. 3 b S .' '. ] ‘. .. M .
' certiorari should be ran :ed. . ’ C
e . V  , _ ' ‘ii;espectful!.y submicted, . N e ' : !
® ,;' T ‘ . R;chatd C. Buchr i ] ., . '
. R Boyle Building - ) S
. - LT «Litcu\koek, Arkansas R ‘
, 3 .EA, F. Ho\uc and John il. Hahy e A A ;
) \ . -, 314 West Markham Street = » L S R
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