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Opinion and Order dated June 20, 1969

Pursuant to notice dated June 4, 1969, a hearing was
held in Charlotte on June 16, 17 and 18, 1969, on various
matters including (1) the motion of the individual defend-
ants for dismissal; (2) the motion of the plaintiffs for
contempt citations against the individual defendants; (3)
the proposals offered by the defendants pursuant to the
Apnrl 23, 1969 order as a plan for desegregating the Char-
lotte-Mecklenburg schools; and {4) the motion of the plain-
tiffs for an order restraiming further school construction
until the segregation is3ue has becn satisfactorily resolved.

L.

TreE MoTioN oF THE ScHooL Boarp MEMBERs To DISMISS.

The motion of the individual defendants, members of the
school board, to dismiss was and 18 denied. This 1s a suit
under the Civil Rights Aet involving questions of equal
protection of laws and racial diserimination and segre-
gation in the pubhc schools. The individual defendants are
proper parties and their presence i1s appropriate and
desirable.

11.

THe MoTion For A CoNTEMPT CITATION.

The motion of the plaintiffs that the individual defend-
ants be found in contempt of the court is on this record
denied. The board i1s badly divided and many of its recent
decisions appear to be made by a five to four vote. Supreme
Court judges now and then make five to four decisions.
(Fortunately their votes in all major school segregation
cases appear to have been unanimous.) The members of
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the hoard have had uncomplimentary things to say about
cach other and about the court, and many of them obviously
disagree with the legality and propriety of the order of
the court; but these latter sentuments may be regarvded by
the court as evidence of disagreement with rather than
contempt for the court who 1s himself not far removed from
active participation in the time-honorecd custom of criticiz-
ing a judge who has ruled against him. Moreover, on an
1ssue of such significance, the amount of foot-dragging
which has taken place, up to now at least, should not he
considered as contempt of court,

I11.

Trae Prax or THE DEFENDANTS.

1. The hastory of the plan.—The order of this court di-
recting a further plan for desegregation was entered April
23, 1969. Within hours, various of the defendants ex-
pressed sharp views pro and con. The board met on April
28, 1969, and for the first time brieflv diseussed the order.
By a five to four margin, appareutly, they decided in-
formally not to tryv to appcal immeciately, upon the basis
that the right of appeal from the order to prepare a plan
was doubtful. The school superintendent was instructed to
preparc a desegregation plan. No express guidelines were
given the supcrintendent. However, the views of many
members expressed at the meeting were so opposed to seri-
ous and suhstantial desegregation that everyone including
the superintendent could reasonably have concluded, as the
court does, that a “minimal” plan was what was called for,
and that the “plan” was essentially a prelude to antici-
pated disapproval and appeal. In a county and city eriss-
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crossed by school bus routes for 23,000 pupils, more than
twenty thousand cifizens, mostly from affluent suburbia,
many of whose children undoubtedly go to school on school
busses, signed petitions against “involuntary” bussing of
students. The frenzy of parcnis rcecived a ready forum
in televised meetings of the board. The staff were never
directed to do any serious work on re-drawing of school
zone limcs, pairing of schools, combining zones, grouping
of schools, conferences with the Department of Health,
Ecducation and Welfare, nor any of the other possible
mcthods of making real progress towards desegregation.

The superintendent revealed the general terms of his
plan within a few days and later presented 1t formally on
May 8, 1969. It provided for full faculty desegregation 1n
1969, which the supermtendent said he considered feasible.
It provnided moderate changes in the pupil assignment
plans; and it contemplated future study of the other
methods of desegregation suggested in the April 23, 1969
order.

The board then met, struck out virtnally all the effective
provisions of the superintendent’s plan, and asked for more
tine from the court, which had previously been promised.

The board’s committee on buildings and sites, newly re-
constitnted, met and voted to cancel the long standing plans
for Metropolhitan High School, and voted to build it as only
a specialty and voeational school wathout including the com-
prchensive high school which consultants and experts, 1in-
cluding the school board’s staff and superintendent, had
recommended and still recommend. No new facts except the
order of court had developed to account for the sudden
change of plan. The stated reason for the change was that a
general high school in Second Ward (though not a voca-
tional or technical school) would nccessarily be black and
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therefore should not be bhwilt. [The Second Ward school
site, where Metropolitan 1s scheduled to be built, is squarely
in the center of the city’s population; is a scant four blocks
from Lhe south boundary of its zone; and is apparently the
casiest high school in town to desegregate; its boundaries
could casily be re-drawn by extending its southern boundary
(Morehead Street) and its eastern boundary (Queens
Road) a few blocks.]

Thereafter, on May 28, 1969, the plan was filed. Volun-
teers were requested among the teachers; pupil transfer
requests were set out; and data on the workings of the
plan began to accumulate.

During the early debate over the court order, events
transpired between the chairman and the superintendent
which were thonght by an assistant superintendent and
others to threaten the superintendent’s job if he pushed
for compliance with the court’s order. A few days before

this hearing, the board commnuftee on personnel declined
to accept the superinfendent’s recommmendation that Robert

Davis, a Negro, be appointed principal of one of the schools.
This was the first time such a recommendation had not
heen accepted. After some debate, the decision was post-
poned, with the superimtendent requested to bhring in al-
ternate names. The publiely stated reasons for not approv-
ing the appointment wcre that Davis, whose training, ex-
perience and qualifications were unquestioned, is a plamftiff
in this case and a member of the Negro Classroom Teachers
Assoctafion and has spoken out publicly in favor of compli-
ance wth this court’s order—including one television ap-
pearance before the board ifself to which the board had
invited interested citizens., Davis, according to the press,
was eventually confirmed for the jobh on June 19, 1969,
but only after a “loyvalty oath” had been exacted. The
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effect of the so-called “job threat” and the Davis incident,
following the public statements of board members, is a clear
message: School employees voice opinion contrary to the
board majority on desegregation at personal risk.

2. The June 16, 1969 heurmg.—The defendants, under
the law, had the burden of showing that their plan would
desegregate the schools. To carry that burden they intro-
duced a short writfen brief and some statistical data and
rested their case without live testimony. The plaintiffs
called all members of the school board and the Rhode
Island expert, Dr. Finger, who testified at the March hear-
ing, and a few other witnesses. There was some rebuttal
from the board.

3. Findmgs as to General Board Policy.—

a) The board does not admit nor claim that it has
any positive duty to promote desegregation.

b) School sites and school improvements have not
been selected nor planned to promote desegregation
and the bhoard admits no such duty.

¢} Board policy is that the Constitution is satisfied
when they locate schools where children are and pro-
vide “freedom of transfer” for those who want to
change schools.

d) Despite 1ts inclusion in the “Plan,” the decision
of the board about Metropolitan High School is not
really a final one; several members consider the issue
in doubt, and the full board has not formally con-
sidered 1t.
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4. The Pupl Assignment Plan.—The plan now proposed
1s the plan previously found racially discriminatory, with
the addition of one element—the provision of transporta-
tion for children electing to transfer out of schools where
thelr races arc i a majority to schools where they wiil be
m a minortty. Such provision of transportation 1s approved.

Another provision of the plan makes high school athletes
who transfer from one school to another imeligible for
varsity or junior varsity athletics until fhey have been a
year In the new school. For the current year, with the re-
turns almost complete, only two white students out of
some 59,000 have elected to transfer from white schools
to black schools. Some 330 black students out of some
24,000 have clected to transfer to white schools. Only
the tiniest handtul of white students have ever in any year
asked to transfer to black schools. The effect of the athletic
penalty is obvious—it diseriminates against black students
who may want to transfer and take part in sports, and 1s no
penalty on white students who show no desire for such
transfers. The defendants’ superintendent considers ath-
letics an 1mportant feature of education. This penalty
provision 1s racially diseriminatory. The board is directed
not to enforce 1t any more and to give adequate mdividual
notice to all rising 10th, 11th and 12th grade students that
they may rcconsider their previous choice of schools in
light of the removal of the penalty.

Freedom of transter imercases rather than decreases
segregation. The school superintendent testified that
there would be, net, more than 1,200 additional white stu-
dents going to predominantly black schools if freedom of
transfer were abolished. The use of a free transfer provi-
sion 15 a decision for the hoard; 1t may make desegregation
more palatable to the community at large: it 1s not, per se,
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if the schools are desegregated, unconstitutional. Never-
theless, desegregation of schools s somethuig that has to
be accomplished independent of freedom of transfer. This
is a fact which because of the complexity of the statislics
has only become clear to the court since the previous ordev
was 1ssued.

-

D, The Facullty Assignment Plan.—The plan originally
proposed by the superintendent would have desegregated
the facnlty as a routine matter in 1969, The plan proposed
by the board however i1s not materially different from the
already existing plan. It continues to rely upon voluntary
transfers and it contemplates affirmative assignment of
teachers to black schools only late in the day after a hope-
ful routine of filling vacancies (some of which do not exist)
has been followed. The board has not taken a postfion of

leadership with the teachers and the results are apparent.
Only 28 out of 2,700 white teachers, and only 38 out of 900

black teachers, had on June 18, 1969 indicated a willingness
to transfer to schools of the opposite race. Testimony of
the board members who comprise the majority of the board
suggests that they do not really contemplate substantial
faculty desegregation and that they may consider figures
of “10%?7”: or one black teacher to each white school and
one white teacher to each black school; or filling vacancies
from the opposite race as they arise, to be compliance with
the needs of the situation. None of these ideas, of course,
amounts to desegregation of the faculty. The evidence sub-
mifted by the board does not demonstrate that the faculty
plan wili work. Several board members said that the plan
to assign teachers i1s not an “idle promise.”

All that 1t takes to make the faculty plan work is timely
decision by the board te implement the assignment ot teach-
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ers. Board members are requested in this connection to
consider the latest unanimous Supreme Court decision,
United States v. Montgomery County Board of Educution
(October Term 1968), Case No. 798, decided June 2, 1969,
reversing the Fifth Circuit Court of Appeals and upholding
a district court order for faculty desegregation nnder a
mathematical formula. Ruling on the factulty plan will there-
fore be deferred until after August 4, 1969, by which time
the hoard is directed to file a report stating in detail what
the plan has done and what the status of faculty assign-
ments then 18. The court considers the faculty assignment
plan to be important and agrees with the superintendent of
schools that 1mmnediate descgregation of the faculty 1s
feasible. This iy a substantial improvement which 1s avail-
able without arousing ghosts of “bussing,” “ncighborhood
schools,” or additional expense.

1V.

(FERRYMANDELRING

This issue was passed over in the previous opinion upon
the belief which the court still entertains that the defend-
ants, as a part of an overall desegregation plan, will elim-
immate or correct all school zones which were created or
exist to enclose black or white groups of pupils or whose
population 15 controlled for purposes of segregation. IHow-
ever, it may be timely to observe and the court finds as a
fact that no zones have apparently been created or main-
tained for the purpose of promoting descgregation; that
the whole plan of “building schools where the pupils are”
without further control promotes segregation; and that
certamm schools, for example Biulingsville, Second Ward,
Bruns Avenue and Amay James, obviously serve school
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zones which were either created or which have been con-
trolled so as to surround pockets of hlack students and that
the result of these actions is diseriminatory. These arc
not named as an execlusive list of such situations, hut as
1llustrations of a long standing policy of control over the
makeup of school population which secarcely fits any true
“neighborheood school” philosophy.

Ly | = e r X

The findings of faet in the April 23, 1969 order and
all statements in this opinion are treated as findings of
fact in support of the order. All of the evidence in the case
1s constdered 1in support of the order.

ORDER

Based upon the evidence and upon the foregomg findings
of fact the orders of the court are as follows:

1. The motion of the individual defendants to dismiss
1s denied.

2. No citations for contempt are made,

3. Decision on the faculty assignment plan is deferred
pending reccipt of a progress report from the board on or
before August 4, 1969.

4, The one year penalty on transferring high school
athletes 1s disapproved with direction as above for appro-
priate personal communication to rising high school
students.

5. The provision of transportation for students trans-
ferring from a majority to a minority situation 1s approved.
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6. The board is directed to proceed no further with
action on Metropolitan High School pending a showing by
the board that the school 1f constructed will be adequately
desegregated and a finding by the court to that effect.
This 1s based upon the previous findings that the board’s
decision on Metropolitan was unduly affected by racial
considerations and that the board has not accepted its
affirmative legal duty fo build school facilities so as to
promote desegregation.

7. As to the other building projects referrcd to in the
moticn for restraint on construction, the burden remains
upon the defendants to show that these programs will
produce descgregation. The wriften material tendered by
the defendants on this subject is lengthy, and does not
appear fo sustain that burden. However, decision on the
request for imjunction against projects other than Metro-

politan will be delayed pending further study of the evi-
dence.

8. It 1s further ordered that the defendants proceed to
prepare and submit by August 4, 1969, a positive plan for
desegregation of the pupils of the Charlotte-Mecklenburg
school system, as originally directed on April 23, 1969.
A witness, Dr. Finger, described in detail a plan for de-
segregation by changing ceertain school zone lhmes and
merging certain schools into districts and using certain
schools as feeders for others. This plan shows a high
degreec of realism 1n that it minimmzes the necessity for
long-range transportation and takes substantial advantage
of location and makeup of populations. Loecal school ad-
mimstration consider such a plan feasible. The local school
administrative staff are also better equipped than Dr.
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Finger, a “wvisiting fireman,” to work out and put into
effect a plan of this sort. It 1s believed that if the resources
of the hoard can be dirccted as originally ordered toward
preparing a Charlotte-Mecklenhurg plan for the Char-
lotte-Mecklenburg schools, desegregation of both faculties
and students immay be accomplished in an orderly fashion.
Counsel are requested to notify the court promptly 1f more
time beyond August 4, 1969 1s needed.

This 1s the 20tbh day of June, 1969.

JaMEs B, McMmLLaw
James B. MeMillan
United States District Judge
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Supplemental Findings of Fact in Connection With the

Order of June 20, 1969 (Dated June 24, 1969)

The relatively complete extent of the segregation of the
schools In this system is demonstrated by study of the de-
fendants’ statisties whieh were attached to and included
in the original opmion of this court of April 23, 1969,
There are about 24,000 black students in the county. As
near us can he estimated, approximately Bl,ObO of these
attend schoeols within the City of Charlotte. When Brown
v. Board of FEducation was decicded in 1954, the City of
Charlotte had less than 7,500 black students. Today within
the City of Charlotte 14,086 black students attend 21 schools
whieh arve totally black or more than 99% black. An addi-
tional 2,895 black students attend six schools whose black
population 1s between D% and 86% black. These schools
are all rapidly moving to a totally or near-totally black
condition under present poheies. When all this is put to-
gether and understood, 1t becomes celear that of the City's
21,000 or so hlack students, nearly 17,000 ot them according
to the figures, and certainly more than 17,000 when the
population trends are considered, are attending racially
identifiable black schools.

Thiys the 24th day of June, 1969,

Javes B, McMiLLaxn
James B. MeMillan
United States District Judge



