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INTRODUCTION

The Defendants collectively seek to force citizens to violate their sincerely held
religious beliefs merely because those citizens own and operate a business in the United
States of America. Defendants’ national mandate of birth control and abortifacient
coverage in health insurance (hereinafter “Mandate”)’ disregards religious conscience
rights that are enshrined in federal statutory and constitutional law. Those rights squarely
prétect the Plaintiffs in this case, the Hahn family and Conestoga Wood Specialties
Corporation, collectively, (hereinafter “Conestoga”). The Mandate’s burdens on
Conestoga’s beliefs cannot be reconciled with the Religious Freedom Restoration Act, 42
U.S.C. § 2000bb ef seq. (RFRA), because (among many other reasons) there are obvious
less religiously restrictive means for the government to pursue free contraception (which,
of concern to the Hahns and Conestoga includes abortifacients), such as for the
government itself to subsidize such services.

Four courts so far have protected corporations like Conestoga and their owners
from the Mandate. O Brien v. United States Dep’t of Health and Human Servs., No: 12-
3357 (8th Cir. Nov. 28, 2012) (granting a motion providing for injunctive relief against
the Mandate pending appeal); Newland v. Sebilius, __ F.Supp.2d  , 2012 WL
3069154 (D. Colo. July 27, 2012) (granting a preliminary injunction against the

Mandate); Legatus v. Sebelius, __ F.Supp.2d __ , 2012 WL 5359630 (E.D. Mich. Oct.

1. 1 b 1 31 1 n .\ ~ S~
" As described below, the Mandate consists of a cong
statutory authority and penalties.
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31, 2012) (same); Tyndale House Publishers, Inc. v. Sebelius, __ F.Supp.2d __ , 2012
WL 5817323 (D.D.C. Nov. 16, 2012) (same).

Defendants’ own behavior shows that their Mandate is not in furtherance of a
compelling interest “of the highest order” as required by Gonzales v. O Centro Espirita
Beneficente Uniao do Vegetal, 546 U.S. 418, 433 (2006) (quoting Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 546 (1993)). They offer a multitude of
secular and even religious exemptions to the Mandate, but refuse to respect the beliefs of
Conestoga. The Mandate does not apply to approximately 191 million Americans
covered by “grandfathered” plans, the Amish, small employers, churches, religious
organizations that primarily serve their members, and others.

This arbitrary regulation of exemptions further illustrates that the Mandate violates
the religion clause of the First Amendment. A law cannot burden religious exercise
while offering such a variety of other exemptions implicating the same interests. See,
e.g., Blackhawk v. Pennsylvania, 381 F.3d 202,209 (3d Cir. 2004); O Centro Espirita,
546 U.S. at 432-37 (2006). Such a scheme is not “neutral” or “generally applicable.”

The Mandate also engages in entanglement with and hostility to religious beliefs
in violation of the First Amendment’s Establishment Clause. Defendants have taken it
upon themselves to decide who is, and who is not, sufficiently “religious” to receive the
largesse of their accommodations. The Mandate attempts to marginalize certain

expressions of religious beliefs by declaring that entities do not qualify for an exemption
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unless they are churches or religious orders that primarily serve, hire, and inculcate
beliefs upon their own adherents. This establishes a caste system of religious believers,
favoring some while punishing others, such as Conestoga here. This is government
establishment of religion in one of the most basic senses of the phrase. Colo. Christian U.
v. Weaver, 534 F.3d 1245, 1257 (10th Cir. 2008). Defendants are, additionally, violating
Conestoga’s freedom not to speak through the “counseling” that the Mandate requires.

Defendants’ illegal Mandate poses an urgent threat to the Hahns and their family
business Conestoga. The Mandate will force them, starting in January 1, 2013, to add
objectionable items into their health plan. If this Court does not issue preliminary
injunctive relief against the applicability of the Mandate to Conestoga prior to December
31, 2012, Defendants will irreparably trample on Conestoga’s federal rights and injure
their ability to obtain final relief.

FACTUAL BACKGROUND

Conestoga’s Verified Complaint is incorporated herein by reference thereto and
fully set forth herein. Conestoga is a family owned and operated wood cabinet and wood
specialty products manufacturing business in East Earl, Pennsylvania with additional
facilities in other states. Verified Complaint (“VC) § 11-14 (5:12-cv-06744-MSG, Doc.
# 1). Norman Hahn, Norman Lemar Hahn and Anthony H. Hahn are owners and
members of the Board of Directors of Conestoga Wood Specialties Corporation. /d.

Anthony H. Hahn is also the President and Chief Executive Officer of Conestoga. Id.
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His father, Norman Hahn is the Vice Chairman of the Board of Directors. Id. Norman
Lemar Hahn is Chairman of the Board of Directors. Id Together the Hahns are
responsible for all of Conestoga’ss corporate operations, which includes approximately
950 employees. VC 99 15, 34.

The Hahns are of the Mennonite faith, and strive through their operation of
Conestoga (and in all the other aspects of their lives) to follow the teachings of the
Mennonite faith. VC 4 25 - 32. The Hahns’ commitment to Mennonite religious ethics
permeates their management of Conestoga. Id. They have established a vision and
mission statement for Conestoga that strives “ ... professional environment founded upon
the highest ethical, moral and Christian principles reflecting respect, support and trust for
our customers, our suppliers, our employees and their families.” VC § 31. Under the
Hahns’ management of Conestoga, they have donated substantial sums to a variety of
charitable and community organizations every year above and beyond their giving to
their respective churches. VC 9 33. For several years the Hahns have implemented a
program within Conestoga to more thoroughly conform its management and company
culture to religious ethical principles that derive from their religious beliefs about how
people flourish in the workplace and beyond. VC 9 29.

In exercise of their sincerely and deeply held Mennonite beliefs, Conestoga
opposes offering employee health insurance coverage of any form of contraception that

has an abortifacient effect. VC 99 30-32. Conestoga’s next plan-year begins January 1,
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2013. VC ¥ 35. To finalize the employees health insurance plan for next year, the
coverage to be provided by December 31, 2012.

Defendants have mandated that Conestoga violate their deeply held religious
beliefs by providing coverage for abortifacient contraception and education and
counseling in favor of the same in their employee health plan starting with the January 1,
2013 plan year. VC 9 4-5, 35-37, 67-68. The Patient Protection and Affordable Care
Act of 2010 (PPACA) did not require this Mandate. But it did require that health plans
include coverage of yet-to-be-specified preventive health services, including preventive
care items for women, at no cost-sharing to patients. 42 U.S.C. § 300gg-13(a)(4).
Defendants issued regulations ordering HHS’s Health Resources and Services
Administration (HRSA) to decide what would be mandated as women’s preventive care.
75 Fed. Reg. 4172660 (July 19, 2010). HRSA issued such guidelines in July 2011,
mandating that preventive care for women include “All Food and Drug Administration
approved contraceptive methods, sterilization procedures, and patient education and
counseling for all women with reproductive capacity.”
http://www.hrsa.gov/womensguidelines/. Very shortly thereafter Defendants issued an
“interim final rule” endorsing HRSA’s guidelines as applied to plan years beginning after
August 1, 2012, and granting “additional discretion” to HRSA to exempt some religious

objectors from the Mandate, according to a specific religious definition. 76 Fed. Reg.
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46621-26 (Aug. 3, 2011). At last, Defendants issued final regulations by adopting the
Aug. 3 regulations “without change.” 77 Fed. Reg. 8725-30 (Feb. 15, 2012).

If Conestoga adheres to their religious beliefs, the Mandate automatically triggers
a variety of penalties. VC 99 49-53. Section 1563 of PPACA incorporates the preventive
care requirement into the Internal Revenue Code as well as ERISA. See “Conforming
Amendments,” Pub. L. 111-148, §1563(e)-(f). This results in penalties through the
Treasury Department of approximately $100 per employee per day on Conestoga if they
continue providing their employees with generous health insurance coverage but omit the
mandated items to which they object. 26 U.S.C. § 4980D. Furthermore, the law
imposes a $2,000 per employee per year penalty on Conestoga if they omit health
insurance altogether. 26 U.S.C. § 4980H. Meanwhile, the Labor Department as well as
Conestoga’s plan participants are authorized to sue Conestoga for omitting the
objectionable mandated coverage, and those suits can specifically force the Conestoga to
violate their beliefs by providing the objectionable coverage. 29 U.S.C. § 1132.

This Court is Conestoga’s only recourse from the Mandate’s assault on their
religious freedom. VC 99 84-85. Conestoga’s health plan is not grandfathered from the
Mandate, nor does it meet the variety of other secular or religious exemptions Defendants
and federal law have chosen to provide. VC 9 55-57, 65-72. Conestoga has no adequate
remedy at law. VC 99 84-85. Unless this Court orders preliminary injunctive relief to

Conestoga before December 31, 2012, so as to prevent the Mandate’s applicability to




Case 5:12-cv-06744-MSG Document 15 Filed 12/08/12 Page 15 of 49

them, Conestoga will suffer irreparable harm by Defendants’ coercion, because it

blatantly violates long standing religious conscience protections found in federal statute

and the constitution. VC Y 96-140.

ARGUMENT

To be successful, a motion for a preliminary injunction must demonstrate: (1) a
likelihood of success on the merits; (2) that it will suffer irreparable harm if the
injunction is denied; (3) that granting preliminary relief will not result in even greater
harm to the nonmoving party; and (4) that the public interest favors such relief. Kos
Pharm., Inc. v. Andrx Corp., 369 F.3d 700 (3d Cir. 2004). Each of these four factors
favors injunctive relief in the instant case.

L Conestoga Is Likely to Succeed on the Merits.

A. The Mandate violates RFRA.

Defendants’ Mandate is a textbook violation of the Religious Freedom Restoration
Act (RFRA). That statute provides:

(a) In general

Gévernment shall not substantially burden a person’s exercise of
religion even if the burden results from a rule of general applicability,
except as provided in subsection (b) of this section.

(b) Exception

Government may substantially burden a person's exercise of religion
only if it demonstrates that application of the burden to the person—
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(1) is in furtherance of a compelling governmental interest; and

(2) 1is the least restrictive means of furthering that compelling
governmental interest.

42 U.S.C. 2000bb-1. RFRA applies against actions of the federal government. O Centro
Espirita, 546 U.S. at 424 n.1. RFRA adopts a strict scrutiny rule against federal burdens
of religious exercise, to curtail the perceived lower standard applied in Employment
Division v. Smith, 494 U.S. 872 (1990). See O Centro Espirita, 546 U.S. at 424.
1. The Mandate substantially burdens Conestoga’s exercise of religion.

Conestoga’s operation of their health insurance plan according to their religious
beliefs is the “exercise of religion” under RFRA. RFRA “includes any exercise of
religion, whether or not compelled by, or central to, a system of religious belief.” 42
U.S.C. § 2000cc-5(7)(A). This includes not merely worship but actions in accordance
with one’s religious beliefs. In Sherbert v. Verner, 374 U.S. 398, 399 (1963), an
employee’s religious beliefs forbade her from working on Saturdays. In Wisconsin v.
Yoder, 406 U.S. 205, 208 (1972), parents had religious beliefs that prohibited them from
sending their children to high school. In Thomas v. Review Board, 450 U.S. 707, 709
(1981), a worker objected to participating in the production of war materials.” See also
Fraternal Order of Police v. City of Newark, 170 F.3d 359, 360 (3d Cir. 1999)

(concerning a police officer’s belief that wearing a beard was religiously required).

2 Smith reaffirmed that “the ‘exercise of religion’ often involves not only belief and profession
ol cdmaatl i gmalacrolanl anda P £ae oo hatninming

but the performance of (or abstention from) physical acts,” for example, “abstaining from certain
foods or certain modes of transportation.” 494 U.S. at 877.

8
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Therefore Conestoga’s operation of their business in compliance with their religious
beliefs against providing coverage for contraception with an abortifacient effect and
education thereof is part of their “exercise of religion” under RFRA.

The Mandate imposes far more than a substantial burden on Conestoga’s religious
beliefs, because it directly mandates that they violate those beliefs. Following Congress’
intent “to create a broad definition of substantial burden,” a “substantial burden” is
imposed “where: (1) a follower is forced to choose between following the precepts of his
religion and forfeiting benefits otherwise generally available to other inmates versus
abandoning one of the precepts of his religion in order to receive a benefit; OR (2) the
government puts substantial pressure on an adherent to substantially modify his behavior
and to violate his beliefs.” Washington v. Klem, 497 F¥.3d 272, 280 (3d Cir.2007) (finding
a substantial burden on a prisoner’s belief to read four religious books a day by a prison
guideline allowing him to keep ten books and also access a library). Such a burden
happens, even in indirect instances, such as where a law forces a person or group “to
choose between following the precepts of [their] religion and forfeiting benefits, on the
one hand, and abandoning one of the precepts of [their] religion in order to accept
[government benefits], on the other hand.” Sherbert, 374 U.S. at 404. Sherbert held that
it was “clear” that denying unemployment benefits to an employee was a substantial
burden, even though the law did not directly command her to violate her beliefs against

working on Saturdays. Id. at 403-04; see also Klem, 497 F.3d at 280 n.7 (circuit
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definition “incorporates the holdings of both Sherbert and Thomas”). Here, the coercion
is even more direct in the cover of a mandate that forces Conestoga’s to violate their
beliefs against offering coverage for contraception with an abortifacient effect.

In Yoder, the Court treated it as a substantial burden when the parents who refused
to send their children to high school “were fined the sum of $5 each.” 406 U.S. at 208.
Here, Conestoga faces crippling fines and lawsuits unless they violate their religious
principles by providing coverage of abortifacient contraception to which they religiously
object. Defendants’ Mandate imposes penalties of $100 per employee per day if they
omit these items from their plan, and $2,000 per employee per year if they drop health
insurance (plus the inherent harm to their employees, and to their competitive provision
of benefits, that would come from dropping coverage). 26 U.S.C. §§ 4980D & 4980H.
The Mandate further authorizes lawsuits by plan participants and the Secretary of Labor
to force Conestoga to provide coverage in violation of their beliefs. 29 U.S.C. § 1132.
The mere fact that the Mandate imposes a federal law requirement on Conestoga puts
them at risk in innumerable situations, such as contracts, that may require them to comply
with “all federal laws.” The Supreme Court found that “a fine imposed against
appellant” to be a quintessential burden. Sherbert, 374 U.S. at 403-04. That is the
penalty present here.

In several lawsuits against this Mandate, the government has argued that a for-

profit entity is categorically incapable of exercising religion. However, four federal

10
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courts have granted injunctions against the Mandate for for-profit employers, including
the Eighth Circuit as well as three district courts, which explicitly relied on those
companies’ RFRA claims. O’Brien, No:12-3357 (8th Cir. Nov. 28, 2012) (granting a
motion for injunctive relief against the Mandate pending appeal); Newland, 2012 WL
3069154 at *17; Legatus, 2012 WL 5359630 at *9 (finding that a corporation may assert
the religious rights of its owners); Tyndale House Publishers, 2012 WL 5817323 at *14
(same). See also Stormans, Inc. v. Selecky, 586 F.3d 1109, 1120 (9th Cir. 2009) (finding
that a for-profit corporation may assert the religious rights of its owners, who are
burdened to the same extent the government coerces their businesses); EEOC v. Townley
Eng’g & Mfg. Co., 859 F.2d 610, 620 n.15 (9th Cir. 1988) (same). Moreover, there is no
doubt that corporations like Conestoga are covered by the protections of RFRA because
RFRA applies to “persons,” and the general definition included in 1 U.S.C. § 1 provides:
“In determining the meaning of any Act of Congress, unless the context indicates
otherwise . . . the words ‘person’ and ‘whoever’ includes corporations . . . as well as
individuals.” It “is well understood that corporations should be treated as natural persons
for virtually all purposes of constitutional and statutory analysis.” Monell v. Dept. of
Social Services, 436 U.S. 658, 687 (1978). See also Citizens United v. Federal Election
Comm’n, 130 S. Ct. 876, 899 (2010) (applying First Amendment protections to

corporations as persons).
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Contrary to Newland, Legatus, and Tyndale, the government has recently relied on
two district court decisions against RFRA challenges to the Mandate. O’Brien v. United
States Dep’t of Health and Human Servs., ___ F.Supp.2d __, 2012 WL 4481208, at
(E.D. Mo. 2012), appeal docketed, No. 12-3357 (8th Cir. Oct. 1, 2012); Hobby Lobby
Stores, Inc. v. Sebelius, _ F.Supp.2d __ , 2012 WL 5844972 (W.D. Okla. Nov. 19,
2012), appeal docketed, No. 12-6294 (10th Cir. Nov. 20, 2012).

But, as observed above, the Eight Circuit, on appeal of the O’Brien decision,
granted a motion for an injunction pending appeal (procedurally labeled a motion for
“stay”) blocking enforcement of the Mandate during the appeal. O’Brien, No: 12-3357
(8th Cir. Nov. 28, 2012). Because injunctive relief pending appeal requires the same
elements of injunctive relief in other contexts, including a likelihood of success on the
merits, this negates the precedential value of the erroneous O’Brien district court
decision. See Shrink Missouri Government PAC v. Adams, 151 F.3d 763, 764 (8th Cir.
1998) (injunction pending appeal requires showing of likelihood of success on merits).
Likewise, Hobby Lobby relied extensively on O’Brien, and is now an outlier on this
issue.

The government’s rationale says that payment into a health insurance plan that
covers objectionable practices is merely “indirect” support of a practice. O Brien, 2012
WL 4481208 at *6; Hobby Lobby, 2012 WL 5844972 at *23. However, these are

impermissible judicial decisions of moral theology. The Court may not judge for a
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religious practitioner that promotion of abortifacients is morally acceptable if it is not too
proximate. The Supreme Court rejected the same attempt in Thomas, where the
government deemed the armament manufacturing activity to which the plaintiff objected
“sufficiently insulated” from his objection to war. 450 U.S. at 715. “Thomas drew a
line, and it is not for us to say that the line he drew was an unreasonable one. Courts
should not undertake to dissect religious beliefs . . . .” Id. See also Newland, 2012 WL
3069154 at *6 n.9 (rejecting the government’s burden argument “out of hand”).
The government’s position likewise contradicts United States v. Lee, 455

U.S. 252 (1982), which explicitly held that the for-profit religious plaintiff had met its
showing to establish a sufficient burden for a free exercise of religion claim. 455 U.S. at
257. In doing so, the Court rejected the government’s attempt to insist that despite the
Conestoga’s sincerity of beliefs, there was no substantial burden on “the integrity of the
Amish religious belief or observance.” Id. Instead the Supreme Court found the burden
sufficiently “interferes with the free exercise rights of the Amish.” Id. Lee stated that
determining the burden did not sufficiently violate the faith to satisfy a free exercise
claim would be an interpretation of faith that is “not within ‘the judicial function and
judicial competence’” Id. (quoting Thomas, 450 U.S. at 716). The invitation by the
government to judge between different levels of moral culpability is incompatible with
the Supreme Court definition of substantial burden, by which it is not a measure of

religious beliefs, but is a measure of the “pressure” the government applies against
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beliefs. Thomas, 450 U.S. at 718. As explained above, the Mandate here explicitly
orders a violation of beliefs and imposes intense penalties as pressure to do so. The
government also incorrectly argues that a burden on a company is somehow remote from
the close family owners and operators of that company who must violate their religious
beliefs and use their property to execute the order. The Court in Tyndale House
Publishers rightly observed that this view is contrary to precedent such as Stormans and
Townley. Tyndale House Publishers, 2012 WL 5817323 at *814 (identity of burden on
owners and company “is precisely what those cases held”).

The Mandate here is even more proximate than the substantial burden found in
Lee, because Conestoga here must provide objectionable coverage directly to other
private citizens, whereas in Lee they sent the money to a multi-trillion dollar budget in
Washington. The government would constrain free exercise to personal matters, but
would allow the government to coerce believers to help other people engage in
objectionable activities. O’Brien, 2012 WL 4481208 at *6; Hobby Lobby, 2012 WL
5844972 at *18. This idea severely constricts the First Amendment and RFRA (which
protects “any” free exercise of religion, not merely freedom of worship). Instead, Lee
requires that the Court recognize a sufficient burden showing and apply the applicable
scrutiny level, which is strict scrutiny under RFRA and O Centro. Therefore, this court

should follow Newland, Legatus, Tyndale House and the Eight Circuit in O’Brien in
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granting injunctive relief since the Mandate substantially burdens both Conestoga’ss and
the Hahns exercise of religion.
2. Other means would be less restrictive of Conestoga’s religious exercise.

Before this memo addresses why Defendants cannot show a compelling interest, it
is worthwhile considering that even if such an interest existed, the government could not
possibly show that the Mandate is “the least restrictive means of furthering” it under 42
U.S.C. 2000bb-1. Defendants bear the burden to show both of these elements—
compelling interest and least restrictive means—including at the preliminary injunction
stage. O Centro Espirita, 546 U.S. at 428-30 (“[Tlhe burdens at the preliminary
injunction stage track the burdens at trial. . . . RFRA challenges should be adjudicated in
the same manner as constitutionally mandated applications of the [compelling interest]
test,” such as for speech claims under the First Amendment.”).

Defendants fail the least restrictive means test simply because the government
could, if the political will existed, ac