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1 PRELIMINARY STATEMENT

2 Defendants’ illegalracial profiling of Latinos in MaricopaCounty necessitated

3 thefiling of this action, which seeksto enjoin Defendants’unconstitutionalpoliciesand

4 practices.Having unsuccessfullyopposedPlaintiffs’ Motion for Leaveto File the First

5 Amended ComplaintFAC, Defendantsnow seek to dismiss the FAC for failure to

6 stateaclaimbasedon the same argumentsthey previouslyoffered. As shownbelow, the

7 Motion to Dismiss Motion fundamentally misconstruesthe law and deliberately

8 ignores severalkey allegationsin Plaintiffs’ detailed, well-pled FAC. Even a cursoiy

9 reviewof the FAC demonstratesthatDefendants’ Motion shouldbe denied.

10 First, the FAC clearly establishesthe standingof Plaintiff Somos America/We

11 Are America "Somos", an organization created to combat racial discrimination

12 directed at Latinos, and whose membershave been subjectedto racial profiling and

13 other mistreatmentby Maricopa County Sheriff’s Office "MCSO" officers. While

14 Defendantsspend severalpagesdescribingthe law of standing, they ignore specific

15 allegations showing that Somos has both standing to sue on its own behalf

16 organizational standingandonbehalfof its membersrepresentative standing.

17 Second,Defendants’assertionthat theFAC fails to stateclaimsunder the Fourth

18 and Fourteenth Amendmentsis meritless. Plaintiffs’ First Claim for Relief Equal

19 Protection- FourteenthAmendmentis amply supportedby theFAC, which far exceeds

20 the limitednotice requirementsof the FederalRules, andcontains detailedallegations

21 illustrating Defendants’comprehensiveand regularpracticeof racially-profiling Latino

22 motorists andpassengers.The allegationsdemonstratethat Defendantshave targeted,

23 stopped,interrogated,detainedand/orarrestedLatino personsbasedsolely on their race,

24 color or ethnicity,and notfor anylawful purpose.[See, e.g, FAC ¶ 11 Somosmembers

25 have been subjectedto Defendants’ "policy and practice of profiling and targeting

26 persons" believedto be of Latino descent;FAC ¶ 30 "Defendantshave adoptedan

27 unlawful, racially-biased policyof stopping, detaining,questioning and/or searching

28 personsin vehiclesin MaricopaCounty who are or appearto be Latino to interrogate
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1 them abouttheir perceivedimmigration statusbasedon nothing more than theirrace,

2 color and/orethnicity"; FAC ¶ 32 "Caucasiandrivers andpassengers involvedin the

3 same or similar acts or alleged violations are treated differently and theirvehicles

4 stoppedat much lowerrates than similarly situatedLatino drivers"; FAC ¶ 40 "for

5 racially motivated reasons"Latino personsare singled out for investigation "and

6 subjected[]to different treatment"]

7 Plaintiffs’ Second Claimfor ReliefUnreasonableSearchand Seizure- Fourth

8 andFourteenthAmendmentsis supportedby myriad allegationsthat Defendantshave

9 actedtoward the membersof thePlaintiff class,includingpersonsnamed andunnamed,

10 pursuant to a policy that targets Latino drivers and passengersfor traffic stops,

11 detentions, searches,questioning and/or arrests, without reasonable suspicionor

12 probablecause.[See, e.g., FAC ¶J 3, 11, 29, 30-32, 37-40,48, 51, 52, 122, 140-41] The

13 FAC allegesthat thesepersonshavebeenand/orwill be subjectto unlawful extensions

14 of traffic stopssolely for thepurposeof investigatingtheir immigration status.[See, e.g.,

15 Id. ¶J 30-32, 59-77, 85-97,110-119,140]

16 The experiencesof the individual namedPlaintiffs are the direct product andare

17 emblematicof these unconstitutionalpolicies and practices.For example, the FAC

18 alleges that MCSOofficers detainedPlaintiff Manuel de JesusOrtega Melendresfor

19 more thannine hours, without reasonable suspicionor probablecauseto believe thathe

20 had committedany crime. He was merely a passengerin a vehicle that was allegedly

21 stoppedfor speedingduring an MCSO immigration "sweep" in Cave Creek. Likewise,

22 MCSO officers unreasonablysearchedand seizedPlaintiffs Velia Meraz and Manuel

23 Nieto, Jr., leaving them alone onlyafter their father rushedout andtold the officers that

24 theywere all U.S. Citizens. The FAC clearly allegesthat Defendantswere conducting

25 an immigration "sweep"at that time in that area,and thatMs. Meraz and Mr. Nieto

26 were targetedsolely becauseof their Latino appearanceas part of that operation.

27 Similarly, theFAC allegesthatPlaintiffs Jessicaand DavidRodriguezwere targetedfor

28 differential treatment.As explainedbelow, theseallegations mustbe taken as true for
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1 purposesof the presentMotion, andthey supportclaims for relief under theFourth and

2 FourteenthAmendments.Indeed, theseallegationsmake out a classic case of racial

3 profiling - of "intrusive law enforcementstop[s] and seizure[s]of innocentpersonson

4 the basis of suspicionsrootedprincipally in the race of the ‘suspects."Washingtonv.

5 Lambert,98 F.3d 1181, 1192 9th Cir. 1996.

6 Defendants’other argumentsare equally without merit. First, Defendantsassert

7 that MaricopaCounty cannotbe sued,eventhough it is directly liable for, amongother

8 things, the official policies of Sheriff Joe Arpaio - the final decision maker for the

9 Countyin the areaof law enforcement.[FAC ¶ 13] Second,Defendantsinvoke qualified

10 immunity on behalf of Arpaio and theMCSO, forgetting that Plaintiffs do not seek

11 monetary damages,but rather seek only declaratoryand injunctive relief - to which

12 qualified immunity doesnot apply. Finally, Defendantsassertthat theMCSO is a "non-

13 jural" entity, despiteits repeatedparticipationas apartyin numerous lawsuits,evenasa

14 plaintiff The MCSO cannotbe a "jural entity" only when convenient. Defendants’

15 Motion shouldbe denied.

16 ARGUMENT

17 I. DEFENDANTS FAIL TO OVERCOME THE STRONG PRESUMPTION
AGAINST MOTIONS TO DISMISS.

18
Rule 8a establishesa "powerful presumptionagainstrejecting pleadingsfor

19
failure to statea claim." Gilligan v. Jamco Dcv. Corp., 108 F.3d 246, 249 9th Cir.

20
1997. Indeed,suchmotionsare "viewed with disfavor and [ ] rarely granted."Hall v.

21
Cily of Santa Barbara,833 F.2d 1270, 1274 9th Cir. 1986, abrogatedon other

22
groundsby Yee v. Cily of Escondido,503 U.S. 519, 525 1992; seegenerallyErickson

23
Pardus, 127 5. Ct. 2197, 22002007 reiteratingthat a complaint"needonly give the

24
defendantfair notice of what the claim is andthe groundsuponwhich it rests"internal

25
quotation omitted. This presumptionapplies with even greater force in civil rights

26
cases.Rodriguezv. Calif HighwayPatrol, 89 F. Supp.2d 1131, 1135 N.D. Cal. 2000

27
"[C]ivil rights complaints are to be liberally construed."internal quotationomitted.

28

-3-
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1 Taking all well-pleadedfactual allegationsas true anddrawingall reasonable inferences

2 in Plaintiffs’ favor, the FAC satisfiesRule 8a - and Defendantsshould be forced to

3 defendthis vitally importantcaseon the merits as promptly as possible.Gilligan, 108

4 F.3dat 248.

5 II. THE FAC ESTABLISHES SOMOS’ STANDING ON MULTIPLE BASES.

6 A. Defendants’ Conduct Injures Somos Directly and Gives Somos

7 Standin! to Sue on Its Own Behalf.

8 Somos hasstandingto sue in its own right "organizationalstanding"becauseit

9 hassufferedan injuiy-in-fact sufficient to give it "a personalstakein the outcomeof the

10 controversy."Smithv. Pac. Prop. & Dcv. Corp., 358 F.3d 1097, 1105 9th Cir. 2004;

11 seealso HavensReallyCorp. v. Coleman,455 U.S. 363, 3 78-79 1982 organizations

12 have standingif forced to devoteresourcesto addressdefendant’smisconduct.Somos

13 may establishinjury by showing "1 frustration of its organizationalmission; and2

14 diversionof its resourcesto combatthe particular. . . discriminationin question."Smith,

15 358 F.3d at 1105 non-profit disability rights advocacy group had organizational

16 standingto sue where defendants’conductfrustratedits mission andcausedit to divert

17 resourcesto monitor defendants’activities.

18 Somos’ injury consistsof the frustration of its missionand the diversion of its

19 resourcesto combat Defendants’ alleged misconduct.As the FAC alleges,Somoswas

20 created to advance "equal rights for immigrant communities in Arizona," and its

21 "organizational missionincludes seeking to combat racial discrimination directed at

22 Latinos." [FAC ¶ 10] By violating the rights of Plaintiffs and putativeclassmembers,

23 Defendants’ allegedmisconductfrustratestheseobjectives.SeeSmith, 358 F.3dat 1105.

24 The FAC further alleges that Somos hasbegunto monitor Defendants’ actions

25 andassist thosethat have beenmistreatedby Defendants.[FAC ¶ 12] Somos’ limited

26 resourceshavetherefore been "diverted and drainedas a resultof Defendants’policies

27 andpracticesand the harm theycause." [Id.] Remarkably,Defendants’ Motionquotes

28 theseallegations,while arguing that "[t]here is no actual injury allegedto have been

-4-
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1 sufferedby [Somos]." [Mot. at 4-5] Yet Defendants’ allegedactivities have depleted

2 Somos’s resources,causingSomosthe precise harm that theSupremeCourt recognized

3 as conferring standing in HavensReally. See 455 U.S. at 379. BecauseSomos will

4 continueto be harmedif Defendants’misconductis not enjoined, it hasproperly alleged

5 organizationalstanding. [FAC ¶J 4, 12] See Smith, 358 F.3d at 1106 "[W]e believe

6 these allegationsare enoughto constitutea showingof a ‘diversion of resources’andto

7 survive a 12b6 motion."; ACORNv. Fowler, 178 F.3d 350, 357 5th Cir. 1999

8 "generalfactual allegationsof injury resulting from the defendant’s conduct"suffice at

9 thepleadingstageto establishorganizationalstanding.

10 B. Defendants’Alle2edConductInjures Somos’ Members,Givin! Somos

11 Standin! to Sue on Its Members’Behalf.

12 Apart from its own injury, Somos hasstandingto representits injured members

13 "representativestanding".Hunt v. WashingtonStateAppleAdver. Comm‘n, 432 U.S.

14 333, 342 1977. An organizationhas representativestanding when: "a its members

15 would otherwisehave standing to sue in their own right; b the interestsit seeksto

16 protectaregermaneto the organization’spurpose;andc neither the claimassertednor

17 therelief requested requires the participationof individual membersin the lawsuit." Id.

18 at 343; seealsoRodriguez,89 F. Supp.2d at 1135-36finding representativestandingto

19 challengeracialprofiling. The FAC’s allegationssatisfyeachof these elements.

20 First, for the reasons that theindividual plaintiffs have standing which

21 Defendantsdo not challenge,Somos’ membershave standing.The FAC statesthat

22 "Defendants’ agents have pretextually, with racial motivation and without adequate

23 cause stoppedvehicles driven or ridden in by Somos America membersand have

24 subjectedoccupantsto discriminatory,unreasonableandburdensome questioningand

25 otherdifferential treatmentwithout individualizedsuspicionor anyevidenceof criminal

26 activity." [FAC ¶ 11] Severalmembershave reportedsuchmistreatmentto Somos. [Id.]

27 Becausethese memberswould be entitled to sue Defendants directly,their injuries

28 satisfythe firstprongof Somos’representativestanding.

-5-
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1 Defendants’assertionthat theFAC doesnot explicitly statethat thesemembers

2 were "actual, registered,and bona tIde members"at the time of the alleged stops is

3 unavailing. [Mot. at 5] Not only doesthis argumentneglect thepresumptionthat general

4 allegationsembracethe specific facts neededto supportthem, Smith, 358 F.3d at 1105,

5 but it seeks to create a requirement unsupportedby law. Courts have not required

6 representedindividuals to be "registered," "bona fide," or even "members" for

7 representationalstanding.SeeOregonAdvocacyCtr. v. Mink, 322 F.3d 1101, 1110-11

8 9th Cir. 2003 "direct membership linkage"is not requiredto establishrepresentative

9 standing, and injury to "constituents"of non-profit organizationcreatedto protect

10 federal rightssufficesto confer standingon organization.Becausethe FAC allegesthat

11 Somos’ membershave been injuredby Defendants’ conduct, allegations detailinga

12 "directmembership linkage"at thetime of the eventsareunnecessary.Id.’

13 Second,the civil rights at stakein this litigation areunquestionablygermaneto

14 Somos’ mission. Somos’ purpose is "to combat racial discrimination directed at

15 Latinos." [FAC ¶ 10] Even Defendants "can assume how this stated purpose is

16 connectedto the statedpurposeof the lawsuit." [Mot. at 6, n.1] Third, Somos’ claims

17 and requestedrelief do not require the participationof individual members.Indeed, the

18 third prongof representativestandingis satisfiedwhen aplaintiff seeksonly declaratory

19 or injunctive relief, as Somos does here. See Hunt, 432 U.S. at 344 claims for

20 declaratoryandinjunctive relief do not requireindividualizedproof and are properly

21 resolved in a group context. Accordingly, the FAC meets all three elements of

22 representativestanding,andSomosis aproperplaintiff 2

23
1 Defendants’reliance on Legal Aid Soc. of Hawaii v. Legal Seii’s. Corp., 145

24 F.3d 1017 9th Cir. 1998, is misplaced. The organizationalplaintiffs in Legal Aid

25 Sociely failed to present anyevidence on a motion for summaiy judgment that any
of their membershadstandingin his or herown right. Id. at 1030. In contrast,the FAC

26 clearly allegesthat Somos’ membershavebeen injuredby Defendants’conduct [FAC ¶
27 11], andat this earlystageof litigation, those allegations mustbe takenastrue.

2 Moreover, Somos satisfies"third-party standing" - another independentbasis
28 for standing. First, Somos hassufficiently alleged that it suffers an injury-in-fact.

-6-
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III. THE FAC AMPLY SUPPORTS PLAINTIFFS’ FOURTH AND
1 FOURTEENTH AMENDMENT CLAIMS.

2 In a sectionof their Motion called"The Law," Defendants confusethe standards

3 that applyto Plaintiffs’ separateclaims under the FourthAmendmentunreasonable

4 search and seizureand the Fourteenth Amendmentequal protection. [Mot. at 8,

5 Section B. 1, "The Law"] First, and contrary to Defendants’assertions,to establisha

6 FourthAmendmentclaim, Plaintiffs needonly allegefacts capableof showing that they

7 were searchedor seizedwithout reasonable suspicionor probablecase.They do not also

8 needto showthatsimilarly-situatedmembersof other,non-minoritygroupsweretreated

9 differently. [Cf Mot. at 8]

10 Second, to state a claim under theFourteenthAmendment’sEqual Protection

11 Clause,Plaintiffs needonly allege facts showing that Defendantsactedwith "racially

12 discriminatoiy intent or purpose."Vill. of Arlington Heights v. Metro. Housing Dcv.

13 Corp., 429 U.S. 252, 266 1977. Plaintiffs are not required to show that similarly

14 situated membersof other,non-minoritygroupswere treated differentlyif thereis other

15 evidenceof discriminatoiymotive. The FAC abundantly satisfiesthese standards.

16 A. Defendants Violated the Fourth Amendment by Initiatin! or

17 Extendin! Searchesand SeizuresWithout Reasonable Suspicion.

18 The FAC statesvalid claims under the FourthAmendment and the Arizona

19 Constitutionfor unreasonablesearchesand seizuresbecauseit allegesthat Defendants

20 unreasonablystopped, searchedand/or arrested, or otherwise extended thestops of,

21 plaintiffs and putativeclassmembers,without reasonable suspicionor probablecause.

22 [E.g., FAC ¶J 3, 11, 29, 30-32, 37-40,48, 51, 122, 140-41] Indeed, the FAC allegesa

23
continuedfrom page6 Second,it hasa closerelationto its members,whosecivil rights

24 are affectedby the complained-ofpatternandpractice. Third, its membersare deterred
25 from bringing suit due to fear of publicity and retaliationfrom a Defendantthat has

shownthathe will not hesitateto bring pressureto bearon thosewho takeissue with his
26 tactics.[E.g., FAC ¶J 40, 44]; Carey v. PopulationSeii’s. Int’l, 431 U.S. 678, 683 1977

27 vendor had third-party standing to challenge a law prohibiting distributionof
contraceptivesto minors, becausethe desire to avoid publicity would deterpotential

28 purchasersfrom defendingtheirown rights.

-7-
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1 patternandpracticeof using raceas asurrogatefor individualizedsuspicionof violation

2 of immigrationlaws, and thispatternandpracticehasled to theunreasonableseizuresof

3 personslawfully presentin MaricopaCounty. [E.g., id. ¶J 30-32, 52] The FAC alleges

4 that thispatternandpracticeis directedto all membersofthe class,and thatDefendants’

5 behavior toward the namedPlaintiffs "starkly illustrates" these unlawful policies,

6 practicesandconduct. [Id. ¶ 52]

7 For example, the FAC alleges that MSCO officers arrestedand detainedMr.

8 Ortegawithout reasonable suspicionor probablecauseto believethat he committedany

9 crime. Mr. Ortega was merely a passengerin a car that was allegedly stoppedfor

10 speedingduring an MSCO "crime suppressionsweep"in Cave Creek. [Cf FAC ¶J 30,

11 35-38, 4 1-48 describingMCSO’s use of so-called "crimesuppressionsweeps"aspart

12 of a campaignto targetLatinos for stops,detention,investigationandarrests]After he

13 presenteda valid U.S. visa andpermit, the officers inexplicably handcuffed, searched

14 anddetainedhim. He was not cited for any traffic violation, not chargedwith anycrime

15 and not given anyexplanationfor this treatment.[Id. ¶J 66-71]

16 Defendants’assertionthatMr. OrtegacannotstateaFourthAmendmentclaim is

17 baseless.[Mot. at 11] Defendantsassertthat, becausean officer hadprobablecauseto

18 believethe driver of thevehicle in which Mr. Ortegawas apassengerwas speeding,the

19 officer had reasonable suspicionor probable causeto search, arrest and detain Mr.

20 Ortegafor nine hours. [FAC ¶ 56; Mot. at 11] This absolutelycontradictsthe Fourth

21 Amendmentrequirement thatsuspicionbe particularized,and thatan investigatorystop

22 be reasonablyrelatedto the circumstancesthat justified it. Evenif a traffic stop might

23 havebeen initially justified, the FourthAmendmentdoesnot give officers ablank check

24 to run roughshodover the constitutionalrights of eveiyoneinvolved. Rather, traffic

25 stops must be supportedby at least reasonablesuspicion- i.e., "specific, articulable

26 factswhich, when consideredwith objectiveand reasonableinferences,form a basisfor

27 particularized suspicion" of criminal activity. U.S. v. Montero-Camargo,208 F.3d

28 1122, 1129 9th Cir. 2002 holding that race andethnicity are of such little probative

-8-
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1 valuethat theymaynot be consideredin thereasonable-suspicionanalysis,including for

2 immigration enforcementpurposes.The stop must be justified at its inception andbe

3 reasonablyrelatedin scopeto the circumstancesthatjustified it. Terry v. Ohio, 392 U.S.

4 1, 19-20 1968. It must last no longer than is necessary.U.S. v. Urrieta, 520 F.3d569,

5 578-796th Cir. 2008; U.S. v. Valadez,267 F.3d395, 3975th Cir. 2001.

6 Here, Defendantslackedany basis to searchand arrest Mr. Ortega, let alone

7 detainhim for nine hours. [FAC U 53-81] Defendants’assertionthat the Memorandum

8 of Understanding"MOU" with ICE permitted theofficer to stopMr. Ortegato inquire

9 into his immigration statusis fundamentallyflawed, andit toucheson a key issue this

10 case. [Mot. at 18] Defendantsmay not rely on the MOU to justify law-enforcement

11 activities that violate the constitutionalrights of Plaintiffs andputative classmembers.

12 Indeed, the Fourth Amendment limits federal statutesand immigration enforcement

13 authority such that agentsmay not questionany individual as to his right to be in the

14 United States without reasonable suspicion, involving more than mere ethnic

15 appearance,that theindividual is an alien. See, e.g.,Murillo Musegades,809F. Supp.

16 487, 498W.D. Tex. 1992. Moreover,to forestallconcernsaboutracial profiling, ICE

17 itself has declaredthat underan MOU, "Police cannotrandomly ask for a person’s

18 immigration status . . . [and] may only use their authoritywhen dealingwith someone

19 who is suspectedof a state crime that is more than a traffic offense." [FAC ¶ 23

20 emphasisaltered]At best,the officer hadprobablecauseto believethat someoneother

21 than Mr. Ortega had committed a traffic offense. This falls far short of justifying an

22 investigation,let alonean arrest,of Mr. Ortega.

23 The FAC also alleges that Defendantshad neither reasonable suspicionnor

24 probablecauseto justify their searchandseizureof Ms. Meraz andMr. Nieto. Like Mr.

25 Ortega,Ms. Meraz andMr. Nieto werenot cited for anytraffic violation or chargedwith

26 any crime. Upon pulling into a gas station parkinglot, they were greetedwith an

27 officer’s unexplaineddemandthat they leave. They complied,yet other officers were

28 called to follow them. [FAC ¶J 10 1-05] When signaledto pull over, Mr. Nieto did so.

-9-
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1 LId. ¶J 107-09] The officers then descendedon Mr. Nieto andMs. Meraz in front of

2 their familybusinessand, with weaponsraised,forcefully pulledMr. Nieto from the car

3 and handcuffedhim, demandingidentification. [Id. ¶J 110, 112] Yet theofficers ceased

4 theirpursuit, investigationanddetentionwhen Ms. Meraz’s andMr. Nieto’s fathertold

5 theofficers thathis childrenwere U.S. Citizens. [Id. ¶J 116-17] Indeed,the officersthen

6 left, without issuing anycitations or giving any explanationfor their actions.The FAC

7 allegesthat thissearchandseizurewas partof Defendants’immigration sweepgoing on

8 at that time, and was motivated solely by Ms. Meraz’s and Mr. Nieto’s Latino

9 appearance- rather than anyreasonable suspicionor probablecause. [Id. ¶ 119] These

10 allegationsstateaFourthAmendmentclaim.

11 Defendants’assertionthat Ms. Meraz andMr. Nieto violatedA.R.S. § 28-622,a

12 statute concerning an officer’s authority to "direct, control or regulatetraffic," is

13 unsupportedby the FAC and is entirely inappropriateat the motionto dismiss stage.

14 [Mot. at 12, 19] Neither Ms. Meraz nor Mr. Nieto received a citation or warning for

15 violating this statute.Nowheredoes the FAC suggestthat theofficers were directing

16 traffic at the time of the stop - or had anylegitimatejustification for their seizureof

17 thesePlaintiffs, or for the scopeanddurationof that seizure.Ona Rule 12b6 motion,

18 Defendants cannot construct their own unsubstantiatedfactual narrative. Rather,

19 Plaintiffs’ well-pled allegations mustbe taken as true and construedin their favor.

20 Gilligan, 108 F.3dat248-49.

21 The FAC alsostatesa clearviolation of Plaintiffs JessicaandDavid Rodriguezes’

22 FourthAmendmentrights. It allegesthat theRodriguezes,as membersof the putative

23 class,were stoppedwithout justification under the FourthAmendment.[FAC U 31-32,

24 52] While the Rodriguezeswere ostensiblystoppedfor driving on a closedroad, the

25 FAC makesclear that Mr. Rodriguezdid not seeany "RoadDamaged"sign until after

26 the encounter, whenhe traveledon anotherpart of the road. Nowhere doesthe FAC

27 state that he failed "to follow traffic control signals." LId. ¶J 83-84; Mot. at 10, 12]

28 Further, the Rodriguezes’complaintextends beyondthe proprietyof the initial stop to

- 10 -
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1 the deputy’s conduct after theywere stopped. [FAC ¶J 87-88] During the stop, the

2 investigatingofficer must usethe "least intrusivemeans"reasonablyavailable, Valadez,

3 267 F.3dat 398, and thestopmust be "carefully tailored" to its underlyingjustification.

4 Carrascav. Pomeroy,3 13 F.3d828, 8363d Cir. 2002. As theFAC alleges,the officer

5 failed to tailor the stopto determiningwhetherMr. Rodriguezin fact droveon a closed

6 road,nor did the officerusethe leastintrusivemeans. Rather,he extendedits scopeand

7 durationby requestingMr. Rodriguez’ssocial securitycard. [FAC ¶ 87] This was not

8 "standardprocedure"for a traffic offense [id. ¶ 88], becausenone of the other drivers

9 was askedto produce theirsocial securitycards. IIId.J 96] The officer went beyondany

10 legitimatepurposeof the stop, and any extensionto investigate immigrationstatuswas

11 unlawful for the samereasonas in Mr. Ortega’scase. [Id. ¶J 87-88, 96] In sum,the FAC

12 statesa claim for violation of theRodriguezes’FourthAmendmentrights.

13 B. Defendants’ Discriminatory Treatment of Plaintiffs and Class

14 Members Violatesthe Equal Protection Clause.

15 Plaintiffs’ Equal Protection claim is entirely independent of their Fourth

16 Amendmentclaim. [Cf Mot. at 13] Plaintiffs may statean Equal Protectionclaim by

17 showing "that they were subjectedto unequal treatmentbasedupon their race or

18 ethnicity during the courseof an otherwiselawful traffic stop."Farm Labor Organizing

19 Comm. v. Ohio State Highway Patrol, 308 F.3d 523, 533 6th Cir. 2002 emphasis

20 added.Seealso Whrenv U.S.,517 U.S. 806, 813 1996 a stopsupportedby objective

21 probable cause may nonethelessviolate the Equal Protection Clause becausethe

22 "Constitutionprohibits selectiveenforcementof the lawbasedon considerationssuchas

23 race".

24 The FAC statesa claim under the FourteenthAmendment’sEqual Protection

25 Clauseby alleging that Defendantshave intentionally discriminatedagainstPlaintiffs

26 and putativeclassmemberson thebasisofrace andethnicity. See, e.g.,Rodriguez,89 F.

27 Supp. 2d at 1140; [e.g., FAC ¶J 2-3, 11, 17, 27, 30-34, 39, 49-51, 122] The numerous

28 allegationsin the FAC describingDefendants’policy andpracticeof racial targetingof

- 11-
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1 Latinos applies to all class members, includingthe namedPlaintiffs. Paragraph52

2 specifically statesthat theexperiencesof the namedPlaintiffs illustratethe illegal acts

3 describedearlierin the FAC.

4 Where, as here, a discriminatoiypurposeis manifest, Plaintiffs do not needto

5 also show that similarly situated membersof other, non-minority groupswere treated

6 differently. See Vill. of Arlington Heights, 429 U.S. at 266; Pyke v. Cuomo,258 F.3d

7 107, 108-09 2d Cir. 2001 holding that plaintiffs could plead a "theoiy of

8 discriminatoiy motivation underlyinga facially neutral policy . . . [without] show[ing]

9 the disparate treatmentof other similarly situatedindividuals". The FAC specifically

10 alleges facts showing Defendants’ discriminatoiy purpose, including admissionsand

11 public statementsof intent. [E.g., FAC ¶ 33 "Arpaio has claimed that physical

12 appearancealone is sufficient to question an individual regarding theirimmigration

13 status.";id. ¶ 34 Arpaio has describedhis operations"as a ‘pure program"; id. ¶ 49-

14 51 discussingadditional indicia of racial bias] Because"a governmentthat setsout to

15 discriminateintentionallyin its enforcementof someneutral law or policy will rarely if

16 everfail to achieveits purpose,"suchallegationsare sufficientto stateaclaim under the

17 Equal Protection Clause. Doe v. Vill. of Mamaroneck, 462 F. Supp. 2d 520, 543

18 S.D.N.Y. 2006.

19 While not required to do so, the FAC affirmatively alleges that Defendants’

20 polices andpractices have treatedothers differently. Specifically,it alleges that

21 similarly-situated Caucasian motoristsarenot subjectedto similar mistreatment.[FAC ¶
22 32 "Caucasiandrivers and passengers e treated differently and theirvehicles

23 stoppedat much lowerratesthan similarly situatedLatino drivers and passengers."]

24 Moreover, the FAC alleges that theindividual Plaintiffs were treated differently than

25 members of non-minority groups and describesthe underlying circumstances.For

26 example,the FAC’s allegationsconcerningthe Rodriguezes identifiessimilarly-situated

27 non-Latino motoristswho were not askedfor similar documentsandnot cited. [Id. ¶ 96

28 "Mr. Rodriguezwas ableto stopandspeakwith severaldrivers he hadseenpulledover
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1 by Sheriff’s deputies.Not one of themhad beenaskedfor a social securitycard, and not

2 one of them had been givena citation. The other drivers were all Caucasian."

3 emphasisadded]3The allegationsregardingMr. Ortega likewise demonstratethat he

4 was treated much differently than theCaucasiandriver of the vehicle - who was not

5 detained.[FAC ¶ 56]

6 Similarly, the FAC allegesthatMs. Meraz andMr. Nietowere left aloneoncethe

7 officers heard theirfather identify them as U.S. Citizens. [Id. ¶ 116-119] Further, the

8 FAC allegesthat thesetwo plaintiffs were targetedbecauseof their Latino appearance

9 during one of Defendants’ so-called "crime suppressionsweeps," and that each

10 Plaintiffs’ experiencewas the productof Defendants’ patternand practice of racial

11 profiling. [FAC ¶J 30-32, 42, 48, 52, 119] In these circumstances,Plaintiffs have

12 sufficiently allegeddiscriminatoryeffect.

13 Defendants’assertionthat Plaintiffs must satisfy the requirementsin selective

14 prosecution cases, or otherwise face a "demanding standard of pleading" and

15 "significantbarrier" to litigation, is simply wrong. [Mot. at 9] This argument conflates

16 "selectiveprosecution" and"selectiveenforcement"by improperly relyingon selective

17 prosecutioncaseswhen arguing the similarly-situatedrequirement. [Mot. at 9 citing

18 Waytev. United States,470 U.S. 598 1985; UnitedStatesv. Armstrong,517 U.S. 456

19 1996] The MSCO is a police agency, not a prosecutor’s office, and selective

20 prosecutioncases- which arise in the context of criminal prosecutions- involve veiy

21 different considerationsthan civil cases.SeeAwaboly City of Adelanto, 368 F.3d

22

23
Defendantsassertthat Mr. Rodriguez did not identify the race of the other

24 drivers until afier he was cited. [Mot. at 13, n.7] This is irrelevant, becausethe other
25 Caucasiandrivers were pulled over by the sameofficers, for the samealleged traffic

violation, at the sameplace andat roughly thesametime, andthesedrivers admittedto
26 Mr. Rodriguezthat theofficers had not requested theirsocial security cardsnor cited

27 them. [FAC ¶ 96] Defendantsprovide no authority for the proposition that similarly
situated non-minorities must be identified at the instant theconstitutional violation

28 occurs.
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1 1062, 1071 9th Cir. 2004 Armstrong did not apply to a malicious prosecutioncase

2 wheretheplaintiff wasnot challenginganydecisionby theprosecutor.

3 Indeed, courtshave found selectiveprosecutioncasesinapplicable to selective

4 enforcement or racialprofiling casesfor several reasons.First, selectiveprosecution

5 claimsimplicate constitutionalconcernsby interferingwith the prosecutorialfunction -

6 somethingnot directly at issuein a civil claim of racialprofiling. SeeAwaboly, 368F.3d

7 at 1071; Rodriguez, 89 F. Supp. 2d at 1141. Second,absent clear evidenceto the

8 contrary, courts presume that prosecutorshave properly dischargedtheir duties.

9 Armstrong, 517 U.S. at 464. "Law enforcementofficers, in contrast,neverhave been

10 affordedthe samepresumptionof regularity." Rodriguez,89 F. Supp.2d at 1141.

11 Third, courts have recognizedthat requiring theidentification of a similarly-

12 situated class that was treated differentlymight well be "impossible" outside the

13 selectiveprosecutioncontext, due to the difficulty of identifying individualswho were

14 not issuedcitationsor arrested,or not even stopped.Rodriguez,89 F. Supp.2d at 1141.

15 Requiringthat Plaintiffs prove sucha negativewhereDefendantshave failedto gather

16 relevantdata aboutindividuals stoppedwithout further incident, or not stoppedat all,

17 would effectively eliminatethe Court’s ability to enjoin unconstitutionalacts. SeeFarm

18 Labor OrganizingComm.,308 F.3d at 534 n. 4; Pyke, 258 F.3d at 108-09; Doe,462 F.

19 Supp.2d at 545 noting that this wouldbe aresult that"Armstrongdoesnot sanction".

20 While evidence of a similarly-situated class of individuals who were treated

21 differently thanPlaintiffs maybe utilized aspartof a lawsuit seekingto enjoin a racially

22 discriminatoiy policy, it is not theonly - or necessarilybest- way to prove an Equal

23 Protectionviolation. See, e.g., Vill. of Arlington Heights, 429 U.S. at 266 court may

24 inquire into "such circumstantialand directevidenceof intent as may be available".

25 Here, Plaintiffs have alleged and will presentsignificant direct and circumstantial

26 evidence of the discriminatoiy motivations behind, and discriminatoiy impact of,

27 Defendants’conductandpolicies. Againstthisbackdrop,the FAC morethanadequately

28 statesa claim under theEqualProtectionClause.
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IV. MARICOPA COUNTY MAY BE HELD LIABLE FOR ITS OWN ACTION
1 OR INACTION, AND IS A PROPER DEFENDANT.
2 The FAC contains a number of allegations that strongly support holding

MaricopaCounty directly liable under 42 U.S.C. § 1983. First, the FAC specifically

allegesthat SheriffArpaio "is the final decisionmakerfor MaricopaCounty in the area

of law enforcement."[FAC ¶ 13] As such, Arpaio’s "decision to adopt aparticular

6 courseof action" constitutesCounty policy,even withoutofficial action ofthe Maricopa

‘ County Board of Supervisors.Harper v. City of Los Angeles,533 F.3d 1010, 1024-25

8 imposing municipal liability under § 1983 where City’s Police Chief was "an

authorized policymakeron police matters";seealso Flandersv. MaricopaCounty,203

10 Ariz. 368, 378, 54 P.3d 837, 847 Ct. App. 2002 holding Maricopa County liable

under § 1983 for Sheriff Arpaio’s jail policies; Guillory v. GreenleeCounty, CV-05-

12 352-TUC-DCB,2006 WL 2816600,*5 D. Ariz. Sept.28, 2006 holding County liable

13 for Sheriff’s policies regarding officertraining that applied to all officers over an

14 extendedperiod oftime.

15 Second,Maricopa County may be held directly liable for acquiescingin and

16 effectively sanctioning Arpaio’slaw-enforcementpolicies, practicesand custom. See

17 Monell v. Dep’t of Soc. Servs. of City of NY., 436 U.S. 658, 691 1978 local

18 governmentsare responsiblefor practicesand custom, although such "customhas not

19 received formal approval through the body’s official decisionmaking channels";

20 Harper, 533 F.3dat 1024 a policy may be "tacitly authorized";Griffin v. City of Opa

21 Locka,261 F.3d 1295, 1308 11th Cir. 2001 finding § 1983 municipal liability because
22 "sexual harassmentwas the on-going, acceptedpractice at the City and that theCity

23 Commission,Mayor, and other high ranking City officials knew of, ignored, and

24 tolerated theharassment".The FAC allegesthat theCounty has tolerated, acquiesced

25 in, or otherwisetacitly authorized theSheriff’s illegal customsandpractices.[E.g., FAC

26 ¶ 19 "[T]he Chair of MaricopaCounty Boardof Supervisorshas praisedas good law

27 enforcementthesepolicies andpracticesof DefendantArpaio in the face of large-scale

28
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1 criticism that they specifically target Latinos."] By any measure,the FAC properly

2 allegesthe County’s liability. SeeGalbraith v. Countyof SantaClara, 307 F.3d 1119,

3 1127 9th Cir. 2002a § 1983 claim againstamunicipalitymay be statedwith "nothing

4 more thana bare allegationthat the individualofficers’ conduct conformedto official

5 policy, custom,or practice".

6 V. DEFENDANTS ARPAIO AND THE MCSO HAVE NO IMMUNITY

7 AGAINST DECLARATORY AND INJUNCTION RELIEF.

8 Defendants inexplicablyseekqualified immunity here. "[Q]ualified immunity is

9 only an immunity from a suit for damages,anddoesnot provide immunity from suit for

10 declaratoryor injunctive relief." Hydrick v. Hunter, 500 F.3d 978, 9889th Cir. 2007.

11 Becausethe FAC seeksonly declaratoryandinjunctive relief, Arpaio and theMCSO are

12 not entitledto immunity. Id.

13 VI. MCSO IS A PROPER DEFENDANT.

14 Defendantscite no authority holding thatMCSO is a "non-jural entity not

15 capableof suing, or beingsued, in its own name."[Mot. at 19] Moreover, Defendants

16 ignore the numerousArizona casesin which MCSO has actedas a "jural entity." See,

17 e.g., Maricopa County Sheriff’s Office v. Maricopa County EmployeeMerit Sys.

18 Comm‘n, 211 Ariz. 219, 119 P.3d1022 2005 MCSO asplaintiff-appellant;W. Valley

19 View, Inc. v. Maricopa CountySheriffsOffice, 216 Ariz. 225, 165 P.3d203 Ct. App.

20 2007 MCSO as defendant-appellant;Pattersonv. Maricopa CountySheriffc Office,

21 177 Ariz. 153, 865 P.2d814 Ct. App. 1993same.

22 Furthermore, MCSOis amendableto suit as a "program or activity" underTitle

23 VI of the Civil Rights Actof 1964. See42 U.S.C. § 2000d-4a1Adefining "program

24 or activity" to include "a department, agency, special purpose district, or other

25 instrumentalityof a Stateor of a local government".Even underDefendants’definition

26 of MCSO as a "county department,"MCSO constitutesa "program oractivity" that, as

27 Plaintiffs have alleged, receivesfederal funds. [Mot. at 20; FAC ¶ 18] MCSO may

28 thereforebe suedasa "programor activity" to enjoin its illegal useof thosefunds.
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1 CONCLUSION

2 For the foregoing reasons,the Court should deny Defendants’Rule 12b6

3 Motion to DismissPlaintiffs’ FirstAmendedComplaint.

4

5 RESPECTFULLYSUBMITTED this 14th dayof October,2008.

6 STEPTOE& JOHNSONLLP
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8 By /s/ PeterS. Kozinets
David J. Bodney
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