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IN THE

SUPREME GOURT OF THE UNITED STATES.

OCTOBER TERM, 136/.

No. 1195.

WILLIAM JOE JCHNSON,
Petitioner,

V.

HARRY S. AVERY, Commissioner, Department of GCorrections,

and

LAKE F. RUSSELL, Warden, Tennessee State Penitentiary,
Nashville, Tennessee,
Respondents.

On Writ of Certiorari to the United States Court of Appeals
for the Sixth Circuit.

BRIEF FOR THE RESPONDENTS.

QUESTIONS PRESENTED.

Whether 28 U. S. C., § 2242 authorizes the petitioner to
prepare habeas corpus petitions for other penitentiary in-
mates.

Whether a prison regulation prohibiting penitentiary
inmates from preparing petitions for writs of habeas cor-
pus for ofher inmates denies or unduly resiricts reason-
able access to the courts.
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ARGUMENT.,

I.

Neither the Language Nor the Policy of 28 U, 5. C,,
§ 2242 Authorizes the Petitioner to Prepare Habeas Corpus
Applications for Other Inmates.

In Gusman v. Marrero, 180 U. S. 81 (1901), this Court
held that a private eifizen may not maintain a suit to com-
pel the release of another regardless of his friendship and
sympathy with the person detained or of his concern that
unconstitutional laws might be enforced. larly decizional
law, however, permitted one person to sign and venrfy
petifions on behalf of another in certain instances where
the party in interest lacked physical access to the courls
and where the third-party applicant demonstrated a suf-
ficient interest in the proceeding. Thus, an attorney was
permitied to verify a habeas petition in a deportation ease.
United States ex rel, Funaro v. Watchorn, 164 Fed. 152
(C.C.S.D.N.Y. 1908):

“[I]t has been the frequent practice in this disiriet
to present habeas corpus petilions in deportation cases
signed and verified by others than the person de-
tained. In such cases, often for lack of time, as well
as because of infaney or incompetency, it would be
impossible to present a petition signed and verified
by the person detained . . .” 164 Fed. ai 103.

Relatives, parents and guardians having a superior right
to the custody and control of a person illegally defained
have been permitfed to make an application on hehalf of
members of the Armed Forces. EX Parte Dostal, 243 Fed.
664 (D.C.N.D. Ohio 1917). This praectice was limited
somewhat by the deeision of United States ex rel. Bryant
v. Houston, 273 Fed. 915 (2nd Cir. 1921), requiring that a
‘“next friend” application set forth some reason or ex-
planation, satisfactory to the court, why the complaint
is not signed and verified by the person detained and fur-
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ther that a sufficient relationship be shown between the
parties. It has also been held that a petition may be
signed and verified by a person authorized to act on be-
half of another who is itn peril of being removed from the
jurisdiction of the court before he can aet in person. Col-

lins v. Traeger, 27 F. 2d 842 (9th Cir. 1928).

Section 2242 of the Judicial Code was amended in 1948
to follow the actual practice of the courts:

“Application for a writ of habeas corpus shall be
in writing signed and verified by the person for whose
relief it is intended or by someone acting in his be-
half.”

Therefore, in Nash v. MacArthur, 184 F. 2d 606 (D. C.
Cir. 1950), cert. denied 342 U. S. 838 (1951), an atiorney
was permitted to sign and verify a petition filed on behalf
of certain Japanese nationals. However, in Wilson v
Dixon, 256 F. 2d 536 (9th Cir. 1958), the Court held that
the latter phrase did not abolish the requirements that a
satisfactory reason or explanation be given why the de-
tained person did not sign and verify the complaint and
that a showing be made as to the relationship befween the
“next friend” and person detained. Also see the connected

case of Wilson v. Dixon, 2561 F. 2d 338 (9th Cir. 1958),
cert. denied 358 U. S. 856 (1958).

The Distriet Court, relying on the 1948 amendment,
held that § 2242 created a federally-protected right in the
petitioner to prepare habeas applications for fellow in-
mates. The Court of Appeals tound to the contrary:

‘““The provision of the law authorizing someone to
act on behalf of a prisoner whose release 1s sought,
relates only to the aet of signing or verifying the
petition, and we do not interpret that authorization
to include the preparing of legal papers and serving
as an attorney in violation of state law. In addition,
the inability or incompetency to which this section is
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addressed is not the inability to draft legal papers
as the District Court seems to hold. Most laymen
lack that ability and it would hardly be neceskary to
include a speecial provision of law to authorize the
employment of trained legal! assistance 1n preparing
papers. It seems eclear that the situation to whieh
this provision was meant to apply, 1s one where
physical or mental handiecaps prevent the prisoner
from personally signing or verifying the petition, not
one wherein lack of intelligence or legal training
keep him from draffing his own papers.’’

The Distriet Court’s construction of § 2242 and more
particularly the amendment thereto 1s at best tenuous.
The statnte in question deals with the sufficiency of
habeas applications and in certain instances permits
third parfies to sign and verify petitions on behalf of
another for good cause shown. The provisions of § 2242
are procedural rather than substantive and 1t 18 respect-
fully submitted that this statute cannot properly be con-
strued as conferring a federally-protecied right in the
petitioner to prepare haheas applications on behalf of
other inmates of the Tennessee State Penitentiary, This
section of the Judicial Code would further appear to be
inapplicable to the case at bar since the petitions pre-
pared by Johnson are actually siened and verified by the
person or persons on whose hehalf they are filed.

IL.

A Prison Regulation Which Forbids Penitentiary In-
mates From Preparing Petitions for Writs of Habeas
Corpus for Other Inmates Neither Denies Nor Unduly
Restricts Reasonable Access to the Courts.

A denial of or undue restraint on reasonable access to
the courts violates the due process and equal protection
clauses of the Constitution. Ex Parte Hull, 312 U. §. 546
(1941); Cochran v. Kansas, 316 1. S. 255 (1942) and
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Dowd v. United States, 340 U. 8. 206 (1951). It 18 upon
this premise that the pefitioner’s posifion must be

bottomed.

The instant case presents a somewhat different twist
in that the petitioner does not contend that he himself
has been denied reasonable access to the courts but rather
insists that other inmates are denied access when he
(petitioner) is prohibited from preparing petitions in
their behalf. As a matter of fact, the petitioner has filed
numerous petitions on his own behalf. See e. g. In Re
Johnson, 277 . Supp. 267 (D. C. K. D., Tenn. 1967), and
State ex rel, Johnson v. Heer, 219 Tenn. 604, 412 S. W.

2d 218 (1966).

The State of Tennessee has attempted fo provide peni-
tentiary inmates with an effective, uncomplicated and
expeditious procedure within which fo challenge the con-
stitutionality of eriminal convictions, These provisions
are codified in Tenn. Code Ann., §§ 40-3801 through 3824.
Tennessee’s Post-Convietion Procedure Act is set forth in
1ts entirety in the Appendix to the Brief. Under this Aect,
all that 1s required 1s a simple statement. of fact alleging
a deprivation of a constitufional right. Legal citations
are neither required or desired. Allegations contained in
petitions filed by penitentiary inmates are liberally con-
strued and are viewed in a light most favorable to the
petitioner. Wide leeway is given within which to amend
and 1n many cases, appointed counsel will amend the pe-
titions after consultation with the petitioner.

““40-3807. Amendment of petitions not in prescribed
form.—No pefition for relief shall be dismissed for
failure to follow the preseribed form or procedure
until after the judge has given the petitioner reason-
able opportunity, with the aid of counsel, to file an
amended petition.

% 2 ¥ ok " ¥ %



6 —

¢“40-3815. Dismissal, withdrawal or amendment of
Petitions.—The court may grant leave to withdraw

the petition at any time prior to the entry of the
judgment, may freely allow amendments and shall
require amendments needed to achieve substantial
justice and a full and fair hearing of all available
orounds for relief. The distriet attorney-general shall
be allowed a reasonable time to respond to any
amendments.

The court shall look to the substanee rather than
the form of the petition and no petition shall be dis-
missed for techmnical defects, incompleteness or lack
of clarity until after the petitioner has had reasonable
opportunity, with aid of counsel, to file amendments.

£ % X & & % &

¢“40-3821. Determination of indigency—Appointment
of counsel and court reporters.—Indigency shall bhe
determined and counsel and court reporters appointed

and reimbursed as now provided for criminal and
habeas corpus cases by §§ 40-2014—40-2043.”°

Habeas applications are accorded similar treatment when
filed 1n the Federal Courts. Price v. Johnston, 334 U. S.
266 (1948); Gibbs v. Burke, 337 U, S. 773 (1949); Darr
v. Burford, 339 U. S. 200 (1950), and Sanders v. United
oStates, 373 U. S. 1 (1963).

Access to the courts has been defined to mean ‘‘the op-
portunity to prepare, serve and file whatever pleadings
or other documents are necessary or appropriate in order
to commence or prosecute court proceedings affecting
one’s personal liberty, or to assert and sustain a defense
therein, and to send and receive communications to and
from judges, courts and lawvers concerning such mat-
ters.”’ Hatfield v. Bailleaux, 290 F. 2d 632, 637 (9th Cir,
1961), cert. denied, 368 . S. 82 (1961). Another defi-
nition has been extended to include ‘‘not only the right
to place a petition for relief in the mails . . . but also
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the right to possess in his cell the legal materials which
the 1nmate desires to include in sueh a doecument while

they are being collated into mailable form.”” In Re
schoengarth, 57 Cal. Rptr. 600, 425 P. 2d 200, 207 (1967).

That penitentiary inmates are afforded reasonable ac-
cess to the courts in Tennessee 1s beyond peradventure.
This 1s certainly true within the historical understanding
of that phrase. There of course is a distinction between
access to the courts and a means to effect a remedy.
Roberts v. Peppersack, 266 F, Supp. 415, 433 (D. C., Md.
1966), cert. denied, 389 U. S. 877 (1967). Prison rules and
regulations governing the latter have been consistently
upheld. Hatfield v. Bailleaux, supra; Lee v. Tahash, 352
F. 2d 970 (8th Cir. 1965); Walker v. Pate, 356 F. 2d 502
(7th Cir, 1966); Vida v. Cage, 385 F. 2d 408 (6th Cir.
1967); United States v. Myers, 244 F. Supp. 826 (D. C.
E. D., Penn. 1965); United States ex rel. Wakeley v.
Penmylv&ma, 247 F. Supp. 7 (D. C. E. D., Penn. 1965),
and Roberts v. Peppersack, supra.

State officials have been authorized to adopt, promul-
gate and enforce rules and regulations with reference to
the internal management and diseipline of prison inmates.
The courts traditionally have expressed a reluctance to
interfere with prison administration unless it can be
clearly demonstrated fthat certain rules or regulations
violate fundamental Constitutional rights. Childs v. Pege-
low, 321 F. 24 487 (4th Cir. 1963), cert. denied, 376 U. S.
932 (1964); Sostre v. McGinnis, 334 F. 2d 906 (2nd Cir.
1964 ) ; cert. denied, 379 U, S. 892 (1964); United States v.
Marchese, 341 I, 2d 782 (9th Cir. 1965), cert. denied, 382
U. S. 817 (1965) ; Landman v. Peyton, 370 F. 2d 135 (4th
Cir. 1966), cert. denied, 388 U. S. 920 (1967).

The activity of the petitioner within the confines of the
State penitentiary unguestionably presents substantial
diseiplinary problems. The presence and curtailment of
inmate ‘‘writ-writers’’ 1s not unique in Tennessee. See
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e. g., DeWitt v, Pail, 366 F. 2d 682 (9th Cir. 1966), and
Austin v. Harris, 226 F. Supp. 304 (D. . W. D., Mo.
1964). In the last analysis, it 1s the ‘‘inmate-client’
himself who will inevitably suffer the most from the prac-
tice of ‘‘jailhouse lawyers’’. Numerous petilions prepared
by the petitioner are in the record before the Court.
Petitioner raises substantially the same grounds in every
petition. See State ex rel. Callahan v. Henderson, ...
Tenn, ..., 417 S. W. 2d 789 (1967). In many instances,
the ‘‘immate-chent’ will have Iittle knowledge or com-
prehension of the factual averments contained in the
petition prepared in his behalf. It is not inconceivable
that possible meritorious claims may he overlooked en-
tirely or subjected to inadequate factual development due
to the standardized potpourri of spurious allegations in-
serted in every petition prepared by the petitioner. Some
insfifutions have established ‘‘writ rooms’’ In an attempt
to eliminate the influence of ‘‘jailhouse lawyvers”. It has
been noted that such rooms are ‘‘probably more of a
blessing than a curse?”’. Ex Parte Wilson, 235 F. Supp.
988 (D. C. E. D. S. C. 1964). Also see the connected
case of Ex Parte Wilson, 242 F. Supp. 537 (D. C. K. D.
S. C. 1965). It is lack of legal kmowledge rather than
illiteracy which encourages fellow inmates to seek the
services of the pefitioner. For some time, the petitioner
has held himself out as having a superior skill and knowl-
edge in this field, an illusion unfortunately shared by
many in the prison population. The Court bhelow cor-
rectly recognized that ‘‘no favor 1s eranted to the other
prisoners by allowing the representation by one untrained
in the commnlexities of post-convietion nrocedure and un-

restrained by the wvalues, ethies, and fraditions of the
law.”? 382 F. 2d at 357.

The petitioner 18 engaged in the practice of law under
any definition. See e, g. T. . A,, £29-302, e is neither
assisting (in the frue sense of that word) nor is he acting
merely in a clerical capacity. It is clear from the record
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that the pefitioner, alleging substantially the same consti-
tutional violations, drafts these petitions from beginning
to end. “Obviously the right to practice law or to main-
tain a law department within the confines of a state peni-
tentiary is not a right secured by the Constitution of the
United States.” Siegel v. Ragen, 180 F. 24 785 (7th Cir.
1950), cert. denied 339 U. S. 990 (1950). In this regard,
the Court below held as follows:

“In essence, then, the ruling of the Distriet Court
allows petitioner to engage in activity in the state
prison which would constitute a erime if conducted
outside the penitentiary . . .

“The main thrust of the Distriet Court’s opinion on
this issue was that pefitioner’s services are needed to
make other prisoners’ rights to habeas corpus effective
in light of their own limited abilities. We believe that
on closer analysis this right to effective post-convie-
tion procedures does not warrant so drastic a limita-
tion on the power of the state to regulate diseipline

in its penal institutions and to control the practice of
law within its borders.” 382 F. 2d at 356.

The distinetion between obstructing access to the courts
and prohibiting one prisener from drafting legal papers
for another was considered in Brabson v. Wilkins, 19 N. Y.
2d 433, 227 N. E. 2d 383 (1967):

“There is an essential difference between obstruet-
Ing a prisoner’s access to a court in his own right and
a rule stopping him from drawing up legal papers for
other prisoners. No prisoner has a constitutional right
to draw legal papers for other people. If 1s not pos-
sible to deduce such a right from anything said or
decided in Ex Parte Hull . . .” 227 N. E. 24 at 384.

The Brabson decision was cited with approval in Owens
v. Russell, 277 F. Supp. 390 (D. C. M. D. Penn. 1967):

“Owens 18 not being denied access to the courts by
a rule prohibiting another inmate with more legal’
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ability from drawing his pefition for him. All that
is required in a habeas corpus petition 1s a statement
of the facts on which the petitioner bases his elaim

that he is being held illegally.” 277 I'. Supp. at 391.

Respondents respectfully submit that the Court helow
properly concluded that:

“The problem of providing effective access to legal
assistance at all stages of eriminal justice, from pre-
trial to post-conviection, certainly deserves the con-
cern which the District Court showed in this case.
However, its solution is more likely to he assured if
it is attended to by the bench, bar, and law schools
rather than left to the ad hoc procedures sanctioned
in the District Court.” 382 F. 2d at 357.

CONCLUSION.

The petitioner clearly has not been denied access to the
courts. Submifted, neither have the other inmates of the
Tennessee Stafe Penitentiary. Although the petitioner’s
motive In this regard is immaterial, 1t would be unreal-
1stic to consider same entirely alfruistic. It is true that
some prisoners may have more ability than others. This
fact, however, does not justify the activity of the peti-
tioner within the confines of the State Penitentiary.
Should a prisoner overloock a ground for relief in one
pefition, he may, of course, file another. There i1s abso-
lutely no reason to believe that prison officials wouid fail
to nofify the court should an inmate advise them of a
complete inability, either mental or physical, to prepare
a habeas application on his own behalf, Prisoners do not
seek the services of the petitioner due to illiteracy but
rather state that they lack the necessary “‘legal knowl-
edge’’. Tennessee provides penitentiary inmates with a
fair and simple procedure within which to challenge the
consfitutionality of eriminal convictions. Once a petition
1s filed, counsel 1s appointed almost as a matter of eourse.



Although the regulafion in question was undoubtedly
adopted as a disciplinary measure, it will inevitably be
the ‘‘inmate client’’ who suffers the most from this
practice. Surely, little benefit results from the filing of
substantially identical petitions on behalf of numerous in-
mates. There is an essential difference between obstruct-
ing a prisoner’s access to the courts and a regulation pro-
hibiting the petitioner from drafting legal papers for
others. It is therefore respectfully submitted that neither
the intent nor the effeet of the regulation in question
denies or restricts aceess to the courts.
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Afttorney General & Reporter,
State of Tennessee,

THOMAS E. FOX,

Deputy Atforney (General,
State of Tennessee,
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State of Tennessee,

Supreme Court Building,
Naghville, Tennessee 37219,

Counsel for Respondents.
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Karl P. Warden,
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APPENDIX TO BRIEF,

CHAPTER 38—POST-CONVICTION PROCEDURE,

Section.
40-3801.

40-3802.

4(-3803.
4{)-5804.

40-3800.
40-3806.
40-3807.
40-3808.

40-3809,
40-3810.

40-3811.
40-5812.

40-3813.

4(-3814.
40-3815.

4()-3816.
40-3817.

T1tle.

When prisoners may petition for post-conviction
relief.

Hiling of petition.

Contents of peftition and supporting papers.
When relief granted.

Processing of petitions by clerk of trial court.
Amendment of petitions not in preseribed form.

Petitions for habeas corpus may be treated as
petitions under this chapter.

Procedure when petition is before the court.

Presentation of evidence at hearing—Transpor-
tation of petitioner.

Scope of hearings.

When ground for relief 1s ““previously deter-
mined”’.

Furnishing certified copies of documents or other
parts of the record to indigent petitioners.

District attorney-general shall represent state.

Dismissal, withdrawal or amendment of peti-
tions.

Recording of evidentiary hearings.

Taking of evidence.

40-3818. Final disposition of petitions.
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40-3819. Nofice of final judgments by clerk of court.

40-3820. When petitioner denied right of appeal in viola-
lation of the Constitution—Proeedure.

40-3821. Determination of ndigency—Appointment of
counsel and court reporters.

40-3822. Appeal after final judgment.

40.3823. Supreme Court may promulgate rules of prac-
fice and procedure.

40-3824. Bail during new trial or delayed appeal—Ex-
ception.

40-3801. Title.—This chapter may be referred to as the
‘‘ Post-Conviction Procedure Aect.” [Acts 1967, ch. 310,
§ 27.]

40-3802. When prisoners may petition for post-convic-
tion relief.—A prisoner in custody under sentence of a
court of this state may petitfion for post-conviction relief
under this chapter at any time after he has exhausted his
appellate remedies or his time for appeal in the nature
of a writ of error has passed and before the sentence has
expired or has been fully satisfied. [Aects 1967, ch. 310,

$1.]

40-3803, Filing of petition.—To begin proceedings un-
der this chapter, the petitioner shall file a wrtten petition
with the clerk of the eourt where the convietion occurred

naming the state of Tennessee as the defendant. No filing
fee shall be charged. [Aects 1967, ch. 310, § 2.]

40-3804, Contents of petition and supporting papers.—
The petition shall briefly and clearly stafe:
1. Petitioner’s full name and address;

2. The indictment number, 1f known, and the offenses
for which the sentence was pronounced;
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3. The name and location of the court which pronounced
the sentence;

4. The date the sentence was pronounced;
5. The terms of the sentence;
6. What restraint of liberty is presently being imposed;

7. Who is imposing the present restraint, and when 1if
commenced;

8. Any appeals and all other applications for relief pre-
viously filed inecluding the date decided, the court, the
grounds asserted and the result;

9. The names of the lawyers who have represented the
pefitioner and at what stage of the proceedings;

10. Facts establishing the grounds on whick the claim
for relief is based, whether they have been previously pre-
sented to any court and, if not, why not. If no prior pe-
tition under this chapter has been filed, the petition shall
set forth each of the individual grounds, if any, required
by the rules of the Supreme Court;

11. Whether the petitioner has a lawyer and, if noft,
whether he has funds to hire a lawyer; and

12. Any other information required by rule of the Su-
preme Court.

The petition shall have attached affidavits, records or

other evidence supporting its allegations or shall state
why they are not attached. [Aects 1967, c¢h. 310, § 3.]

40.3805. When relief granted.—Relief under this chap-
ter shall be granted when the conviction or sentence is
void or voidable because of the abridgement in any way
of any right guaranteed by the Constitution of this state
or the Constitution of the United States, including a right
that was noft recognized as existing at the time of the
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trial if either Constitution requires retrospective applica-
tion of that right. [Aects 1967, ch. 310, § 4.]

40-3806. Processing of petitions by clerk of trial court.
—When the clerk of the trial court receives any petition
applying for relief under this chapter, he shall forthwith:

(1) make three (3) copies of the petition,

(2) docket and file the original pefition and 1ts atfach-
ments,

(3) mail one (1) copy of the petition to the attorney-
egeneral and reporter, Supreme Court Building, Nashville,

(4) mail or forward one (1) copy of the petition to the
distriet attorney-general,

(5) mail or forward one (1) copy to petitioner’s attor-
ney, and

(6) notify the judge. [Acts 1967, ch. 310, §5.]

40-3807. Amendment of petitions not in prescribed
form.—No petition for relief shall be dismissed for fail-
ure to follow the preseribed form or procedure until after
the judge has given the petitioner reasonable opportunity,

with the aid of counsel, to file an amended petition. [Acts
1967, ch. 310, § 6.1

40-3808. Petitions for habeas corpus may be treated as
petitions under this chapter.——A petition for habeas cor-
pus may be treated as a petifion under this chapter when
the relief and procedure authorized by this chapter ap-
pear adequate and appropriate, notwithstanding anvthing
to the contrary in fitle 23, chapter 18 of the Code, or any
other statute. [Aects 1967, ch. 310, § 7.]

40-3809. Procedure when petition is before the court.—
When the petition has been competently drafted and all
pleadings, files and records of the case which are before
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the court eonclusively show that the petitioner is entfitled
to no relief, the court may order the petition dismmssed.

In all other cases the court shall grant a hearing as
soon as practicable. The trial court shall issue such inter-
locutory orders, including a stay of execution, as may be
required.

Where the petitioner is under the death sentence, the
judge of any court of record with eriminal jurisdietion in
the county where the prisoner is confined or the justice of
any appellate court may for good cause stay execution
pending the filing of the petition with the frial judge and
his interlocutory action thereon. [Aects 1967, ch. 310, ¢ 8.]

40-3810. Presentation of evidence at hearing—Transpor-
tation of petitioner.—If the petitioner has had no prior
evidentiary hearing under this act and in other cases
where his petition raises substantial questions of faect as
to events in which he participated, he shall appear and
testify. Co ;};EI

If the petitioner is imprisoned, the warden shall ar-
range for transportation of the petitioner to and from the
court upon proper orders issued by the frial judge. The
sheriff of the county where the proceeding is pending
shall have the authority to receive and fransport the peti-
tioner to and from the penitentiary and the court, if the
court so orders or if for any reason the warden 18 unable
to transport him. The sheriff shall be entitled to the
same costs allowed for the fransportation of prisoners as
is provided in eriminal cases upon the presenfation of the

account certified by the judge and distriet atfornmey-gen-
eral. [Aects 1967, c¢h. 310, § 9.] '

40-3811. Scope of hearings.—The scope of the hearing
shall extend to all grounds the petitioner may have, except
those grounds which the court finds should be excluded



because they have been previously determined, as heren
defined. [Acts 1967, ch. 310, § 10.]

40-3812. When ground for relief is ‘‘previously deter-
mined.’’—A ground for relief is ‘‘previously determined”
if a court of competent jurisdietion has ruled on the merits
after a full and fair hearing. [Aects 1967, ch. 310, § 11.]

40-3813. Furnishing certified copies of documents or
other parts of the record to indigent petitioners.—If the
judge finds that the petitioner 1s indigent as defined in
§ 40-2014, the judge 1s empowered to issue an order di-
rected to the clerk of any court in Tennessee to furnish
without cost to the petitioner certified copies of such doeu-
ments or parts of the record on file in his office as may

be required. [Acts 1967, ch. 310, § 12.]

40-3814. District attorney-general shall represent state.
~-The distriet attorney-general shall represent the state
and respond by proper pleading on behalf of the state
within thirty (30) days after receiving notice of the
docketing or within such time as the court orders. If the
petition does not include the records or transcripts, or
parts of records or transcripts that are material to the
questions raised therein, the distriet attorney-general 1s
empowered to obtain them at the expense of the state and
shall file them with the responsive pleading or within a
reasonable time thereafter. The district attorney-general
shall be reimbursed for any expenses including travel in-
curred I1n connection with the preparation and trial of
any proceeding under this chapter. This expense shall be
pald by the state of Tennessee, and shall not be inecluded
in the expense allowance now received by the various
distriet attorneys-general.

It shall be the duty and function of the state attornev-
ceneral and his staff to lend whatever assistance may be
necessary to the distriet attorney-general in the trial and
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disposition of such cases. In the event an appeal 1s taken
or a delayed appeal in the nafture of a writ of error is
oranted, the state attorney-general and his staff shall
represent the state and prepare and file all necessary
briefs in the same manner as now performed in connection

with eriminal appeals. [Aects 1967, ch. 310, § 13.]

40-3815. Dismissal, withdrawal or amendment of peti-
tions.—The court may grant leave to withdraw the pefi-
tion at any time prior to the entry of the judgment, may
freely allow amendments and shall require amendments
needed to achieve substantial justice and a full and fair
hearing of all available grounds for relief. The distriet
attorney-general shall be allowed a reasonable time to
respond to any amendments.

The court shall look to the substance rather than the.
form of the pefition and no petition shall be dismissed
for technical defects, incompleteness or lack of eclarity

unfil after the petitioner has had reasonable opportunity,
with aid of counsel, to file amendments, [Acts 1967, ch.

310, § 14.]

40-3816. Recording of evidentiary hearings.—All evi-
dentiary hearings shall be recorded. [Aects 1967, ch. 310,
§ 15.]

40-3817. Taking of evidence.—Evidence may be taken
orally or by deposition, or in the discretion of the judge
by affidavit. If affidavits are admifted, any party shall
have the right to propound written interrogatories to the
affiants or to file answering affidavits. [Aets 1967, ch.

310, § 16.)]

40-3818. Final disposition of petitions.—If the court
finds that there was such a denial or infringement of the
rights of the prisoner as to render the judgment void or
voidable, the court shall vacate and set aside the jude-
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ment or order a delayed appeal as hereinafter provided
and shall enter an appropriate order and any supple-
mentary orders that may be necessary and proper. Costs
shall be taxed as 1n eriminal cases.

Upon the final disposifion of every petition, the court
shall enter a final order, and except where proceedings
for delayed appeal are allowed, shall set forth in the order
or a written memorandum of the case all grounds pre-
sented and shali state the findings of fact and conclusions
of law with regard to each such ground.

Where the petitioner has court-appointed counsel, the
court may require petifioner’s counsel to file a wverified
statement of dates and times he has consulted with peti-

tioner and this statement shall become a part of the record.
[Acts 1967, ch. 310, §17.]

40-3819. Notice of final judgments by clerk of court.—
The clerk of the eourt shall send a copy of the final judg-
ment to the petfitioner, the petitioner’s counsel of record,
any authority imposing restraint on the petitioner and the

attorney-general and reporter at Nashville. [Aets 1967,
ch. 310, § 18.]

40-3820. When petitioner denied right of appeal in
violation of the Constitution—Procedure.—When the trial
judge conducting a hearing pursuant fo this chapter finds
that the pefitioner was denied his right to an appeal in
the nature of a writ of error from his original conviction
in violation of the Constitution of the United States or the
Counstitution of the state of Tennessee and that there 1s an
adequate record of the original trial proceeding available
for such review, the judge can:

(1) If a bill of exceptions was filed, grant a delayed
appeal in the nature of a writ of error.

(2) If, 1n the original proceedings, a motion for a new
trial was filed and overruled but no bill of exceptions was
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filed, authorize the filing of the bill of exceptions in the
convicting court and the order authorizing the filing shall
be deemed to be the order or action of the court which
occasioned the filing of said bill of exceptions as author-

ized by § 27-111.

(3) If no motion for a new trial was filed in the original
proceeding, authorize such motion to be made before the
original trial court within thirty (30) days. Such motion
shall be disposed of by the original trial court as if the
motion had been filed under authority of § 27-201.

Any bill of exceptions filed pursuant to this section may
be approved by the judge of the court wherein the pefi-
tioner was convicted irrespective of whether suech judge
presided over the case at the time of the original trial.

An order granting proceedings for a delayed appeal
shall be deemed a final judgmeni for purposes of the
review provided by § 40-3822. If either party does appeal,
the time limifs provided in this seetion shall be computed
from the date the eclerk of the trial court receives fthe
order of the appellate court determining the appeal.

The judge of the court which sentenced a prisoner who
has sought and obtained relief from that sentence by any
procedure in a federal court is likewise empowered to
grant the relief provided in this section. [Aets 1967, ch.
310, § 19.]

40-3821. Determination of indigency—Appointment of
counsel and court reporters.—Indigency shall be deter-
mined and counsel and court reporters appoinfed and re-

imbursed as now provided for eriminal and habeas corpus
cases by §§ 40-2014-40-2043. { Acts 1967, ch. 310, § 20.]

40-3822. Appeal after final judgment.—The order grant-
ing or denying relief under the provisions of this chapter

shall be deemed a final judgment, and an appeal may be
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taken to the Court of Criminal Appeals by simple appeal.
A motion for a new trial shall not be required for such
appeal. [Acts 1967, ch. 310, § 21.]

40-3823. Supreme Court may promulgate rules of prac-
tice and procedure.—The Supreme Court may promulgale
rules of practice and procedure consistent with this chap-
ter, including rules preseribing the form and contents of
the petition, the preparation and filing of the record and
assignments of error for simple appeal and for delaved
appeal in the nature of a writ of error and may make

petifion forms available for use by petitioners. [Acts
1967, ch. 310, § 22.]

40-3824. Bail during new trial or delayed appeal—Ex-
cepfion.—When a new {trial or delayed appeal in the
nature of a writ of error 1s granted, release on bail shall
be discretionary with the trial judge pending further pro-

ceedings. In all other cases the petitioner shall not be
entitled to bail. [Acts 1967, ch. 310, § 23.]

Effective Date. Acts 1967, ch. 310, § 28.
July 1, 1967.



