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OCTOBER TERM, 1967 

No. 1195 

Wrr.TJAM JoE JOHNSON, 

P etition.etr, 
v. 

HARRY S. AVERY, Commissioner, Department of ColTections 
• 

and 

LAKE RussELL, Warden, Tennessee State Penitentiary, 
Nashville, Tennessee, 

Respondents. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEAI.S 

FOR. THE SIXTH CffiCUIT 

BRIEF FOR THE PETITIONER 

Opinions Below 

The opinion of the District Court for the Middle District 
of Tennessee is reported at 252 F. Supp. 783 (M.D. Tenn. 
1966). The opinion of the Court of Appeals for the Sixth 
Circuit is reported at 382 F.2d 353 (6th ·Cir. 1967). 



2 

Jurisdiction 

The judgment of the Court of Appeals for the Sixth Cir­
cuit was made and entered on August 31, 1967. The juris­
diction of this ·Court is invoked under 28 U.S.C. §1254(1) 
(1964). The petition for certiorari was filed on November 
9, 1967, and was granted on March 4, 1968. 

Constitutional Provisions and Statutes Involved 

The First Amendment to the Constitution of the United 
States: 

Congress shall make no law respecting . . . the right 
of the people ... to petition the Government for a 
redress of grievances. 

The Fifth Amendment to the Constitution of the United 
States: 

[N]or shall any person ... be deprived of life, liberty, 
or property without due process of law. 

The Sixth Amendment to the Constitution of the United 
States: 

In all criminal prosecutions, the accused shall 
have the assistance of counsel for his defense. 

• • • 

The Fourteenth Amendment to the Constitution of the 
United States~ 

No State shall make or enforce anv law which shall • 

abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprin• any person 

I 
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of life, liberty, or property, without due process of 
law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

28 u.s.c. § 1915 (d) (1964) : 

The court may request an attorney to represent any 
such person unable to employ counsel and may dismiss 
the case if the allegation of poverty is untrue, or if 
satisfied that the action is frivolous or malicious. 

28 u.s.c. § 2242 (1964) : 

Application for a writ of habeas corpus shall be ip 
writing signed and verified by the person for whose 
relief it is intended or by someone acting in his behalf. 

Tennessee Code Annotated § 23-1801 ( 1955) : 

Grounds for writ. Any person imprisoned or re­
strained of his liberty, under any pretense whatsoever 
. . . may prosecute a writ of habeas corpus, to in­
quire into the cause of such imprisonment and re­
straint. 

Tennessee Code Annotated § 40-2019 (Supp. 1967): 

Proceedings for writs Indigency determined and 
counsel appointed. In all proceedings for the writ of 
habeas corpus or the writ of error coram nobis, the 
court having jurisdiction of such matters shall deter­
mine the question of indigency and appoint counsel, 
if necessary . . . 

• 
• 

• 
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Questions Presented 

Whether a state prison regulation which prohibits a 
prison inmate from assisting a fellow inmate in preparing 
petitions for writs of habeas corpus and other legal papers, 
when no other help is available, is invalid under 28 U.S.C. 
~ 2242 or the United States Constitution. 

Whether a federal district court mav intervene with a • 

writ of habeas corpus to prevent prison officials from en-
forcing disciplinary sanctions against a prisoner who has 
violated a prison regulation which conflicts with federal 
law. 

Statement 

Petitioner, William Joe Johnson is a prisoner in the 
Tennessee State Penitentiary. He was placed in solitary 
confinement on several occasions for violating a prison 
regulation which reads : 

"No inmate will advise, assist or otherwise contract 
to aid another, either with or without a fee, to prepare 
Writs or other legal matters. It is not intended that an 
innocent man be punished. When a man believes he is 
unlawfully held or illegally convicted, he should pre­
pare a brief or state his complaint in letter form and 
address it to his lawyer or a judge. A formal Writ is 
not necessary to receive a hearing. False charges or 
untrue complaints may be punished. Inmates are for­
bidden to set themselves up as practitioners for the 
purpose of promoting a business of writing "\Vrits." 
(A. 89[7]) 
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On the last occasion, after servjng eleven consecutive 
months in solitary confinement, petitioner sought relief in 
federal district court under the Civil Rights .Act of 1964. 
(.A. 7) Construing the motion as a petition for habeas 
corpus (.A. 7), the District Court held that the prison 
regulation conflicted with 28 U.S.C. ~ 2242, in that it had 
the effect of suppressing the assertion of federal con~titu­
tional rights in court by prisoners who are incapable of 
drafting their own petitions; the Court therefore ordered 
the release of petitioner from solitary confinement. (.A. 49) 
On appeal, the Court of .Appeals for the Sixth Circuit re­
versed; while that Court agreed with the District Court 
that petitioner had standing to question the validity of 
the prison regulation, and that a petition for habeas corpus 
was an appropriate procedure to attack the validity of dis-· 
ciplinary confinement, the Court held that judicial review 
of the internal affairs of a prison should be granted only 
in cases which clearly demonstrate an interference with 
fundamental constitutional rights. The Court went on to' 
say that Tennessee has an undisputed right to regulate 
the practice of law within its boundaries, and that neither· 
the Constitution nor 28 U.S.C. ·§ 2242 provides: a prison in­
mate a right to assist another inmate in legal matters. (.A. 
91) 

Summary of Argument 

The prison regulation here being questioned absolutely 
prohibits the giving of assistance by one prison inmate to· 
another in preparation of a petition of habeas· corpus. The 
practical effect of this prohibition is substantially to block 
access to the courts with jurisdiction to hear such cases: 
when the petitioner is incapable of preparing an intelligible 
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petition without assistance of some kind. Petitioner sub­
mits this practice is in violation of the United States Con­
stitution. 

Petitioner further submits that 28 U.S.C. ~ 2242 as 
amended permits such assistance in the preparation of peti­
tions. 

Petitioner submits that this right to receive assistance 
carries with it a concomitant right in others to give the 
assistance needed in the preparation of these petitions. 

Petitioner further submits that states may not abridge 
the right to apply for redress in the courts by calling the 
help received in the IJreparation of petitions "the practice 
of law". At most such assistance is clerical and the person 
assisting is not practicing law but is acting as a lay inter­
mediary. In the absence of such assistance many prisoners 
would never be able to gain the attention of the courts. Fur­
ther, if the state courts will not hear their causes, their 
capacity to exhaust state remedies is severely impaired. 
Since such assistance is available to persons who can afford 
counsel, the effect of this prison rule is to discriminate 
against the indigent and inarticulate prisoners in viola­
tion of the United States Constitution. 

Petitioner submits that the federal courts have a duty 
to intervene in prison administration when, as here, the ad­
lninistration has acted in a fashion which interferes with 
fundamental rights guaranteed by the Constitution. Ac­
cess to the courts is just such a right which must be pro­
tected. 

Petitioner urges the view that there are other accept­
able alternatives to this prison regulation. The state could 
provide free counsel for those prisoners who n0Pd counsel 
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or impose reasonable regulation on prison assistance, or· 
provide access to public defenders charged with the respon­
sibility of assisting prisoners. The State of Tennessee has 
not seen fit to adopt any of these alternativ_es. In the ab­
sence of some such alternatives many persons are being. 
denied their constitutional rights because they are indigent 
or inarticulate. 

ARGUMENT 

1. A Prison Regulation Which Forbids One Inmate to 
Assist Another in Preparing Habeas Corpus Petitions 

• 

Violates the Constitutional Right to Due Process of 
Law. 

The prison regulation here in question does not seek 
reasonably to regulate Prisoner assistance; rather, it abso­
lutely prohibits the activities of "jailhouse lawyers". Sucb 
a regulation has the effect of limiting, and perhaps denying 
altogether, a means of access to courts for those prisoners 
who are incapable of preparing their own petitions or ob­
taining assistance elsewhere. While an indigent prisoner 
may be able to obtain the assistance of court appointed 
counsel in both federal and Tennessee habeas corpus pro­
ceedings after he has presented a case with sufficient merit 
to entitle him to a hearing [see 28 U.S. C. § 1915 (d) (1964) 
and Tenn. Code .Ann. § 40-2019 (1966) ], there is no provi­
sion under either law for the appointment of counsel in 
the preparation of petitions. It is in this context that the 
prison regulation should be viewed. 

From its experience with habeas corpus petitions, the 
District Court noted that many prisonert:l, inarticulate, 
illiterate or of substandard intelligence, would be "totally 
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incapable of preparing an intelligent petition" without as­
sistance of some kind. Recent statistics compiled by Ten­
nessee Prison officials indicate that, simply from the 
standpoint of intelligence, a substantial percentage of the 
inmates are incapable of drafting a meaningful petition. 
See Appendix to brief, iJnfra) p. 19. See also Note, Constitu­
tionaL Law: Prison "No-Assistance" Regulation ... ~ mtd the 
Jailhouse Lawyer, 52 Duke L.J. (April196S). Thl' District 
Court also observed that the State of Tennl'ssee has not 

• 
provided other means through which illiterate prisoners 
can obtain access to qualified attorneys. Of course, the 
same educational, psychological or mental dl'ficiencies which 
make it jmpossible for a prisoner independently to draft 
an intelligent petition would also make it unlikely that he 
could draft a letter which 'vould arouse an attornev's inter-• 

est. A further jmpediment to outside assistance by an at­
torney is the fact that the great majority of prisoners 
are indigent and unable to pay a legal fee, and rare indeed 
is the attorney who is willing to travel to the state peni­
tentiary to listen to the story of an indigent prisoner. 
Under such circumstances, the consequence of this prison 
regulation is that access to federal and state courts is 
blocked for many prisoners. Indeed, such a regulation 
strikes at the very threshold of the only entrance to the 
courts. Petitioner respectfully urges that the regulation 
is in violation of his rights under the equal protection and 
due process clauses of tbe Fourteenth Amendment to the 
United States Constitution and under those decisions of 
this Court which declare that prisoners' channels to ft>deral 
courts must not be obstructed by prison officials. See e.g., 
Dowd v. United States ex ·rel. Cook, 340 U.S. 206 (1951); 
White v. Ragen, 324 U.S. 760 (1945); Coclwan v. Kansas, 
316 U.S. 255 (1942); Ex Pa1·te Hull, 312 U.S. 646 (1941). 
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See also Coonts v. Wainwright, 2 Crim. L. Rep. 249'5 (U.S. 
D.C. M.D. Fla., Feb. 29, 1968). , 

2. 28 U.S.O. § 2242 Grants Petitioner a Federal Right to 
Assist Other Inmates in Seelcin.O' Redress in Federal - 0 . 

District Court. 

In 1948, 28 U.S.C. "§ 2242 was amended to read: "Ap­
plication for a writ of habeas corpus shall be in writing 
signed and verified by the person for whose relief it is in­
tended or by someone acting in his behalf." (Emphasis 
added to show amendment) The District Court construed 
this provision to grant a federal statutory right to assist­
ance by fellow prisoners in preparing petitions in the 
absence of an acceptable alternative means of assistance. 
Petitioner believes that since § 2242 authorizes a person to 
"sign and verify" a petition for another, and thus, in effect, 
to present the petition to the Court, a fortiori the section 
authorizes such a person to assist in drafting a petition. 
According to the legislative history, the amendment to 
·§ 2242 was not designed to restrict common law rights in 
habeas corpus petitions, but was intended to reflect "the 
actual practice of the courts." See H.R. Rep. No. 308, 
80th Cong., 1st Sess., A 178 (1947). Numerous decisions 
relying on common law precedents affirm the right of one 
party to petition for habeas corpus for a second party 
if it ia shown that the second party is incapable of filing 
his own petition. See, e.g., Nash v. MacArthur, 184 F.2d 
606 (D.C. Cir. 1950); Collins v. Traeger, 27 F.2d 842 (9th 
Cir. 1928); United States ex rel. Bryant v. Houston, 273 · 
Fed. 915 (2d Cir. 1921). Indeed, this Court has recognized 
the ·rule permitting a properly authorized third party to 
appear in behalf of another who is incapable of present­
ing a petition, see· Rosenburg v. United States, 346 U.S. 273; 

• 
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291 (1953) (dictum}., and has heard cases on habeas corpus 
raised by third persons. See, e.g., United States ex rel. 
Accardi v. Shaughnessy, 347 U.S. 260, 263 (1954); United 
States ex rel. Toth v. Quarles, 350 U.S. 11 (1955). This rule 
is clearly designed to insure that habeas corpus is equally 
available to persons who are incapable of pn·paring a peti­
tion. 

Petitioner in the case at bar has neYer asserted a broad 
right to represent other inmates in actual court proceed­
ings. Petitioner is arguing for a much narrower right to 
assist another jumate in getting his case before a Federal 
District Court, the primary task being the preparation of 
an intelligible letter or petition requesting the court to hear 
the case. Since the common law rule and, presumably, 
'§ 2242, permit one person to prepare a petition and appear 
before the court for another in proper cases, the rule 
should also protect a person who assists in preparing a 
petition even though his participation in the proceedings 
end in the preliminary stages. Otherwise the benefit con­
ferred by the Amendment to § 2242 would be illusory to 
many prison inmates since illiterate or mentally handi­
capped prisoners are unlikely to have acces::; to assistance 
from sources outside the prison. 

3. Petitioner Is an Appropriate Party to Assert the In­
validity of the Prison Regulation. 

WbHe the constitutional or statutory right to prisoner 
assistance rests primarily in the inmate who receives as­
sistance, since it is his right to court access which is pro­
tec.ted, a concomitant right in others to give assistance 
is necessarily created. Otherwise the right to receive as­
sistance would in most cases be rendered int>:ffectiYe, since 
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to deny the person giving assistance is to deny the prisoner 
who cannot helJil himself. See Brotherhood of Railroad 
Trainmen v. Virginia, 377 U.S. 1, 8 (1964); cf. Edwards v. 
California, 314 U.S. 160 (1941), where defendant's convic­
tion for assisting an .indigent non-resident to enter the state 
was struck down, even though the primary right to freedom 
of movement was presumably in the person assisted. 

4. The Prison Regulation in Issue Is Not an Appropriate 
Exercise of the State's Power to Regul<1te the Practice 
of Law. 

The Court of Appeals upheld the validity of the prison 
regulation on the basis of the "undisputed right" of indi­
vidual states to regulate the practice of law within its 
boundaries. However, recent cases indicate there is a limit 
on the state's power to regulate the practice of law when 
the regulation has the practical effect of restricting the 
ability of unsophisticated persons to seek legal redress in 
courts. See United Mine Workers of America, Dist. 12 v. 
Illinois State Bar Ass'n, 88 S. Ct. 353 (1967) ; Brotherhood 
of Railroad Trainmen v. Virginia, 377 U.S. 1 (1964); 
NAACP v. Button, 371 U.S. 415 (1963). In any even,.t, the 
federal right in the prisoners to free access to courts 
must take priority over any asserted State interest in the 
regulation of the practice of law. In Ex Parte Hull, 312 
U.S. 546 (1941), the Court firmly asserted that "the state 
and its officers may not abridge or impair petitioner's right 
to apply to a Federal Court for a writ of habeas corpus.'' 
312 U.S. at ·549. The right to access would be of little 

• 

value to the illiterate prisoner if the State could foreclose 
his only effective available assistance by declaring such as­
sistance to be the unauthorized practice of law. Mo:reov~r,. 

as mentioned earlier, petitions of habeas corpus presented 

• 
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by a "next fl'iend" have long been permitted by the courts 
(s.ee e.g.!- Nasl~ v. ~MacArthur, 184 F.2d 606 (D.C. Cir. 
1950); Collins v. Traeger, 27 F.2d 842 (9th Cir. 1928); 
United States ea;. rel. Bryant v. Houston, 273 Fed. 915 (2d 
Cir¥ 1921), and this practice has never been viewed as an 
unauthorized practice of law. Even in Tennessee state 
courts, petitions prepared by other inmates have been per­
mitted. See Tennessee ex rel. Dawsm~> v. Hc1tderson, No. 
38461 (Tenn., filed Oct. 28, 1967), in which the court held 
that a hearing must be granted on a petition which, as the 
court aclmowledged, was prepared by a llrison ''writ writer" 
(in fact, by William Joe Johnson, Petitioner in this case). 
Furthermore, the Tennessee Supreme Court has strongly in­
dicated that it would not characterize all such clerical ac­
tivities as unauthorized practice. See Haverty Furniture 
Co. v. Fotc.st, 174 Tenn. 203, 124 S.W. 2d 694 (1939). 

Of course, the traditional reason given for the state's 
authority to regulate the practice of law i\::; that the- state 
has an :interest in protecting unwary clients from the conse­
quences o£ bad advice given by unscrupulous or ill-trained 
attorneys. Legal advice in preparing a petition for habeas 
corpus, however,. whether by trained counsPl or by a fellow 
prisoner, will not have· permanent detrinwntal effects, since 
the petitioner is always able to present later pE:'titions . 
.Also, unUke the practice of law generally, the preparation 
of petitions, such as in this case, is directly within the super­
vision of the court, which is in a position to prevc>nt abuses 
and limit the consequences of bad achrice. But moRt im­
portant is the fact that a proper petition for habE:'as eorpus 
is. only a clear and simple statement of the faets whirh 
meTit. relief; thus, an acceptable petition can be prepared 
by a person w.ith a minimum of legal lrnowled~c>. It is a 
distoJJtion to characterize this activity as the "practice of 
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law" the assistance provided should be classified as "cleri-· 
cal"; petitioner is acting as a lay intermediary: one who 
sends a letter or other document to a court, calling the 
court's attention to facts which are thought to merit relief. 
Petitioner does not dispute the fact that the best legal ad­
vice can be received from a licensed attorney, but under 
the circumstances, prisoner assistance is certainly _prefer­
able to the alternative of no assistance at all. And no as­
sistance at all is the inevitable result of interpreting and 
prohibiting petitioner's activities as the practice of law. 

The prison regulation in this case makes no distinction 
between assistance in federal court and state court peti­
tions, and the record does not show whether petitioner was 
disciplined for assisting in a federal or a state court peti­
tion. Petitioner believes this should not matter. As to 
federal court petitions, the state should not be permitted 
to discipline a prisoner for conducting an activity which is 
authorized and acknowledged by a federal district court, 
since the practice of law before a federal court is peculiarly 
within the province of supervision of the federal court and 
should not be subject to state regulation. See Sperry v. 
Florida, 373 U.S. 379 (1963); Spanos v. Skouras Theatres 
.Corp., 364 F.2d 161 (2d Cir. 1966); Lefton v. City of Hat­
tiesburg, 333 F.2d 280 (5th Cir. 1964). Furthermore, if 
there is a right to assist in federal court but not state court 
petitions, the prison regulation, absolute on its face, should 
be held invalid because of its inhibitive effects on protected 
activity (assistance in federal petitions), even though peti­
tioner was disciplined for assisting in a state petition. See 
Thornhill v. Alabama, 310 U.S. 88 (1940). More important, 
petitioner believes that the right to assistance should be 
applied with equal vigor in state petitions, in view of the · 
fact that a prisoner, in order to attack a conviction by ' 
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federal habeas corpus, must "exhaust his state court reme­
dies.'' The state proceeding would become a ~tumbling block 
to federal relief if a prisoner cannot ha\·e assistance in 
state petitions since he may not be able to prepare an in­
telligible petition without assistance, so as to raise tl1e 
merits in the state court and "exhaust his state n•medies." 
Moreover, since the state has made availablP habeas corpus 
proceedings (see Tenn. Code Ann. Seetion 23-1801 (1955) ), 
a prison regulation which has the effPrt of making these 
procedures available only to literate or IYPalthy prisoners 
violates the equal protection clause of the Fourteenth 
Amendment. Bee Smith v. Bervnett, 365 U.S. 708 (1961). 
(Filing fee for state habeas corpus petitions held invalid.) 
The effect of the prison regulation is to discriminate against 
an identifiable class of illiterate or inarticulate pl'isoners, 
and this form of discrimination is just as imidious as a 
discrimjnation against indigents. 

Petitioner also would point out to tlw court that respon­
dent is not charged with the responsibility of promulgating 
rules regarding the unauthorized practice of law in Ten­
nessee and thus the prison regulation in question may not 
be justified on that basis. Bee Coonts v. Wainwright, 2 Crim. 
L. Rep. 2495 (U.S.D:C. M.D. Fla., Feb. ~9. 1963). 

5. The District Court Had the Power and the Duty to 
Order the Prison Officials to Release Petitioner From 
Solitary Confinement. 

'W.bile Federal courts have traditionally been r<>luctant 
• 

to issue orders which mav interfere with the internal ad-
* 

ministration of prisons, it has always been understood that 
a federal court has the power to issut> such an order·­
the only question is whether the court shonld issue the 
particular order requested. It should be> noted that the Fed-
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eral District Court order in this case, ordering petitioner's 
• 

release from solitary confinement, does not have the effect 
of supervising the internal affairs of Prison Administra­
tion. The order is negative in character: it prevents the 
enforcement of an invalid regulation. No affirmative duties 
are imposed on the prison officials which would require 
continued Court supervision. Moreover, as the Court of 
Appeals for the Sixth ·Circuit framed the issue, prison regu­
lations are subject to review only if "it can be clearly dem­
onstrated that they interfere with fundamental rights guar­
anteed by the constitution" (Appendix, p. 93). Petitioner 
submits that the right to free access to federal and state 
courts is such a ''fundamental right". In Ea;. Parte Hull, 
this ·Court said that "the state and its officers may not 
abridge or impair petitioner's right to apply to a federal 
court for a writ of habeas corpus." 312 U.:S. 546, 549 (1941). 
See also Dowd v. United States ex rel. Cook, 340 U.S. 206 
(1951) ; White v. Ragen, 324 U.S. 760 (1945) ; Cochran v. 
Kansas, 316 U.S. 255 (1942). 

Summary 

Petitioner recognizes that problems of discipline and 
inmate morale might justify regulation of "jailhouse law­
yers." Petitioner submits, however, that any such regula­
tion must not operate in such a way as to obstruct a sys­
tematic judicial consideration of prisoner petitions. The 
chief problem with the Tennessee prison regulation is its 
"overkill'': less drastic measures would have sufficed. One 
state has solved this difficulty by providing an alternative 
means of assistance to prisoners through a public defender 
program. See Ind. Stat. Ann. ~~ 13-1401 to 13-1406 (1956) .. 
In New Jersey, prisoners may receive assistance from li-

• 
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censed attorneys in preparing petitions by virtue of a New 
Jersey Supreme ·Court rule. See Rossmore & Koenigsberg, 
Habeas Oorptr.s and the Indigent P'rismw1·, 11 Rutgers L. 
Rev. 611 (1957). In Oregon and Minnesota, trained attor­
neys represent the prisoners as public defenders. In North 
Dakota, the County Bar Associations have set up a volun­
tary arrangement through which licensed attorneys are 
sent to the prisons on a regular basis to provide free legal 
advice. See Note, Constitutional Law: P1·ism~ uNo-Assist­
amce" Regulations and the Jailhottse Lawye1·, 52 Duke L.J. 
(April1968). In any event, the District Court in this case 
was not unaware of disciplinary problems: 

This is not to say that state prison authoritiPs may not 
impose reasonable restraints upon the activities of so­
called "jail-house lawyers," activities which doubtless 
cause many problems, including problems of prison dis­
cipline and morale. It may be, for example, that a regu­
lation prohibiting the giving or receipt of compensation 
for such services, or restricting and regulating the time 
when they could be rendered, if accompanied by reason­
able sanctions, would pass muster. Indeed, a regulation 
prohibiting the practice altogether might well be sus­
tained if the state afforded to prison inmates any rea­
sonable alternative, such as an available list of quali­
:fied lawyers wimng to vohmteer their services, access 
to a public defender having statutory autlwrity to rep­
resent them, or some other mode of ready and conveni­
ent contact with some qualified person capable of ren­
dering them assistance in the preparation of their peti­
tions or applications for habeas corpus relief. The 
present regulation, however, is absolute in its terms, it 
affords no alternatives, and it has the practical effect 
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of silencing forever any constitutional claims which 
many prisoners might have. (Appendix, p. 46) . 

• 

In this case, the petitioner does not seek the right to 
practice law; nor does he seek an unfettered right to assist 
other inmates. What he does seek is the right to assist 
other inmates, subject to reasonable regulations, until the 
State of Tennessee has provided some alternative and ef­
fective means of assistance which assures that all inmates 
will have satisfactory access to the courts. 

Petitioner has consistently maintained that he would 
not engage in this prohibited activity if there were any 
other effective way for prisoners to receive help in calling 
their causes to the attention of the appropriate courts. 
(Appendix, p. 80). At this time there is no decision from 
this court declaring that a right to counsel exists in post 
conviction habeas corpus proceedings. And, of necessity, 
no decision describes when such a right would obtain. Peti­
tioner respectfully urges the court to :find that such a 
right does exist; that it is an integral part of procedural 
due process under the First, Fifth, Sixth and Fourteenth 
Amendments; that the fact that habeas corpus is labeled a 
civil remedy must not be allowed to obscure the very real 
fact that its primary function in our society is as a proce­
dure to regain liberty lost through the criminal process. 
See Smith v. Be'lVnett, 365 U.S. 708, 712 (1961). To be ef­
fective, a right to counsel must attach at the crucial time 
in the process. If no assistance is provided at the time the 
petition for the court is being prepared, it is unlikely 
that the petition will ever reach the stage of an actual 
hearing before the court. To receive due process in a post 
conviction proceeding the right to counsel must not be 
withheld until a critical stage in the proceedings has been 
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reached and passed. The State of Tennessee has not only 
failed to meet its obligations to provide assistance but has 
gone further and, by the use of this prison rule, has placed 
an additional burden on potential petitioners by denying 
them even the minimal assistance of a fellow inmate's 
clerical work. There is no equality in a system \vhich allows 
the rich, the articulate, or the literate to have their causes 
heard but denies or li rnits in any degree a hearing of the 
petitions for redress against the government of those who 
are poor, or illiterate, or inarticulate. A decision by this 
court allowing prisoners to assist fellow prisoners \v"ill. be 
a desirable step forward, but the only lasting solution is 
one which will require appointment of trained counsel to 
assist in the preparation of such petitions. 

Conclusion 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the Coul't of Appeals should be re~ 
versed and the cause remanded to the Court of Appeals 
with :instructions to remand it to the District Court with 
instructions that Petitioner be released from solitarv con~ 

• 

:finement and restored to his status as an ordinary prisoner 
and that the prison regulation prohibiting inmate assist­
ance in the preparation of petitions for habeas corpus 
be declared void. 

P. WARDEN 

Counsel for Petitioner 
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Appendix to Brief 

STATISTICAL SuMMARY ON INMATE PoPULATION IssuED BY 

THE TENNESSEE STATE PENITENT! ARY 

INTELLIGENCE QuoTmNT 

July 1, 1965 to June 30, 1966 

Number of 
Inmates 

Very Superior ............................................................................................................. 0 
Superior ................................................................................................................................... 9 
Above Average ................................................................................................................. 91 

Below Average ----------------------------·--·------------------------ 308 

Defective ........................................................................................................................................ 157 

July 1, 1966 to June 30, 1967 

Percentage 
of 

Inmates 

Very Superior ............................................................................................................. none 
Superior .................................................................................................................................... 1% 
Above Average ----·-------------------····-------------------------- 6% 
Average ------------------------------------------------------------------49% 
Below Average ----------·-···················--········-------------22% 
Inferior ........ ___ ..................................................................................................... ~ ..... --.. ------.......... 12% 
Defective .................................................................................................................................. 10% 

Note: The following scale 
Beta Test Manual 

Score 

Exceeding 129 
120-128 
110-119 

90-ro9 
80- 89 
71- 79 

Below 70 

is suggested by the 

Range 

Very Superior 
Superior 
Above Average 
Average 
Below Average 
Inferior 
Defective 


