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~uprttttt OJn nf t t 1luittll ~btttn 
OCTOBER TERM, 1968 

No. 40 

WILLIAM JOE JOHNSON, 

Petitioner, 

HARRY .s. AVERY, Commissioner, Department of ·Correction 
and LAKE RussELL, Warden, Tennessee State Peniten­
tiary, 

Respondents. 

ON WI!.IT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS 

FOR THE SIXTH ClRCUIT 

------·-----.. -

Motion for Leave to File Brief Amici Curiae1 

The American Civil Liberties Union believes that the 
constitutional rights of prisoners should be as closely 
guarded as those of citizens in general, perhaps more so 
since the usual political process is generally unavailable 
to prisoners for the redress of their grievances. 

The ACLU believes that this case presents important 
questions as to the rights of two separate classes of pris­
oners: the First Amendment right of prisoners to give 
legal aid to fellow inmates, and the right of untutored or il-

1 Counsel for Petitioner consented to the filing of this brief. 
Counsel for Respondents did not reply to .Amici's request for 
consent. 
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literate inmates to recei\te sucl1 assistance i11 ordc-ar to have 

free access to the courts. 

There has for too long bPPn a HY11st 110 111~1n 's land bP­
t\veen the constitutional rigl1ts (>f a }Jri8onc:ar on tlte one 
hand and the disciplinar)'" rigl1t8 of tl1P autl1orities on tl1e 
other hand'' 2 and tl1e ACL U ,,~i~l1e~ to tal{P tl1is occasion 
to urge tl1e Court to enunciate clear!)-. tl1at JJrisoners are 
not, "constitutional non-Jlersons" but tl1a t tlll?)' r(~tain all 
the rights of orclinar),. citizens, inelu<ling tl1at of free 
speech, except to tl1e extent tl1at tl1e:'-· Illll) .. b~ eul~~tailed b-:{ 
the compelling need to 1naintain necPs8ar)" disci}JlinE?+ 

Respectfull~l submittPcl, 

Ml~LvlN L. w~" 
A ttot·?tey for 111 oval1.,ts 

2 Beckett v. /{ear-nt,y, 247 F. Supp. 219, 220 (}J.D. Ga. 1965). 
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OCTOBER TERM, 1968 

No. 40 

-----------·-----------
Wrr.I.IAM JoE JoHNSON, 

-~.-

Petitioner, 

HARRY .S. AvERY, Commissioner, Department of Correction 
and LAKE RussELL, Warden, Tennessee State Peniten­
tiary, 

Respondents. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 

BRIEF AMICI ,CURIAE OF THE AMERICAN f:IVIL 
LIBERTIES UNION AND THE AMERICAN CIVIL 

LffiERTIES UNION OF TENNESSEE 

Interest of Amici 

The interest of Amici is set out in the preceding motio~. 

Statement of Facts8 

Petitioner is a prisoner in the Tennessee ,State Peniten­
tiary who was placed in solitary confinement for ~olating 
a prison regulation which absolutely forbids inmates to 

3 .Adopted from petitioner's brief. 
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''advise, assist or otherwise contract to aid" another in­
mate, whether with or without a fee, in the pr(•paration of 
petitions for habeas corpus or other legal papers. 

After serving eleven months in solitary confinement peti­
tioner brought an action in the United ::)tates District 
Court for the Middle District of Tenne~see, sePldng relief 
under the Civil Rights Act. The District l'ourt treated the 
.action as a petition for habeas corpu::; and ordered peti­
tioner's release from solitary con.finenwnt. It held that 

• 

the prison regulation conflicted with 28 r. H. C. ~2242, and 
further that it had the effect of suppre~::;ing the assertion 
of federal constitutional rights by prisoners who are un­
able to draft their own petitions. 

On appeal, the United States Court of Appeals for the 
Sixth Circuit reversed. It found that pt>titiom'r had stand­
ing, and that habeas corpus was the appropriatr means of 
attacking the validity of confinement for disciplinary rea­
sons. However, it found that courts should only review 
the internal management of prison affair~ wlH•n t]wrP is 
a clear interference with fundamental constitutional rights, 
and that no such interference was sho\V11 in thr instant 
case. The court further ht•ld that Tc•mwssc•p ha::; tlw rig-ht 
to regulate the practice of law within that statP, and that 
neither the Constitution nor ~H U. S. C'. ~2U~ allow a 
prisoner the right to assist a fpllow prisonPr in lPgal 
matters. 
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ARGUMENT 

I. 

Petitioner was punished for exercising his right to 
free speech protected by the First and Fourteenth 
Amendments. 

We urge this Court to adopt the theory, first accepted 
in Coffin. v. Reichard, 143 F. 2d 443, 445 (6th ·Cir. 1944), 
cert. denied, 355 U. S. 887 (1945), that 

"A prisoner retains all the rights of an ordinary citizen 
except those expressly, or by necessary implication, 
taken from him by law." 

Though certain rights and privileges must be limited 
by the necessities of the penal system, see, e.g., Price v. 
Johnston, 324 U. S. 266 (1948) (right of prisoner to per­
sonally argue his appeal), the category of such curtailed 
rights should be narrowly confined by the Constitution. 

While prison discipline need not bow before the entire 
range of constitutional rights, it is clear that the due proc­
ess and equal protection clauses of the Fourteenth Amend­
ment follow convicted persons into prison. E.g., Jackson 
v. Godwin, No. 25299 (5th Cir. July 23, 1968); Lee v. Wash­
ington, 263 F. Supp. 327, 331 (M. D. Ala. 1966), aff'd per 
curiam, 390 U. S. 333 (1968); Jackson v. Bishop, 268 F. 
Supp. 804, 807 (E. D. Ark. 1967). A prisoner retains the 
rights incorporated by those clauses, including, as here, the 
freedom of speech guaranteed by the First Amendment. 

The fedeml courts have given increasingly broad con­
sideration to the protection of the so-called "retained 
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rights" of prisoners. Most notable, 1J('rhap8, hm; been the 
protection of freedom of religion in the Black Muslim cases. 
E.g., Sostre v. McGin;nis, 334 F. ~d 906 (2nd C'ir. 1964), 
aert. de1tied, 379 U. B. 892 (1964); Sell'cll v. Pegelow, 291 
F. 2d 196 (4th Cir. 1961); cf. CootH'1' v. Pa.tc, 378 U.S. 546 
(1964). Prisoners haYe also been held to retain the right 
to be free from cruel and unusual puni~lmwnt, e.g., Wri_qht 
-v. lVIc.i.VICl/nln, 387 F. 2d 519 (~nd Cir. 1967), and from un­
reasonable searches and seizures, e.g., JlaJt<'s v. United 
States, 367 F. 2d 216 (lOth Cir. 1966). Pri~oners are en­
titled to adequate medical care, as that is included within 
the rubric of due process of law, e.g., Eclu:a.rds v. Du.nca.n, 
355 F. 2d 993 (4th Cir. 1966); Coleman v. Joht1~.:;to1~, 247 
F. 2d 273 (7th Cir. 1957). This Court implicitly recognized 
the rights of prisoners to be protected agaim;t 8elf-incrimi­
nation in the recent case of Mathis v. Fnitt!d States, 391 
u. s. 1 (1968). 

In the area of racial discrimination, thi::> Court and 
lower federal courts haYe held that the equal protection 
clause forbids arbitrary discrimination in tlw treatment of 

• 

prisoners. See, e.g., Lee v. H'a .... hinglon, supra; Tolc.'l Y. 

Katzenbach, 385 F. 2d 107 (Hth Cir. 1%7) ; Rh·as v. 
Royster, 360 F. 2d 592 (4th Cir. 19(i(l). And, of C'Ourse, 
there is a long line of C'USPs, to lw di~<'ll~sl'd infra, lw­

ginning with this Court's dPC'i~ion in E.r parte· ll11ll, :H:! 
U. S. 546 (1941), guarantePing prisom•rs thP right of ac­
cess to the courts. 

The bl'oad range of protectt•d right::; in thest> rast>s sup­
ports the "retained rights" dodrinP.' Further, it is <'lear 

4 A retained rights theory protecting frl.'t•dom of speech is not 
only constitutionally required, it is effectiv<' penology. .As the 
President's Crime ( 'ommission Task Foree on Corrections found: 
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that when such rights conflict with the claims of internal 
prison administration, the courts cannot adopt a "hands 
off" 5 attitude but must intervene to protect constitutional 
rights. See, e.g., Note, ConsW~ttional Rights of Prisoners: 
The Developing L{l!U), 110 U. Pa. L. Rev. 985 (1962) ; Nate, 
Beyond the Ken of the Courts: A Critique of Judicial Re­
fusal to Review the Complaints of Prisoners, 72 Yale L. J. 
506 (1963). 

If, therefore, prisoners retain the rights of ordinary citi­
zens, they must retain t:he most precious of those rights, 
that of freedom of expression. Prison officials should not 
be allowed to employ "requirements of prison discipline 

" . . . a first principle for any correctional institution is that 
staff control can be greatest, and certainly inmate life will 
be most relevant to that in the free community, if rules regu­
lating behavior are as close as possible to those which would 
be essential for law and order in any free community, to­
gether with such minimal additional rules as are necessary 
to meet the conditions peculiar to the institution." Task 
F'o1·ce Report, at p. 50. 

5 Using language in Price v. J oknston, supra, the Federal courts 
have fashioned a so.called "hands off" doctrine by which they 
refuse to intervene in matters involving prison discipline. Under 
varying circumstances, "hands off" has not been permitted to 
interfere with consideration of prisoner allegations of depriva­
tion of rights. .A number of standards have been applied to de­
termine whether a court will take cognizance of a prisoner's com­
plaint. Some of the standards employed have been: an alleged 
violation of a legal right by an abuse of discretion by prison offi­
cials, Fulwood v. Clemmer, infra, at p. 375; an alleged violation 
of a constitutional right, United States ex rel. Cleggett v. Pate, 
229 F. Supp. 818, 819 (N. D. Ill. 1964); "extreme circumstances," 
Lee v. Takash, 352 F. 2d 970 (8th Cir. 1965); Childs v. Pegelow, 
321 F. 2d 487, c,ert. denied 376 U. S. 932 (1964); "unreasonable 
regulations," United States ex rel. Morris v. Radio Station WENR, 
209 F. 2d 105, 107 (7th Cir.l953), Lockhart v. Prasse, 250 F. Supp. 
529, 531 (E. D. Pa. 1965); "only in a rare and exceptional situa­
tion," Ca1·ey v. Settle, 351 F. 2d 483, 485 (7th Cir. 1965). 

If a "retained rights" theory is accepted, then the courts must 
intervene when such rights are threatened or denied. 
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and security'' to ab1aidge tl1is preferr(:.d rigl1t. :Note, T1te 
Rights of Prisone~rs W1tile l??.ca?·crl1-att·cl, 15 Buffalo L. Re\'. 
397, 424 (1965). Cf. lYlAAGP ""·· Butto1~, 371 U~ S. 415 (1963). 

The belief that democracy depends upon a i'free market­
place of ideas'' is no less \-'alid 'vithin tl1e }Jrison setting 
than in the community at large. Most IJrisoners, e\ .. en tl1ose 
sentenced to life terms, 'vill e\-'"entually return to ta1\e their 
place in society. In the otl1er,vise r(~strictetl society in 
which they exist, the need for a free excl1ange of ideas is 
all the more irnportant to hopes of tl1eir rel1abilitation. 
To this end, cornmunication behveen prisoners and the 
qutside world, and the excl1ange of ideas among inmates, 
should be encouraged, not forbidden. 0 t>ee, e.g., Barnes and 
Teeters, New HorizotltB in Crin~inology 492 (3rd ed. 1959), 
.Amer. Correctional Assn_, 1Jilan21Ual of Correction.al Sta'rtd­
ards 400 (1959), Clo\vard, "Social ( 1ontrol i11 t}J(_:l Prison," 
in Tl~eoreticalSt'itdies in Social Orga1tizatio1t of tlLC Priso1~t, 
20, 25-27 (Confel~ence Group on (1orrection Organization 
1960). 

The petitione1· in this cas£:1 PilgagPd in a<'ti\~it)· ,,.,lticl1 
clearly 'vould have come ''titl1in tltP l)rotP<~tion of tll(' First 
t\mendment had l1e- been an oi~dinar~" eitizl~n. I[(:. g}lOkl~ 

with fello'v prisone1·s and disc·tl~sPd tliP efLlts(~ of tl1<~i r 
iinprisonrlient. VVhen illiteratP fPllo'v IJri~onPr~ l1PiiP\'Pcl 
their convictions to be llnconstittttiotlal, J>Ptitioll('r l'rP­
pared papers containing a Sllll1111ar~, of i'aet~ of tl1o~t1 eOll­
\yictions and tl1e papers ,,,..Prr RPnt to ,~~lriotts. C'Oltrts as 

petitions for l1abeas corpt1s. 

0 Petitioner 'vas punished not only because hP prepared 'vrits 
for other prison~rs, but also b~causf' he- "t1nro11rnged" otb~rs to 
prepare 1vrits (.A. 26). 
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If petitioner were not a prisoner, he would have been 
completely free to engage in the activity in question.7 

Under the retained rights theory, he should be similarly 
free unless his activity created a clear and present danger 
of some substantial evil which the state had a legitimate 
interest in preventing. See Schenck v. United States, 249 
U.S. 47 (1919). Restrictions on prisoner speech can, there­
fore, only be justified where prison officials can demon­
strate that there is a clear and present danger that the 
speech sought to be regulated would cause, or be likely to 
cause, disruption, violence, or a substantial breach of 
prison security. Long v. Parker, 390 F. 2d 816, 822 (3rd 
Cir. 1968). See e.g., Cooper v. Pate, 382 F. 2d 518 (7th 
Cir. 1968). Note, The Right of Exp1·ession in Prison, 4:0 
So. Cal. L. Rev. 407, 420-22 (1967) .8 

Under this test it cannot be said that petitioner's action 
in speaking with and assisting untutored and illiterate fel­
low inmates with legal problems created a clear and present 
danger of breach of prison security or the orderly func­
tioning of the institution. Certainly there is no such show­
ing in the record of this case. The activity in which peti­
tioner engaged was expression protected by the First and 
Fourteenth Amendments (Cf. NAACP v. Button, supra) 
and the regulation in question must be found invalid as an 
unconstitutional infringement of those rights. 

7 Respondents contention that petitioner's actions constituted the 
unauthorized practice of the law is briefed in petitioner's brief. 

8 The clear and present danger test has also been applied to 
regulations interfering with the exercise of religion in Black Mus­
lim cases, e.g., Cooper v. Pate, 382 F. 2d 518 (7th Cir. 1968); 
Banks v. Havener, 234 F. Supp. 27, 30 (E. D. Va. 1964). 
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n. 
The regulations in question violate due process of 

law and the Privileges and lmlnttnities Clause by deny­
ing aeeess to the cotJrts to those unable to prepare their 

• 

, own papers. 

The right of fl'ee access to tl1e courts is a rigl1t 'vhich 
may not be 'vithdr·a'""n by Ie.gislation or regt1lation. It is 
one of the Privileges and IrnJllUnities enumerated in the 
SlaugltterlLouse Gases, 21 L. Ed. 394, 409, "It is a }JreciOllS 

right, and its adrninistratively unfettered exercise may be 
o£ incalculable impo1·tance in tl1e protection of rigl1ts even 
more p1·ecious." Golentll'Jt v~ Peyto1t, 362 F. 2d 905, 907 
(4th Cir.), cert. de1zied, 385 U4 S. 905 (1966)& It is in fact 
the right upon 'vhich all others depend~ If a prisoner can­
not secure a judiciall1earing, his otl1er right8 are illusory. 
Stiltner v. Rl~ay, 322 F~ 2d 314,316 (9th Cir. 1963)~ Com­
ment Tlte Rigltts of P1~soners Wltile Incalrce'rated, 15 Buf­
falo L. Rev. 397, 414 (1965); Note, Const,itutio1tal RigllFts 
of Prisoners; T]Le Developing Law, 110 U. Pa. L. Rev. 985, 
987-92 (1962). 

Access to the courts is also requi1~ed to "Tindiea.te the 
right to petition for habeas corpus. As this Court aclrno,v1-
edged 

" ... the writ of habeas corpus is tl1e JJrecious safeguard 
of personal liberty, and there is no l1igl1er duty than 
to maintain it unimpail"ed." Bowen v. J a1M~to?Zt, 306 
U~ S. 19, 26 (1939). 

And '''vhen an equivalent rigl1t is granted by a state'' any 
regulation or barrier 'vl1ich tends to inhibit the availability 
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of the remedy must be scrutinized with equal care. See 
Smith v. Bennett, 365 U.S. 708, 713 (1961). · · 

Beginning with this Court's decision in Ex parte HuJ,l, 
312 U. S. 546 (1941), courts have scrupulously examined 
prison regulations or procedures which have the effect of 
suspending the writ of habeas corpus. In HUll, this Court 
struck down a prison rule requiring that all habeas peti­
tions be approved by a legal officer of the parole board 
before being forwarded to the proper court. 

Lower courts have similarly scrutinized rules which ef­
fectively interfere with free access to the Court. See, e.g., 
Spires v. Dowd, 271 F. 2d 659 {7th Cir. 1959) (warden's 
order on request of state judge forbidding prisoner to cor­
respond with either judge or clerk of state court struck 
down), Hymes v. Dickson, 232 F. Supp. 796 (N. D. Cal. 

• 

1964) (prisoners should not have to answer to authorities 
for allegations in complaints addressed to courts), People 
v. Superior Oowrt, 273 F. 2d 936 (CaL Dist. Ct. App. 1954) 
(prison authorities must forward petitions" to court no 
matter how false the allegations contained therein). See 
also DeWitt v. Pail, 366 F. 2d 682 (9th Cir. 1966); Coleman 
v. Peyton, swpra.; Edwards v. Dwncan, swpra.; Lee v. Tahask, 
352 F. 2d 970 (8th Cir. 1965); U. B. ex rel. Wakely v. Oom­
mo'JVWealth of Penma.., 247 F. Supp. 7 (E. D. Pa. 1965). 

The right of access to the courts has been necessarily 
broadened to include the right to correspond with counsel 
about parole or violation of an inmate's rights, e.g., Ful­
wood v. Clemmer, 206 F. Supp. 370, 376 (D. D. C. 1962), 
including the right to communicate derogatory or critical 
statements about prison officials to counsel. In. re Ferguson, 
55 Cal. 2d 663, 677, 361 P. 2d 417, 425, cert. denied, 368 
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U. S. 864 (1961). Corresponclingly, prison officials may not 
interfere with correspondence designed to secure legal as­
sistance, McCloskey v. State of .i.Vlarylam.d, 337 F. 2d 72, 
74-75 (4th Cir. 1964). 

Thus the Courts must faduallv PxaminP Pach situa-
• 

tion to determine whether prison('r~ pos~Pss PffPrtin 
means to vindicate theh right of acel'8S to tlw wnrts. 
In the instant case, such access is openly denied by the 
regulation in question. To prohibit untutored or illiterate 
prisoners from obtaining the aid of fellow prisoners in 
writing letters or legal papers is, in the absence of specific 
provision for other assistance, as much a denial of access 
to tl1e courts as the unqualified refusal to mail all legal 
papers. It is, as the District Court found, " ... the prac­
tical denial to an indeterminate number of prisoners who 
are incapable of preparing their own requests or petitions 
of their day in Court." Jolvnson v . . A:ve1·y, 252 F. Supp. 
783, 784 (M. D. Tenn. 1966). As such, the regulation must 
be struck down. 



13 

III. 

The regulation in the instant case is a violation of 
Article I, Section 9, of the United States Constitution 
and of the equal protection o£ the laws. 

Art. I, Sec. 9, Clause 2, of the Constitution provides that 

"The privilege of the writ of Habeas Corpus shall not 
be suspended, unless when in cases of rebellion ·or 
invasion the public safety may require it." 

'This provision applies not only to overt legislative at­
tempts to abolish the writ, but to laws or regulations which 
have the effect of making the writ unavailable. Such laws 
or regulations need not work a universal suspension, but 
need only have the effect of limiting or withdrawing the 
writ from some group or class of persons who would other­
wise be entitled to exercise their rights to habeas corpus. 

In Sanders v. United States, 373 U. S. 1, 11-12, fn. 6· 
(1963), this Court suggested that to apply a strict rule of 
res judicata to habeas corpus would be an unconstitutional 
suspension of the writ, at least for those prisoners whose 
claims had already been presented to the courts. Similarly, 
28 U . .S. C. §2255 could only be upheld by finding it equiva­
lent in scope to habeas corpus, and therefore no suspen­
sion of the writ. United States v. Hayman, 342 U. S. 205, 
209 ( 1952). And to place financial barriers between ;indi­
gent prisoners and the exercise of the writ would also work 
an unconstitutional suspension. Cf. Smith v. Emmett, 

• 

supra, at p. 712. 
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In Smartt v. Avery, 370 F. 2d 788 (6tl1 Cir+ 1967), a regu­
lation of the state parole boa1·d \Vl1icl1 in effect postponed 
for a year pal'Ole consideration for an~y 1)ri~oner ''yl1o filea 
an unsuccessful petition for habeas eorJJUs \vas held to ,rio­
late article 1, sec. 9, clause 2 . 

.A regulation 'vhich totally bars illiteratP IJri:5oners from 
filing petitions or otherwise seelring outside aid for filing 
petitions has the effect of suspending the ''rr·it of habeas 
corpus for those prisoners. As sucl1, t11e I~egulation in the 
instant case is also a violation of article 1, section 9, clause 
2, and cannot stand. 

The regulation in question is also a denial of tl1e equal 
protection of the la,vs. \\1J1ere an id~ntifiable grotl}J is 
discrirnin.ated against, den:y·ing that grou1) rigl1ts or J.lrivi­
leges available to otl1ers, eqt1al 1)rotectio11 is violated. 
See, e.g., Peterson v. City of G1·ee-1~ville1 373 U. S. 244 
(1963) (state action enforcing segrpgation on tllP basis 
of race); Baker v. Oar1 .. , 369 U. S. 186 (1962) (state failure 
to reapportion legislatut~e). Thus, tltis Court l1eld, a rule 
denying full appellate re\~e\v to a prisoner 'vl1o could not 
afford to purchase a transcript is a violation of equal pro­
tection. Griffin v. Illinois, 351 U. S. 12 ( 1956). Se~ Burns 
v. OhioJ 360 U. S& 252 (1959) (filing fee for criminal defen­
dant to docket motion for lea\'e to appeal). 

It is clear that in the process in,,.otv·ing tl1e determina­
tion of guilt or innocence, or the alleged \yiolation of con­
stitutional l~ights, a state may no more discriminate on thP 
basis of poverty than of race, religion, or color. Griffin v. 
Illi'i~ois, s1upra, at p. 17. Discrimination on the basis of 



15 

illiteracy, or other physical or mental inability9 to prepare 
an adequate petition to the courts, such as that worked by 
the Tennessee regulation at bar, is an equally impermis­
sible denial of equal protection. 

CONCLUSION 

For the reasons set forth above, the decision below 
should be reversed. 
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' 

9 Prisoners need not be wholly illiterate to be ineapable of pre­
paring writs, although statistics show that prison populations con­
tain a much higher percentage of illiterates than the national 
population as a whole. See Note, Prison aNa-Assistance" Regu­
lations and the Jailhouse Lwwyers, 1968 Duke L. J. 343, 348 fn. 
23. A relatively large number of prisoners may also be mentally 
defective or retarded, and similarly unable to prepare their own 
papers. Id., at p. 348, fn. 24. And even those inmates with 
"normal" intelligence may be totally incapable of aseertainir)g 
what facts are relevant in showing eonstitutional violations, ~nd 
therefore of drawing up even minimally acceptable wdts. See 
Krause, A Larwyer Looks at Writ-Writing, 56 Cal. L. Rev. 371, 
374 (1968). 


