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HARRY S. A VERY, Collllll.is~sioner, 

Dep~ai'trhent o~f C~o~rre<Jtion~s 
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AMICUS CURIAE IN SUPPORT OF RESPONDENffS 

• 

• 

INTEREST OF AMICUS CURIAE 
' 

Petitioner challenges the constitutionality of a Tennes­
see state prison regulation forbidding imnates to assist 
one another in the preparation of legal docUlllents. The 
California Director of Corrections has a similar regula­

tion, which is :in forc0 in all institutions under his control. 

This regulation is currently the subject of attaclr in se~­

eral pending federal court actions. We believe the Ten-

.... 
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nessee regulation involved in tl1e instant ca~P to lJ(~ con­

stitutional in all respects, and 'vill so arg11<:1 J1PrPi11.. V\T e 

also believe that the Califo1·nia r('gt1lation, on tl1P llasis 

of distinguishing facto1·s not appare-nt fro111 its fac'P, is 
valid irrespective of the validity of tl1e Tpnnrs~PP r~gt1 .. 

lation. 

Specifically, petitione1· contends tl1at a ~enPral }Jrohi­

bition of prisoner assistance of other I)risonPr~ in tile­

preparation of legal doclnnents is invalid unlP:;H tl1P state 

provides appointed counsel to aid in tl1P pr(.lr)aration of 
their pleadings all prisoners desiring to JJrO~(lcut~ legal 

actions relating to the-ir incarce1·ation. In addition to con­
tending that unde1,. no circumstances dop::; ~t1rl1 a }Jrollibi­

tion on prison~r assistance violate any fede-ral constitu­

tional or statutory right of prisoner8, '\Te \\~ish to J)Oint 

out that Califorina p1·ovidPs an alt(.)tllati'T(~ to l)risont'r 

assistanee not considered by petitionPr, ''rl1icl1 lUPPts all 
constitutional objections to the TennessPe regulation \vltich 

petitioner advanees. 

Our interest in presenting the California J)rocPdure to 

this Court at this tirne is to avoid an tmn~r~~saril·v· broad .. 

holding in the instant case. Sl1ould tlti~ Court rPjPct tl1e 

position of respondents, 'vhicl1 \V(l fully· ::;uJ>port, ,,~e re­

speetfully request tlmt tlris Coui·t considrr tllP c~alifornia 

practice which, 've subn1it, full}"'" prot(lci:-8 tl1r con8titutional 

rights of the indigent prisoner to bring l1is clai111s lJPfore 

the courts. By so doing, tll.is ·Coru·t could av-oid confront­

ing state and fede1·al correctional achninistrator~ '''itl1 an 
intolerable choice sanctioning '' j aill1ou~P la''").,.Prs'' or 

furnishing each pl'isoner 1vitl1 an attornP)'" to act as ltis 

personal legal adviso1~. Ou1· inte-rest in I1rPsPr\-mg the 
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California procedure as a reasonable alternative· to these 

two impermissible choices brings The People of the State 
of California before this Honorable Court as· amicus 

• cunae. 

• 

SUMMARY OF ARG 

Petitioner claims that the Habeas Corpus Act, specifi­

cally, 28 U.S.C. ~ 2242, confers a statutory right on pris­

oners to receive assistance in the preparation of habeas 

corpus petitions addressed to federal courts and a con­

comitant right on other prisoners to render such assist­
ance. This claim is utterly devoid of merit. The plain 

meaning of 28 U.S.G. § 22'42 is merely that a habeas 
corpus petition shall not be considered defective merely 

be·cause it is signed 'and ve·rifi.ed by someone other than 
the person seeking release. This conclusion is reinforced 

by an examination of the legislative history of the 1948 
amendment to the section. It would be wholly unreason­

able to construe the section as conferring a federally 

protected right to prepare a habeas corpus petition in 
violation of an otherwise valid state regulation. 

Also without merit is petitioner's claim that the regu­

lation in question abridges his constitutional right of 
access to the courts. Under existing law, the right of 

access to the courts includes only the right to conununi­

cate freely with courts and judges. Since the regulation 

attacked does not impair this right, it is valid. 

Petitioner apparently seeks to have this Court broaden 
the scope of the right of access to the courts, to include 

the right to receive assistance in the preparation of plead-
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ings from either a '' jaill1ouse lalv)·Pr'' or an attnrne)". 

Should this Court consider sucl1 an extpn~io11 of tl1P rigl1t, 

we sub1nit that such consideration sl1ould invol·v·p a bal­

ancing of state and individual interP~ts. Tl1P ~tatP l1ns an 

overriding interest in prohibiting thfl acti\rities of ''jail­

house lawyers.'' These activities rPSlllt i11 t\vo 111anifest 

evils: they pose disciplinar)~ proble1ns ~o sl~l-iouR as to 

irr1peril the lives of inn1ate ''client!:\,'' clnd tllP)l' dPinon­

strably encourage the filing of fraudulPJlt l1abPllli ror11us 

petitions and othe1~ legal ple-adings, t.o th<~ dirPet detri­

ment of the courts and sociecy~ in grnP ral, and to tl1e 

indirect detriment of the same in111at<) '' r liPnts. '' Tl1e 

prisoner's interest in 1·eceiving suel1 a~~i~tanrP i~, b~ .. c.on­

trast, mini1nal, as prisoners arP, h)r and lru."g-P, ablP to 

prepare and present satisfactorily~ tht~ir o'vn l1abPa.~ cor­

pus petitions. There are, ho'v~·v·pr, t\vo rla~~P~ of })Iison­

ers to whom the foregoing does not a11pl)"": tlto~P ''rl1o arP 

11nable to l'rTite, and tl1ose 'vl1o, ''"'hilf~ li tPrat<\ arP ig­
norant of ho\v to fr·a1ne a l1abeas corJ)U~ J>Ptition. lTndc-ar 

the California practice, llO,VClver, Sl1el1 in111~tt<;J~ lta\"~ no 

need of assistance from ot11er pri~onpr~. TllP ~tatP and 

federal courts in California l1aVP, bjr rourt rulP, }JrPsrribPd 

detailed forms to be filled in b)'" pPr8on~ SPPlring ,\ .. rits of 

habeas corpus. These fortns arP dP8ig11P<l to elirit, tl1rougl1 

probing questions, all facts nfic~Hsar)~ to a dPt{~rmination 

of \Vhethel~ a writ of l1abeas corpus sl1ould i~~u<... l\liin(~o­

graphed copies of these for111s are 111adP availalll£-~ to all 

Califoiilia state p1isoners 'vitl1out cl1argP. Tl1P RulPs of 

the Director of Corr·ections provid<~ tl1a t Htaff lllPll1bPrs 

shall provide all necesSai')T assistancP in f1lling ottt tl1e 

for1ns to those 11nable to do so. 
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It is our position that the California practice of pro­

viding all prisoners with judicially approved habeas cor­
pus forms and all necessary assistance in filling them out 

provides a reasonable and therefore constitutionally ac­

ceptable alternative to the demonstrably pernicious. insti­

tution of the "jailhouse lawyer." Therefore, should this 

Court :find any constitutional infirmity in the Tennessee 

regulation herein under attack, we submit that such in­
firmity could be removed by adoption of a practice similar 

to that of California. 

ARGUMENT 
I 

28 U.S.C. § 2242 CRBATES NO FEDERALLY-PROTECTED RIGHT 
IN AN !ND[VIDUAL, OTHER THAN TRE: PERSON FOR 
WHOM RELIEF IS SOUGHT, TO PREP ARB HABEAS CORPUS 
P:&TITIONS IN VIOLATlON OF AN O'l'HRRWISE VALID 
STATE REGULATION 

Petitioner relies upon 28 U.S.·C. § 2242, which provides, 

in relevant part: 
''Application for a writ of habeas corpus shall be 

in writing signed and verified by the person fo[' 
whose relief it is intended or by someone acting in 
his behalf. ' ' 

The last seven words were added by a 1948 amendment. 
6·2 Stat. 965. Petitioner claims that this section, as so 

amended, creates a federally protected right in a state 

prisoner to receive assistance from fello·w prisoners in 
the preparation of habeas corpus petitions addressed to 

federal courts and a concomitant right in other prisoners 

to render such assistance. This contention is so obviously 
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wrong that it deserves even a briE'f reply" only because 

it was accepted by the District Court. 

The section in question is devotPd to a Rtatl~Il1Pnt of 

the requisites for a valid habe.as eorr)u::; pPtition. TltCA 

plaiD. meaning of the 1948 amendmPnt is siiil}Jl)· tl1at a 

petition shall not be consider~ed defPetiv(:. lllPrPly bPeause 

it is signed and verified by so1neone otll{~r tl1an ~ 'tl1e per­

son for whose relief it is intended.'' 

The legislative history of tl1e 1948 a111PndJ.n(:.11t rPin­
forces this obvious conclusion. Tl1e Re-,.,Ti~er '~ N otP f(lllo,,r_ 

ing 28 U .S.·C.A. § 2242 reads : 

''Woi'ds 'or by son1e one- acting in l1i:4 l)Pllalf' ''t(:)re 
added. This follo'vs the actual praeticP of tl1P courts, 
as set forth in United States Px rPl. Funaro 'T· \\Tat­
chorn, CC.. 1908, 164 F. 153; ( 1ollins ··v. Traeger, 
C.C.A. 1928, 27 F.2d 842, and ca~P~ ritPd.'' 

The Collitn.s and Funaro cases, of course, n1erely over .. 

ruled objeetions to the sufficienc·y· of l1abPa~ IJt~titions, 

made on the ground that the)" ,,,..ere not 8igrtPd a11d veri­

fied by the person whose- l"eleas~ ''"as sougl1t. A~ onP court 

put it, ''often for lacl\: of timP, as ''tell as beca~~e of 
infancy oi~ incompetency, it 'vould l)P i111r>o~~iblP to r)re­

sent a petition signed and vrrifiPd lJ~: tl1P llPr8on de-

tained. 6 •• '' United States e.r rel. Fu1tfl·1·o l'. Watclto-r1~, 

164 Fed. 152, 153 ( C.C.S.D.N.Y. 190~). TltP onl)~ RJlllar-

ent exception to this rule 'vas tl1at a f1Ptition lJJ' <"L ' ' nPxt 
friend'' must state facts suffi.ei~nt to '' ~atisfy· tltP court 

that the interest of the next f1iend is appi9 opriatP, and 

that there is good reason \Vl1y· the detainfld pPr~Oll dues 

not bjmself sign and verif).,. tl1e eotlll)laint. . . . '' U1tited 
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States ex rel. Bryant v. Houston, 273 Fed. 915, 9~17 (2d 

·Cir. 19,21). Assuming that the 1948 amendment abrogated 

this latter requirement, a doubtful assumption in view 

of Wilson v. Dixon, 256 F*2d 536 (9th Cir.), cert. denied} 
358 U.S~ 856 (19 158), it is clear that the amendment's sole 

effect is to llisure that the· validity of a pejtition will not 

be impaired by the fact that the person seeking relief did 
not personally sign and verify the same. 

Only a strained construction of the statute could find 

that it confers a right, in contravention o~f a state prison 

regulation, in any person to sign and verify a petition 

on behalf of another, me,rely because a p·etition, so signed 
and verified, would no~t thereby be defective as a pleading. 

But no reasonable construction could lead to the conclu­
sion that the statute also authorizes a prisone~r to prepare 
a petition on behalf o.f another, in violation of an other­
vvise valid state regulation. We are at a loss to see how 

a statute prescribing the fonn of a pleading could be read 

as. conferring any right to prepare a pleading .. We there­
fore submit that it would be a gross perversion of con­

gressional intent to construe 28 U.S:C.. § 2242 as confer­
ring a federally p~1·otected right in IJrisoners to give and 
receive assistance from one another in the p~reparation 
of habeas corpus pleadings, in contravention of an other­
wise valid state prison regulation. 

We may note also that petitioner has failed to demon­

strate standing to raise his statutory claim. At most, the 

asserted right is alle~ged to apply only to the preparation 

of habeas corpus petitions addressed to federal courts~. 

Petitioner admits, in his brief, that the record fails to 
show the nature of the documents he preparecl for others 
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contrary to the rule for tl1e violation of 'vl1icll l1P is in­

carcerated. It is possible, if not probable, tl1at l1e pre­

pared for otheT' p1isoners petitions for l1abE:1ru; corrJus 

addressed to state courts, or pleading~ in Civ'il Rigltts 

Act suits in federal courts, neitl1er· of ,,~J1iel1 could l1c.a pro­

tected 11nder a.ny view of 28 U.S.C. § !22±2~ Tl11.1s, llP has 

failed to show that his actions co1ne ,·vitl1in tlte claimed 

protection of the statute. 

II 

STATE OR I'EDERAL CORRECTIONAL ADMINISTRATORS MAY 
PROPERirY PROH.lBIT THE: AOTivlTIES OF ••JAJI.AOUSE 
LAWYERS'' 

The prison T~~gulati.on 'vhie~h petitionP-r acb11ittedl)~ vio­

lated i1nposes a total prohibition on tl1e ~iving or receiv­

ing, by prison inmates, IYt assistaneP 011 tl1f\ part of otl1er 

inroates in the preparation of legal dormll(?nt.s. ''T (l- bPlie~e 

that this regulation,. and oth~rs lil\:e- it, are valid ag proper 

exercises of the broad disc1·etion affordPd e.orrPrtional ad­
ministrators to mainta,.jn prison fuciplin(.l and J)rotert tl1~ 

phy.sical tSafety a.nd the ve11T lives of the-ir charge~. An 

outright p1·ohibition on tl1e activitie~ of '' jaill1ou~~ la\\'­

yers'' is essential to the proper di~c:harge of ~orrectional 
·administrators' 1·esponsibilities, Tl1P prisoner'~ ron~titu­

tional right of acc.ess to the cour~t a~ e-nunciated b:.'" tlus 
Court and the lower courts, is not iinpairPd by tl1iH pro­

hibition. Petitioner·'s appru·ent invita.tion to e-nlarge- tl1e 
scope of this right should be 1·-=j~eted, as a balanring of 

any conflicting interests behveen thP ~tatP ru1d thP pris­

oner will 'veigh heavily in favor of the fort1101·, ancl thn-.q 
justify the anti-''jail.house la'V)1el·'' regulation~. WP 'vill 
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furthe·r argue that an outright 1ban on prisoner assistance 
by othe~r p~risone·rs meets all of the objec.tions raised by 
petition,e·r where, as in California, judicially-approved 

habeas co.rpus fo,rms and ~staff assi~s'tance to· inmrutes 

negate an.y claimed necessity fo.r '' jailhoillse lawyers.'' 

A. The Prisoner's Constitutional Right of Access to the Courts 
Does Not Include the Right to Receive Assistance from 
Other Prisoners in the Preparation of Legal Documents. 

A p~risoner's right of acces~s to. the eorurts me·ans, es'sen­
tially, the right to, conununicate! f1·eely with courts and 
atto,rneys. The right wa;s o'riginaJ.ly declared bry this 1Court 
in Ex parte HuJl, 312 U.S. 5~6 (1941), to invalidate a 

prison rule permitting habe·as corpu~s petitions to be 
mailed to, courts. ~o~nly if, in the 01pin.ion o~f p•rison officiaJ,s, 

they were p·roperly drBJwn. 

'' [T]he ·state and its officers. may nro,t abridge or im­
padr petitioner's right to~ ·apply to a federal eo.urt f~o~r 
a writ of ·hftlbeas corp~us. mtether a petition for writ 
of habe·as corpus addressed to, a federal co~urt is 

~ 

properly dra\Vll and what allegation~s it mus.t eontain 
are que1stions fo~r tha-t co·urt alone to- determine·.'' 312 
U.S. at 546. 

This lCourt has not elabor:ated on the n·at.u.r.e O·f the· right. 

HoiWever, ·a ·sub~sequent decision indica.te·s~ that the right 

o,f acees·s to~ the court contemplates only fre·e· connnunica­

tion. In White v. Ragen, 324 U.S. 760, 7612 n.l (1945), this 
c,o.urt stated : 

''It also has come to the attention of this. Co·urt 
that for s·ome ye~~s the warden of the Illin·od·s State 
Penitentiary, contrary to Ex parte Hull, 3,12 U.S. 546, 
denie·d the rights o·f p~ris!o,ne·rs to. access to· the· courts 
unless~ they p:ro·cui~ed coiu.nsel to represent them. See 

.. 
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United States ex t•el. Foley v. Ragen, D.C., 52 F.Supp. 
265, Id. 7 Cir. 143 F.2d 774; L.Tnited State-~ ex rtll. 
Bongiorno~ v. Ragen, D.C., 54 F.Su1)p. 973.'' 

In both the Foley and Bongiorno cases, tl1e denial of 

access con'Sisted only of refusing to pe-111lit habeas corpus 

petitions to be sent out ~by prison iru11ate~. TJ1IU8, this 

Court hru; certainlly give-n no broader ~C<lp(.:a to tl1e right 
than f1,.ee 'C!OmJnnnjcation. 

We have found only one otl1er· judicial drfinition of the 

right: 
''In the context of tl1is case, aeee~~ to the- r.out1s 

mean1S the opportunity to pr-el)are, 8PFV<~ rutd flie ,v·hat­
ever pleadings or other do·c.tn11ents ttr(.l necE'ssa11 .. or 
appropriate in orde-1· to co1runenee or pro8eeutf:k court 
p·roceedings affecting one's personnJ libe-rt)~, <>r to 
assert and sustain a defense tl1~rein, and to SPnd and 
receive conununication-s to and fi .. Ol11 judgP:;.;, C'OUI18 

and la\vyei~s concerning such 1natte-r~.'' Hatfield Ju. 
Bailleaux, 290 F.2d 632, 637 (9th Cir.), cert. denied, 
368 u.s. 862 (1961). 

We have no quru~·el 'vith tlris definition. But tl1P oppot~~ 

tunities 'V1hieh p1 .. i!sons 1nust affor·d tl1e })ti.~oner to engage 

in legal 'vorlr are Qnl)'" tl1ose nece~S'ar)'" f<>r an i1U11ate to 
do his own legal ,,,.orlr and file hi~ o'vn legal do<~mnent8. 

If flm jnilnate i~ not inte1·fer~d 'vit11 in tl1e })rl~paration, 

filing, and .service of legal ·docurnent8, l1{J. iR not denied 

''access to the courts'' tmder any })t·oper unde-r~taJ1ding 

of that ter"lll. 

Should thTs Court, ho,vever, con~idPr enlru·ging- the 

soope o[ the right of access to tl1e courts, 've sub11rit tlmt 

su~Jh eonsideraui'on entails a balancing of tl1e le-gitimate -
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intere~sts o•f trhe state Wtith any competillg interests of th-e 
p~ri!s1one·r. With respect to anti-''jailho~us:e la-wyer'' regula­
tionJs, the~ interests 1)1f fue state. gr&atly o~utweigh those of 

the prisoner. 

B. The State Has an OveiTiding Interest in Prohibiting the 
Activities of ''Jailhouse Lawyers.'' 

Pris,on offi~ei'als have two· prim.ary reasons f10r promul­
gating rufles for.bidding jthe activities of ''jailhouse law­

yer·s, '' i.e., inDlratoo 'vh·o prepare legal do.el.UU-ents f,oT 

others. First, the· praetifCe of '' jailho~use law'' results in 
the unde~in'g rolf pris1on dlliscipline to the point Wlhere 

the ph~sieal s!afe.ty and even the very live~s of pri's~oneT'S 

are errrdan\gered. The librarian of the Caii~oirnia State 
Prison at San Quentin describes the p~roblem: 

' 'J·ailh~ouse ·larwyers do a thriving bUJSine!SIS~ in S·an 
Quentin. Despite their frequent claims., :i.nlnates do 
n:o~t ~do1 £avo~rs for o~ther inmate~s witho~ut s~ome •re­
mrmeTa;tion. There£o~re, when one innrate spend!s his 
time· ·C!Q]d effoTt a~oing legal resear·cili roT anotJher, it 
is~ with the cle~ar l.ll]derstanding tblat he will be -plaid. 
Payment 'Can take ~any of the followiDJg forrftl.1s: -co~m­

missary go1ofd!s, ,suoh a:s oam.~dy, cigM·ettes aa1Kl £o~o~d; 

clothing; or a homosexual I~elationship. Not all 'pay­
ments' ·are due at the priso~n. The 'nnders:ba~n~cl.:iDJg' 

may require some pay-off when the debtor-inmate is 
pru-o~ed oLr diseharged, ~or he may be~ expected to~ aT­

vaaTge~ folr payttnent white visiting with his family, 

N aturaillly, no·t atl1l surcll a:greernents are hono~ed. 
BreraxiD.es m~ay O'eeur when an in..tn~te is patr,oied ()1r 

disreh~ged ·soroner than had been expe~cted, o~ when 
hre :Us~ tran1sferred to anorthe·r institution. When the 
agreement CJa:nno.t be~ honorre,d, fights involving s~evera!l. 
men tnay ensue. UpGn ·seveval oooasio~rus, we have 



12 

been con~pelled to isolate 'clie1~ts J in solitarJJ ro1l·fi11R­

ment to protect t7~em f'fo?rz tltei1· 'jailh.o·u~e l-<l/lC:lJe1""S.' 

Alternatively, n1o1·e p1·on1llies are 1na.cl~, ti111e }J(~liods 

are extended, and interest is el1arged. Fe,v 1nen es­
'Cape the crerlitoT's tPnacious ela\v~4 ThP.re 11!1\Te been 
threats of iblaclanai:l, made possible bPc:ause the 'la'\\' ... 
yer'-cre·ditor Imo\vs all tl1e facts of hi~ debtor's catSe. 
Nor d'O the tln·eats and vialenree oerru· onl'tr ,, .. itJill1 tl1e .. 
plis~on- Both~ may extend to fant·il)J a1ui fri{'1l~~ of tlte 
inmate who is 'lilitable to 1Jay.'' H. H})~cto1·, ..tl P·r.Z~~o1t 

Libraria~~z- Loolcs at W1·it-Writi?t[l, 56 CArJrF. L. REv. 
365-66 (1968). (Emphasis added.) 

The same ru .. ticle points Otlt that ~ 'jailllottse la'") .. ers'' 
tend to mono,po.lize the prison la,v· libT·ar)'~ to tl1e exc-lusion 

·of ·other i.nm·ates, and il11pose seriou~ l1ard·~llip~ Ullon the 

librarian. 

Clearly, the roi·e'going is enough to sllO\V tllttt tJlPre is 
a legitirnate ·state interest, rus \Veil a-s a legitllt1ate ~ocial 

interest, in pt·oscribing the activities <>f ~ ~ jaill1ouse la,v­

yers. '' There rs, ho,veve1·, an additional fartor, o~f I1erl1aps 

equal jlnrpo.rtance, justifying tl1e t)1)e of prigon re-gulation 

herein 11nder attack. '' J Blill1ouse la'\V\'l~·rs'' de111<>nstrabl\· ... ... 

encourage. the frlin·g of fraudulent le~al ]Jleadin~, to t]t(~ 

detrjment ~of the courts, so~ciet)~ a:s a '''"l1ole, art(l ~\'"Pn 1Jl1P 

inrJn·ate 'l clients'' thenl!Selves. 

The perj11rious proclivities of i1npri~onrd f.::lons ru·e 

well lmovm and have been judicially no tired . • 9ee H' clle1· 

v. Dickson, 314 F.2d 598, 602 (9tll Cir. 1~}63) ( conrurring 
oi)i.nion ·of Circuit J udtge Duni,v·a)''). l>Pt~JtaJ)R littlP ean 

ibe done to di~5eouTruge p1isoners fro111 lj"ri.t1g under oatl1, 

ro~ely ''in order to get tl1e111sel ve·s e,v·en tl1ra t<l.lll p<>ra11~ 
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relief of a prrO'ceeding in court,'' ibid., but no one W'Ocld 

se([':i!oru:sly argue that the t~IDderrcy 'S'horuld he eneouraged. 

Yet permitting the activities of "jailhouse lawyers" pro­

vid:e!s just •sruch encouragement. F.or confirmation, we turn 

to th<e worlds. nf a long-time, highly articulate :inmate o[ 

SWl Quentin: 
"The last type orf writ-writer to be diseussed write1s 

writs f,o([' ooonol!1l±c gain. This group is c;omprised of 
·a feiW unscrupulours. manipulators who· ·are interested 
onily in rucquiring from 'Other prrisonm"s money, ciga­
rettes, or merdhandis~e purchased in the inmate can­
teen. Once tihey have a 'clie:nt',s' interest a'I'ous·ed and 
determine. his. ·aJbility to pay, they mus.t ke-elp him on 
the 'hook.' This is commonly done by deliberately 
misstating the facts of his case so that it arppears, at 
least on the surface, that the inmate is entitled to 
relief. The docum:ents drafted f.or the cli-ent C8ls,t the 
writ-write·r in the role of a sympatih_erl;ic protagonist. 
Mter reading t!h8!111, the :i.rumate is elated that he ih!as 
.foun:d s·omeon.e ruble to present his crus·e favo1mlhl.y. 
He is willing to· pay to maintain the lie that has been 
created for him. After yea!'fs o.f futilely ap.plyllig to 
the court for various writs, he will leave prison cer­
tain that he has not been accorded justice." C. Ii3X­
·sen, A Prisoner Looks at Writ-W1·iting, 56 CAIJF. L. 
REv. 343, 348-49 (1968). (Empiha;sis added.) 

Furthell' {!<Onfirmation, if any be needed, of the "jail­
h:ouse lawyer'•s'' tendency to perjury an!d abuse of proc­

ess is . .foqJ[Id in Allison v. Wilson, 277 F. Supp.. 271 (N.D. 

Oa:l. 1967), where the court found that the plaintiff was 

"engaged in a patem.tly vindictive S!eheme to ha::m.ss <an.d 

anno;y law enfioll"c8!111ent offiocials with frivolous nnd mali­

cious suits and that the suit herein is a part of that 
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scheme.'' ld. at 275. PlWntiff 'va~ a state prllionPr. Coi·­

l'e.etionaU. officer-s, dm·ing a routine patt~ol, '' di~( .. 0,1ered t11e 

foRmving sign attaOOed to the bun]{ of the c.ell in 'vhich 

plaintiff 'vas the sole occupant: 

'' 'ATTORNEY .AT LA '\T, CI\TIL (101IPL.t\1NT~, 

WRITS, ETC. OFFICE HOlTRR 8:00 to 4 :00.' '' 
Id. at 272. 

Thus, .: 'jadlbouse la,,·yers' f encourage tl1e filing of 
fraudulent litigation, clogging tll€l courts \vitl1 perjured 
pleadings,_ and fo1·cirrg unneces~saT")7 e'\~d(:lJltiary l1e.aring8. 

Worse, p~haps, tl1ey inte1fere ''ritl1 t.J1e rehal)ilitati,,e 

prouess by persuadin·g theii- inn1ate ''rlit?nts'' that t11c.1y 
have. been denied justice, undou~btedly ~111bittering tlte dP­

ceived jnmates against tl1e la,v, tl1P court~, and ~<1ciet)"' in 

general. Their suppression i·s clearly an exer~isr- of a 

legitima.te silaJte inte-rest. 

Whi1e the 1·oot of the evil of '' jaill1ouse la,,J·ering'' is 
clearly in the payment of con1pen·sation, it is u1c-redibly 

na.ive to. assert that the anS\vei' li~s in J)rolti·l)iting sucl1 

corrnpensation. Sueh a pT·olubition \Votlld be tntall~v un­
enfoTceruble-. Correction•al offir~1·8 arP a.llle prP~Pntl)" to 

enfo,rce the regulations pr·oscribinp; legal ~as~iRtance b)r 

inrna .. tes only by catel1ing a pr-i·sonpr in thP J>OS~(~::-;ion of 

legal pa,pers pertaining to the c-ase of anothPr intnate. 

Oompen'Sa1ion agi·ee111ents axe not (~OilUllonly· redu~.ed to 
vn:iting, an~d pa)"lnent itself tal{es }Jlac~ otltsidr tllP gaze 

of coiTection'al officers. l'aYJ.nent rould not ])(.l })rov<-d 'vitl1~ 

out the testimony of eithet· the ''}ta,,v···ve-r'' or l1is ''<lliPnt.'' 
~ ~ 

Wlrile the physical evide-nce of po~g~~~ion c}f anotl1e-r in-

mate's legal pap~1tts is sufficient pro~of of "~olation of 
existing re'gulations, it 'vould oll''iou~l~ .. n<)t pro,,.e \'lola-
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tion of r~guilationJs. pennitting inmate legal assista4nce ibut 

p'ro,seribing colnp'enS'ation f.oT snoh ·aJs~s!i:s.tanrce. TheFeforre, 
s~uch regu.latio[JJJS co.uld ntort be enffio,~ced, 'B(nd tfre effeet orf 

their enJaetment woilld be to~ allow ' 'jailhouse Iacwy;e~~s, '' 

with all the evil~s they 'briiTg, to flour~s!h ml'hampered. 

C. Prison Inmates Have Only a Limited Interest in Receiving 
Assistance from Non-lawyers in the Preparation of Legal 
Pleadings. 

The irn.rte,rest o~f 'a prisonea' in receiving, jn t:he P'repara­

tion of b;rubeas c;o:r'pus petitions aJld Civil Rights Aet srui~s, 

as~sistan'ce f:roqn non-lawyers, partieula:rly feilorw p·rison­

evs, i1s, we ·Slllbmit, limiteJd indeed. _&s~ petitioneT Goilcedes, 
''~a propetr petitioln for l:rabeas ~co:rtputs is only a cleal" and 

simple statement ·o.f the- facts whi!cth merit relief; thus, an 
acceptable pe~titi!on can ~be prepa1'Wed by a pe~rs'on with ·a 

:minimum ocf I·eg1a! knowledge.'' Accord) Hatfield v. Bail­

leauxJ supra} 290 F .2d at 640 & n.l8. The District Court 
in the :in!stant ca~se agreed. See Petition, Appendix 

B 17. Civii Ri~hts Aci pleadings, 1ike p~eadin~gs. generaMy, 
are, o~f c·o ~ure·e~, also properly factual in clraraoter. There­

f.o~re-, if ·a p~ris'oner is. physilcally alble to write, he is wb[e 

to· p,rep!are a p~roper ~haberws corpus petitio~n ;oT Civil Rig1hts 

Act complaint r'egardless ·o[ the exte11t of Iris legal knowl­

edge. 

Fo~r that matter, a hab·eas corpus petitioner's. ignoxance 

of thet }aw may even be helpful. iClarence EraJrl Gid~orn. 

b·~Iieved and m&ntaiDed at all times that he had ·a con­
stitutionail. right to, a;ppoffited coflln~sel to, repoc-esent him. 

at trial. See A. LEWIS, GIDEON's TRUM:PET (1964). A 

knowledge~able ''jailhouse lawyer'' might have told him, 
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correctly, that he \Vas 'vi~ong. But b)~ persisting in l1is 
erroneous be-lief, h·e vindicated hi~ cJaitn. l\ee Gi(lfo11~ t'. 

Wainwright, 372 U.S. 335 (1963). 

We have p1·eviously ,sho'vn thP 11neoru;cionabl~ exploita­

tio·n off in1nates by t 'jailltouse la,vyet~s. '' Tl1e tatter's litll­

ited lm~ledge af the lanv is not lil{el)~ to be he-lpful to 
tib.e:i.T fellOE\v pl·isonei"S, and llla),. ev~n jPO,J)ardizf' tl1e- ,_.ri_n_ 

dieation of a valid clai1n. A~ thP ('1ourt. of li.l)}le-.als folllld, 

'~ [N]o favorr is granted to tl1e otl1er prisOJlPI~ b)T 

allowing them rep1~esentation bj.r onp tmtrained in tb(? 
comsplexities o~f pCYst-convietion pro<»edllre and \Ulre­
straJined by the values, ethies, and tr·adition:; of the 
lbrur. It tal~e:s little hnagination to recognjz~ posgibili­
ties of conflict ·of inte1·est in allo\ving on<~ ,,~ho is a 
convicted mm"'der·ei\ I"a~pist or hlll~g}ai~, sen'ing a long 
sentence, to represent J)ri8oner~ \Vllo l1ave }J<>~~iblP 

meritori'ou~s c1arllllS.'' Petition, A ppenrlix B ~1. 

We snbmit that any value de-rived b:v J)ri~OllPrs fro1n 

the p1·aetiee of '' jruHJ1ouse ]a,v'' iR clearl)y ouh\ .. Pigl1~d b)l' 

the legitimate and urgent need of rorrertional a(bninis­

trato~ to preve-nt tl1e prartic<-. 
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D. Any Competing Interests of Sound Prison Administration 
and Individual Prisoners Are Reconciled by the Califor:nia 
Procedure. 

We have argued that the prison regu:}atiou at ~s.sue is 

valid on its facer. We believe that the pernicio"Us effects o£ 

''jailhouse lawyers'' justify their prohibition regardless 

of thrat prohibition's effect upon other inmates. We reiC­

ognize, lrowever, that .a counter-.argument can be made'--­

that pris1oners whro are physi0ally unra:ble tn write, ·or wiho 

have ll!o •con'Ception of how to frame ·an a'C'ceptwble hrubeaJs 

cnrpllls, peti.ti·on, may be un:able to have thei-r da.im.s, ·ad­

jUJdicated witih.out some russistance from o·tlrer pris:oners. 

We will ·s,UJbmi.t that Oalifornia 'hrus proiVided fou:" thls con­

tingency in a manner which fully pro·tects, the con:stitu­

tiorn!ail rights. rof prisoners. 

Commenta1J01r:s. s.eem to be in agreement t:hat tihe· ''jail­

house lawyer'' is not the a.n·SI\ver to the pcisoner'·s proib­

lerrn. Hils in~ompetence, and the evils :floiWing fT'om his 

ac:tivities, ·are disquieting even to tl101se mo•st s;ymp1atheti1C 

to· pTisun inmates. See generally Prison Writ-Writing: 
Thre·e Essays, 56 CALIF. L. REv. 342 (1968); Note, 19 

STAN. L. REv. 887 (1967). These same commentator'S seerrn 

to als1s;ume, however, as did the District Oourt in the in_... 
stant cruse, iili!at the only alternative to '' jnilhoUJse lawyers'' 

is the appointment of counsel for every pri.stonerr des!i.ring 

to, institute~ legal ·ooti.on regarding his confinement. This 

alternative is o1b;vtious'ly impraeti'0ruble. 

"It ~s. lintc.Tea:smgly difficult to pT"omde appomtive 
counsel £or fuo,s-e ind!ividuals whos.e petitions Tequ5rre 
an eiVi!dentiary hearing, ·and it wou~d be: virtU!ally :im­
porss:ilble to provide each pri~oner who witshed ·to file 
ra petition with individual COUIJIS·el." Coonts v. w a.in­
wright, 2 Crim. L. Rptr. 2495 (M.D. Fla. 1968). 

' 
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We do not ragree that prison offieials tnUBt be faced 

with either allo\ving the evils of '' jailltom:.e-la,-..J·p·ring'' 

to flom-ish in their prisons, o1· lJndeTtalcing tht=' iitl})0'88ible 

task o~ f1117rishing every inmate 'vith a (tuolified atto1·ney 

to, -aet as. his personal legal ad\,-j_SOI\ 1 A tlrird, fully s·atis­
factory a!lternative is ·afforded b~,r tl1e eou1i"s and eorree­

tioD!al adm·inistrator.s of C·wl!iforrtia .. 

All CaJifOrllia ~tate and fedei·al distric~t rourtg hH .. v~ rbv 
• 

rule of court adopted forms to be filled in by persons seelr-

ing hrubeas corpus relief. Copies of tll(lo~<~ forJTL.<.t 'vill lJe 

l~dged wiiili. this Oourt, and furnished to ~olUlsel, con­

currently with the flljng of tlrls brief. As the Cour·t '"'ill 

·see upon e::oo~mtin1artion of th~se for111~, tllP)" are dP~ign~d 

to elicit, 1vith probin·g question~, al~l faets neee8saLr)'" for tl1e 

petitioned c:ourt to ,detennine 'vl1etl1e-r a prin1a f~iP -c.asP 

for habeas corpus relief ha~s been stated. These f11Cts in­

clude the name of petitioner~s cutstodin.n, tl1P }Jla-er 'vl1ere 

he is being held in custo·dy, the date, til11e, and r.as.: nunl­

ib·er Of tJhe eonvietion r01• COnvictionS ·atta<-}\ed; thP lust01:r~ 

of his representation 'vith respect to 8url1 convictions, the 

nature of the plea entei,.ed, 'vl1ether· an appeal ''£l.S takPn 

fantl, if so, citations to ~any ptllblisl1ed o·pinion, tl1P farl~ 

lWe 'vill not respond to petitioner's ro11trntion that tl1is Court 
should recog11ize a constittltional rigl1t in prisoners to appointed 
counsel to prepare habeas corptlS petitions. Tl1is eontention ,,.,.as 
not raised in the courts belo'v and 'vas not presenttid in tl1e Peti­
tion. Thus, it is not properly before this Co1.1rt~ Moreover, peti­
tioner lacks .standing to raise the claim .. He fails to stut(l that he 
has ever requested and been denied co11nsel. Rather, l1r asserts 
the right to act as counsel for other prisoners. If they 11a,·p a right 
to appointed cOlJnsel, petitioner's basis for attacl~ing tl1e nnti­
"jailhouse-la'\vyeru regulation ...... tllat it 'vitltdra,\·~ U(l'{l(l<'d n&c;ist­
ance from inmates incapable of cond\lcting th4;ir own litigation 
unaided collapses. Thus, the assertion of a right to eotmsel is 
antithetical to petitioner's claim. 
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upon which the clruim for relief is. ·baJsed, ,and the comts, 

if any, to· whic.h the elai1n has been previousiy P'resented. 

Mimeo1gvrup,hed copti.e:s of these focnns ·are made favailalble, 
"Witlto·ut chan:ge to' laN Califo~rnia state prisoner~s. 

These foms gu.ide the priso~ner o~er ~any p·rocedurai 

rooks and ·sltoall's whic;h croulld prevent relief, aa1rl ptrorvide 
folr a ele·ar ·and con;cise state·ment of the. facts fox!Jllin~g 

the b&Stlis~ for his claiJn. While petitioner~s frequently atpt.. 

penld axgunrents of lta~W to· the foJ:111 peti~orrlJs, federal dis­
trict courts. have d±s'cretion to~ fdisregard legal argmnents 
n!ot. app.aarin~g ·on the forms. Hooker v. ·United. States 

District ·Coutrt, Central District of California, 380 F.2d 
5 (91th Cir. 19'67). JThus, prepar:ation of l\ habeas cc·rprtlls 
petition in Cla@.fro,l~ma i(s a m~atter~ O·f :tilliwg out ra fonn; 

even an inmate· who a·oes no·t ~o1nprehend the. nature ~of 
l!a:b·erus~ ~co·I1)US 0an ·do~ Uhis. A '' jail1house lawyer'' is not 
needed, anJd ms ''1legaJl :arguments'' may even ~be- distrel­

gairded. 

The p~·oblem 10f the illite1.1ate prisoner is. also 'eonsideo:ed 
and s.oiverd in Ctalifo~rnia. ReglrlationJs, ~of th-e Dire0to~r of 

C~o,rrection!Sr prov:ifde that staff member.sl sh1all prro;vide nec­

e!SSary aJSfs~stanJce in filling ofl.lt the haJbeas Go;rpurs. fo·rms 

to tho~s,e inmates physically unable to do so. Bee Cali­

£o,nria De~parttrnent tof Oorre'ction~s Adr.ninis~ative ManJ-. 
U1al ,-r 330.07. The on1ly o1bjection to this p~acti'Ce we have 
healrid Yo~ced is the clailn that ~onfliets ·of IDtereslt coUld 
arise when a prison guarrd is aJslre~d to• help~ prep~axet a 
petition alleging maltreatme(nt. See Note, 19 STAN. L. REv. 
887, 890 (196·7). However, in s:ue:h CJaJseJs, the requisite 
staff ,as·sistan!ce to ·an illiterate inmate could 1be: prov1de:d 

by ~a trutsted persorr1. sueh ws a chaplain~ And1 in any 
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event, the conflicts of inter·est bet,,,.ee-11 a • 'j~ailllolL~e la\v­

yer'' ~a.nd his inmate ''cli~n t"' l1ave 1Jeen de-Jll01lli tratf?d 

rub~ove, aatd need no fmihe1· explication. 

Petitioner 'vould seem to concede tl1e eonstitutionalit, .. .. 
of the California pi~actiee. As he presen~ the <jU{J.Sti-on, it 
relates to- the validity of '')a state prison rPgulation '"1uch 
prohlbii:s a prison inmate fl~om a:ssisting a fello,,r inmate 

in prepao~ng petitions fo1~ ''"J.its of l1alJe1lli P.o·rpus and 
o.th.er legail papers, wlten no otlLer lte.lzJ ~~ a-railable . , .. '' 
(Emphasis ffidded.) He fm'tl1e1· 'statPs that the claj1ned 

fault -of the Tennes·see r·egulation is tl1at it 1na~t blocl\ 

~ess to the eom·ts on the 11a11 of pri~one rs ,\rl1o are 

''incapruble of preparing an intelligible petitio11 ''1"itl1out 
•assistance: {)f ~some lrind.'' And in ~l1allenp;ing tl1(~ eonclu­

sion of the Court of AppeaJ18 that lri~ artivitiPs t1 c)n~titute 

the unlmvf,,J pra~tice of la"\v, petitioner ~a)"S: ''At 1no-st 
such rus:sistance is clel~icaJ ~and tlle pei'~son a.~~i~tinJ; is not 

pra:etie:ing lar,v but is aeting as a la)~ in te-1111edi·ar)' .. ' ' If 

petitioner's ·activities consist me-r~l~t of filling- in fo11ns at 
the direciion of illitet .. ate- im11ate~, or wting a." tl1~:ir ste­
nographer, he may be e~ot·rect. In tl1at Ml~(:l~ hoi\re-, ... er, his 
OOtivities could not possibly be justifi~d if ~taff a-ssistanc(l 

were provided for illite1·ate or ]Jil)'"sicall:'t llatldirt!l})ped 
prisoners. On the other hand, if llP un(lertah~~ a. revie,v· 

of the fucts ·orf ~othe1· inmates' OOSP~ and fol~I111uates legal 
tar~nments on their behalf, he is enga~ed in ti1P 11rac.tie~ 

of law under any definition. 

We submit that the unaut11o1ized Ilractire of la,,~ i~ sulb­

ject to state regulation. The stat~ ha~ t11P right to pre­
vent the fi3dng ·of fjalse an·d frivolo11g r.lai111s by~ }J~ll'On~, 

·acting ,as ~attoTneys, wl1o aa~e not subject to tl1e etJ1ic.s and 
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disciplin·e~ of the bar. As this C·ourt nrus indiooted, the 
stat-e's right ·of regulation is not absolute. See United 
Milne Workers of America, Dist. 12 v. Illi11Jois State Bar 

• 

.Ass'n, 88 S.Ct. 353 (1967) ; Br:otherhood of Railr·oaa 
Trailnmen v~ Virgiinia, 377 U.S. 1 (1964); NAACP v. 
Button, 371 U.S. 415 (1963). But a l~gitinllate state in­
terest in the regulation will be recognized anti honoo:ed: 

'' [.A.] lthottgh the petitioner h·as amply shown that its 
aetivities raH -within tihe Finst Amendment'rs p~rotee­
tionrs, the ·S~tate has faJ[ed to advance any substanrtd.al 
regulato~ry interest, in the £o~rm of sub1stantive evils 
fiorwing from petitioner'·s activities, whi10h can jUJstify 
the bro~rud pl110hilbiti·ons which it has im1)0sed. '' I d. at 
444. 

We s~ufbmit that the imp]ied test ~a:rtieulated ab·o~ve fro:r 
determind.ng the right of the state to~ regulate the pjrae­
tice of lruw within its ~lJo~rdens is aonp~Iy m"t in the, ins~tant 
case biJT the shorwiitg we have m8lde 'O·f ''~sll.l!bs~tan.tive evils 
fl'orwing fTOm petitioner's a:ctivities. '' Any po~sdJble e1aim 

of eon.UlteNailing individual interest in '' jailb.ouse 1awyer­
ing'' is negate.d at leiast where, aJs in Oa!l.Uo~, judiciaily­

&p:LJ~roved haJbeaJs cocrpus forms anJd the flU'nish.ing ·of ~taff 
assistance in filling them ont ~obviate any need for jn-

,.: 

mate· assistan-c~e in vio~lation of col .. rection'al regulationa. 



22 

CONCLUSION 

This CDnrt should uphold tl1e pt'i.son rul€'s l1ere unde-r~ 

attaclr ~ a prope1· exe1~cise- ()f tft1e ne<»essaril)T broad po1v­

eTs. of eo:rrectional administrators to 111ajntain prison dis~ 

cipline and protoot the jnJnates in tl1eir ehar·p;P. But if 
this Oou.ti should find anv c,onstitutional illfii1tttlit\'" in the . ~ 

Tennessee T·egulations, this Cou·rt should hold tl1at such 
jnft~rrodty ~ould be 1·emoved by providing for~ judic.ially­

a.ppr:oiV"ed ha;b·e'as eODpus for1ns and staff assistance in 
fil~ing them out, as ~California has done_ 

Dated, San. Francisco, California, 
May 17, 1968. 

Respectfully ·submitted, 

THOMAS c. LYNOH, 

Attorney General of the Stnw of California, 

.A.J.BERT w. E:ARRIS, JR~, 
Assistn:nt Attorn~y General of th(\ Stn.w of CaliforniD-t 

RoBERT R. GRANUCCI, 

Deputy Atto1wney Gen('ral of tl1C' Sto.te of Californiu.1 

GEORGE R. NOOK, 

Deputy Attorn~y General of tl1~ Stnto of California, 

Attorneys for A1nicus Ou1·iae. 


