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This cause i1s now before the Court upon the petition of the de=-
rendanis, members of the School Board of Little Rock, Arkansas, and
the Superintendent of Schools, for an order permitting them to sus=-
pend until January, 1§61, the operation of the plan of gradual racial'
integration in the Little Rock puﬁlic schools, which_plgn was adopted
by the Board in 1955, and was approved by the Court in 1956, the
;COurt of Appeals affirming; Aaron v. Cooper, DC, Ark.;,luj F. Suppe.
855, aff'd., 8 Cir., 243 F2d 361. This petition has been tried to
the Court and the Court having considered the pleadings, bfiefs’and
evidence, and being well and fully advised, doth file yhis memor andum
opinion, ianrporat;ng herein its findings of faect and conclusions of
law, ‘ |
In order thest the issues tendered by thé Board's éZtipion may
be intelligently understood, a brief history of this litigation is
desirable: '

" Prior to the decisions of the Supreme Court of the United
States in the Brown cases (Brown v. Board of Rdﬁcation, 347 U.S. 483,
and 349 U.S. 294 ) the public school system in Little Rock, l%ke all
otgeﬁﬂpublic~school'systema in the Staté'of Arkensaes, wes bperatéd

on a raclally segregated basis., A few days affér the first Brown
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decision was rendered>the Board snnounced thst it wes commencing
studies looking toﬁard the establishment of an integrated ;chool
system; and 16 1955, a few days prior to the rendition of the second
Brown decision, the Bosrd asnnounced a élan of gradual integration
extending{over a period of years, the plan to govinto ope;ation wgth
‘respect to the high.school grades at the commencemsnt of the 1957:58
séhool.year.1 ‘ '

Thereafter, the plaint;ffs-in this ca&:: who are Negro children
of school Qge residing within the Little Rock Scﬁool District, com=
menced & class actlonh against the members of the Boerd and the Super=
intendent of Schools attacking tﬁe plan.-: The-case was tried by Judge
John E. Miller of Ft. Smith, who was sitting in the Rastern Distr}ct
of Arkansas under a special assignment.@ As indicated, the plan was
.approved, and the Court dismissed the prayer.gf the complaint for
declaratory ahdAinjunctive relief, and retsined Jﬁrisdiction of the
case for‘the purpose of en£ering such other énd further orders as
might be necessary to obtain the plan's effectuation.

' At the time the plan was ;aopted, the Board fecogniéed that the
vast majority of the peoplé of Little Rggk was opﬁbsnd to integratlon,
but 1t was felt by the 3oard thet the pl@n would be acceptable as
the bagt’one obtainable under the c{yéumstancas, end that it would be
workable if put into operstion in 3eptember, 1957. As time went on,
however, opposition ﬁo.integration increased in intenslty not only in
Lititle Rock but throughout the State as s whole, as is shown by the
fact\ that in the genefal qlecticn in Yovember, 1956, the people of
%he tate by substantial masjorities adopted: (a).Amendment No. L4 to
the Arkansaes Constitution ¢of lé?h, which smendrent directed the Arkan-

sag Leg;slaﬁura to take appropriste action snd pass laws opposing
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1. The plan is set out verbatim-and thoroughly discussed in the
district court's opinion in Aaron v. Cooper, supra. v

SN

2. 1In the'vofy recent chie of‘Thomaaon v, Cooper, et al, 8 Cir.;
’ F24 , & phase of this litigation, es will hereinaflter appear,

The Court of Appeels in construing Judge Miller's decrees, said that
in effect_4t ordered the Boerd to put the plan ;npo operation at the

beg{gp&ﬂé of the 1957-58 school yesr.
{ A SR

.
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"in every Constitutional manner" the decisions of the Supreme Court
in the Browq cases; (b) A resolution of inferpoaitionvwhich, among
other things, called upon the-people of the United States and the
governttents of all of the separste states to jJoin the people of
Arkansas in securing the adoption of an amendment to the Constitution-:
of the Uﬁited States, which wolld provide thet the powers of the
federal govepnmentlskould not be construed to extend to the regula-
ticn of the public schools of any ;tate, or to include a prohibition
to any state to pryvide for the maintenance of'racially‘g srate but
substantially equal public schools within such state; (0)33 pupil
assignment law dealing with the assignment'of individual pupils to
individual public schools. '

And the 61st Genersl Assembly, which met in Jenuary, 1957,
pasased four statutes, one éf‘which estéblished a State Sovereignty
Cormission; another of whiéh relieved school children of compulsory
attendance in raclally miééd public schools; the third cof which re-
quired certain persons and orgsnizestions engaged in certein activities,
including those affecting integration, to register with and make
periodic reports to the State Soverelgnty Commission; and the fourth
of which authorized local school boards to expend district funds in
employing counsel to assist them in the solution of problehé»arisgng
out of integratd on.

In August, 1957, Mrs. Clyde Thomesson, & white person, filed &
suit agéinsﬁ the Boerd an& the Superintendent in the Chencery Court
of Pulaski County, the (purpose of which suit was to enjoin them from
putting the‘plaq into eration; thet suit wes based, in part a?
least, upon the Legislatioﬁ heretofore mentioned. A hearing ﬁas
heid before the Chancellor, and on August 29, 1957, a temporary re-
straining'ordor vwas lgsusd.. At thép time Judge Roneld N. Davies of
Fargo, No;th.ﬁakota; w:s Qit%ing in_the Tastern Nistrict of Arkenssas
under apeefal gssignment, and ;; August 30, upon the application of
the Board in this csuse, he enjoined furfher proceedings by the
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plaiﬁtirf in the state court'litigation. His decision wés appealed,
and he was affirmed. Thoma son v. Cooper,  supra. | |

>The‘1957-58 school year was due to commence on»Septemﬁer 35
1957, and the Board had erranged to snrol) nine Negro students
in tge formerly all=white Ceptral High School:pur$uant to ﬁhe plan.

On éhe night of September 2, however, the{Governor of the State of
Arksnsas snnounced that in the interesf of preserving the public
peace and trasnquility he had Ealled out units of the Arkansqs National
Guard snd had directed that the white schools be placea "of f limits".’
to Negro students, and that the Negro schools be placed "off 1imits"
to white students. The Board, learning of the Governor's action, re-
quested the nine Negro students not to attempt to eﬁter the‘school
the following day, and on tﬁe:porning of September 3 the Board
applied to Judge Daviés for 1;structions. As m re;ult of that appli-
"cation Judge Devies entered an grder on tbe‘same day directing the
Board to put its plan of integration into opegation "forthwiﬁﬁ."

On September & the Negro students attempted po'enter the school
but were turned aswey by the national guardsmen. The next day the
Board filed a petition for a temporafy suspension éf the operation
of the plan, which petition upon a hearing by Judge Davie; was denled.

On September‘9. 1957, Judge Davies entered an orderfinvit;ng the -
Jovernment to come into the case as amicus ¢urise and to commence in-
junction proceedings against the Governor and his subordinates "to
prevent fhe existing interfesrences with and obstructions to the carr&-

ing out of the orders heretofore entered by this Court in this case."

Thereupon the Government intervened, and after a zfsring held on

restraining the

\
~

September 20, & preliminary injunction was entere
Governor, the Adjutant Genersl of the State of Arkansas, end the
Unit . Commsnder of the guardsmen on duty from "(a) obstructing or

preventing, by means of the Arkensas National Guard, or otherwise,
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Negfo students eligible under said plan cf school integration to
attend the Littlé Rock Central High School,bfrom attending said
school or (ﬁ) from threatening or coercing said students not to
attend said schonl or {e¢) from obstructing or interfering in any

way with the carrying sut and effectuation of this Court's orders

of Auéust 28,1956 and September 3, 1957, in this case, or (d) from
otherwise obstructing or interfering with thé constitutional right of
sald legro children to attend said school." See Aaron v, Cooper, IC,
Aﬁk., 156 Fo Suppe 220,

Ttie Governor "obeyed the'order entering the temporary‘injugpfron
just mentioned, while at thre same time prosecuting an appeal tgerefror
and. withdrew the national guardsmen, Judge Daviésv'decision'in
question was affirmed by the Court of Appesls on April 28 of the
current year, Faubus et al v, United States et ale, 8 Cir.,

F2da o On ilonday, September 23, the Hegro students entered
Central High Zchool under the protection of tne'police department of
the City of Little Rock and of certain.members of the Arkangas Ctate
Policee A large and demonscratlhg crowd, however, had gathéred
_around Central.ﬁigh sehool, which crowd the officers on duty could .
hardly‘controi, and they advised tie Superintendent to remove the
Negro children from the seiiool which.was.doné.

A shggt t.ime later the‘fegro students were readmitted to the
sch;ol under the protection of combat troops of the regular United
Séntes Army vhich the Fresident sent into Little Fock for that pure
pose, and eight of these studehts remained enrolled fof thie balance
of the school year which closed on May ?8, 19558, .During the entire
school year the grounds ond interior of.Centrgl High fchecl were pa=-

trolled first by regular army froops snd later by federslized nation-

al guardsmen,
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The petition for a stay with which we are Eoncerned was originally
filed by the Bosrd on February 20, 1958; that pleading, reduced to
essentials, alleged that federalized national guardsmen were on duty
at the school and were preventing interference with the attendance of
the Negro séudents, thﬁt‘a smell group of students with the encoufage-
ment of certain sdults had creested elmost daiiy incidents making 1t
difficult for pupils to learn and teachers to teach, that there existed
unrest emong students,'perents‘and teachers which likewise made>it |
difficult for the school distfict to maintain a satisfactory educa=-
tional program. snd that educationsl standafds were béingAimﬁaired.;
The prayer of the original,petitgon was that “the planhof integration
heretofdre ordered'by this Cdurt.be realiétically récons}dered in the
light of existi?g conditions snd that in the interest of all pupils
the vepinning date of integration be postponed until such time as the
concept of 'all deliberate speed' can be clearly defined and effective
legnl procedures can be obtained which will enable the District to
integrate without impairment of the quality of education it is capable
of providing under normal conditions." On February 25,>1958, the
plaintiffs filed a motion to dismiss the petition on the ground that
it—ptated no claim upon which relief éould be granted.'andvon the
further ground that it stated no claim for reliér from a Judgment'
or order cognlzabie under Rule 60(b) of the Federal Rules of Civil
Procedure.

Although this case had never been on our docket, due to the fact
that at the time there was no other judge regularly JEMmissioned in
the Eastern District of Arkansas, and in view of the public interest
1hv61ved 1n.the Boardts petitiod, the Honorable Archibeld K. Gardner,
Chief "Judge of the Court of Appeals for this Circuit, op'April 18,‘
1958, designated us to hear and determine the issues presented by
the petition, "and to do such work as may be necessary and incidental

to acting upon said petition," This specisl assignmentiwas made tp run



frem April 21, 1958, to September 1, 1958, both dates inclusive,

On April 28, 1958, we held a preliminary prd?eeding in this
matter, in the course of wn ich ;e read-a preparqd statement, wﬁich,
among other things, directed that the originai petition be amended
80 as to dl sclose yhether the Board desired time to reconsider the
plan, or whether it simply wanted a "mofatérium" or a “éooling off
period," and also so as to give a reasonable indication‘cr how 1ogg
a postponement the Board felt that it needed at this time.

Subsequently, the Board filed a substituted petition containing
allegations more or less similar to those of its original pleading,
a?d praying that a stay be granted until January, 196l. In thet con=
nection, it was.elleged:_ "Petitioners cannot with certdinty'deterﬂine
how long operations under the plan should be postponed, but in the
light of exiating conditions hereinabove mentioned and 1n the 1ight
of conditions as they will probably exist in the foreseeable future,
they are of the opinion that a suspension or'operations under the
plan until January, 1961 is reasonable end advisable,'l

The plaintiffs filed e response to the substituted petition
wherein they renewed their motionvto di'smiss, on which motion ruling
had been reserved at the preliminary proceeding asbove referred to,
and in which they denied that the Board ia entitled to the relief
soughte In’'addition, on behalf of the Negro students admitted to the
school in September, 1957, it was allegéd that their rights to finish
théir high school education in Central High School h{ve become vested,
and that "defendants are without right at law or equity to frustrate
seid vested righta_in this or eny other proceeding,"

When this matter was called for trial on ;hermorﬁing of June 3,
the Board, without objection on the part of the plaintiffs, filed an:
amendment to the gubstituted petition_alleging»more definitely tﬁa‘.
respects in which it conténds that the educational program at Central
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High_School has beon impairedAdue to the alleged situation at Little
Rock. It is said in the améndment that the educational program has;-
sﬁffered and will contiﬁue toe suffér; that the Board has had to divert
funds.in an ottempt to sd}ve the problems ﬁith which 1t has been faced,
which funds'would otherwise have been uéed fof normal éducationalipur-
poses such as teacher§' salaries, plant maiptenahce and new conétruc-‘.
tion; that under the conditions that.existed at Centfal High School
during the sohool year just past, and under the conditions likely to
exist in the foreaeeable‘future, both the Negro and the white students
have suffered and will continue to suffer unless the reqoested delay
is granted; and that the problems caused by operation under the court.
orders that have been mentiomed have taken and will continue to take
"an undue amount of time, talent and energy of school peréoﬁnél, all
of which has -been and will continue to be a severe strain on said
personnel, and whioh has prevented aﬂd will continuevto prevent said
personnel from peoforming many of’their regulsar dutios.

Vhile the plaintiffsg have not filed a7y ‘formal pleading directed
at the amendment to the substitutéd petition, we shall treat the amend
ment as traversed, and will also considey that the plaintiffs? moticn
to ‘dismiss extends to the same, as well as to the other pleodings
‘filed by the Board. .

' It is the theory of the Board, reflected in its pleadings,_evi-v
dence ano briefs, that the plan of integration which it adopted 1in
1955, upon the assumption that it would be acceptable and workable,
has.broken down under the pressure of public opposition, which
opposition has manifested 1tae1f in s ngmber of ways hereinafter
mentioned, and that as a result the educational progrem at Gentpal
High School has been sériously impaired, thet there will be no
change in conditions between now and the time that school opens. - a
agein in September, 1958; end that if the prayer fo? relief 4is not

éranted the situation with which the Board will be confronted in



September will be as bad as, if not wor:e than the one under which
it has labored during the past achool year, and that 1t is 1in the '
public interest that the requested delay be granted.
_ " While the plaintiffs deny, at least formally, that tﬁe educational
.standards at Cehtral High School have heen impaired;‘ifAseems to‘us> |
- that their fungameptaz?ggsitioh is; that even if it.be assumed that
everything that the Board .alleges is true'rrom a factual standpoint,i
nevertheless the Boardts difficultiea stem entirely froﬁ popular dis#
agreement with the principle of integration, which disaéreeme@t’does
not form a proper legal basis for permitting the Board to postpone
the operation of its plane. This contentioﬁ is summarized in the
rlaintiffs'! pre-trial brief in the following languége: "The defendants!
case for suspension of the'injuncﬁions is predicated uponfprbblems
allegeﬁly created by cqmmunity'oppositibna to continued nénﬁegregation
at Central High School, Such an approach is without legal foundation.

In addition, the plaintiffs contend that the Board does not
éctually stand in need of any relief. Aa touching the situation
inside the school, they urge that the Board could hﬁve solved its
problems during the year just past had it taken a rirmer dﬂsciplinary
stand, and that if such a stand is taken this fall the problems can'
st;ll Se solved; and,they'contend still further that if a stay should
be granted it will be more éifficult to put the pian back into effect
in 196l‘than 1t would be for the Board to persevere with it this come
ing year, With regdrd to'the situation outside the schopl, the plain=-
tiffs argué that the Board'g proper remedy is the commencement of crimf
inal proceedings or the seekihg of injunctive relief against thé per-
sons responsible for the disor@éigf

Those éonrlicting theories’pfesent'twp basic questions for our
decision, ndmely, uhe%her or not this Court, sitting as a court of -
equity; has the éower to grant the relief sought, éhd, if so, whether .
or not tﬂe Board has made a showing aufficient to justify the grgnting 1

of that relief, In that connection we might call attention to the fact
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that in the prepared statement that we read at the preliminery pro=-
ceeding héld on April 28 we tdok ocﬁasion to say, smong other things:
ﬁ....iet me make it cleer that if the Board makes & case for relief
under the law and the evidence, then appropriate relief Hiil be gfant-
ed, But; on the other hand, if the Boaré falls. to @gke a casé, either
from a legal or a factual standpoint, its petitf%n‘§111 have to be
denied."

As to the first question, there can be no doubt that this Court
has” "jurisdiction," in the sense of "power. to act," to grent the |
relief sought., Such power 1is to bevféund in Rule 60(b) .(5) and (6)
éuthorizingva federal court to grant reliéf from g juigment when 1t 1s
no longer equitable fof the same to have prospective agplicatidn,or
fof "any other reason justifjing rellef from the operation of .the
judgment"; and in éhair resp6n99 to.thejsubstituéed petition the
plaintiffs admit: ",,.that Rule 60 (b)(5) and (6) empowers the Court
to grant, upon such terms as are just, relief from a judgment or
order,"

Aside from_hule 60(b), jurfsdiction to grant relief here may .be
predicated upon.the inherenp power .of a court of equity with réspecp
to its injunctive decrees. Uﬁiged States v.-Swift & Coes 286(U.S.
106, 114-115; Bobin v, Little Rock Packing Co.,DC, Ark. 104 F.Supp.
527, afftd., 8 Cir., 202 F24a 234, cert; den. 346 U.S. 832.. And,
more cogently, the existche*of such jurisdiction in a case of this
kind appears to have been specifically recognized in the second

Brown .opinion wherein it was said:
"In fashioning and &ffectuating the decrees, the courts will
be guided by equitable prInprIes Traditionally, equity has ‘been

characterized by a practical fle;ébilitx in shaping its remedies
and bv a facility for s ;us ng 8 reconciling public and grivatq,
‘needs ., 686 C0a&asS6S CA or the exercise o se . al at=
tributes of equity power. At stgkc is“the :personal interest of the
plaintiffs in admission to public 'sc 00olé as socn as practicable on;
‘& nondiscriminatory basis. Ta sffectuate tnis interest may call fob
elimination of a variety of obstacles in meking the transition to
.school systems operated in accordance with the constitutional prin-
ciples set forth in our May 17, 1954, decision. .Courts of squity may
properly teke intc account the public intepest in the elimination of
such obstacles in a systematic and effective menner. But it should
go without saying that the vitality of these comstitutional prineciples
cannot be allowed to yleld simply because of' disagreement with them.
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"Jhile giving,,gight to these public—and-private considerations,
"the courts will require that the defendants make a prompt and reasone-
able start toward full compliance with our May 17, I95t. ruling.
Once such a start has becen mede; the courts may find thet additional
time is necessary to carry cut the ruling in an effective manner, The
urden rests upon t defendants to establish that such time 1s nec-
essary in the public interest-and is consistent with good. faith com-
ance at the earliest practicable date,.. rown v. Board of
ﬁducation, supra, 349 U.E t ;

: . at 300, emphasis supplled.

To hold thgﬁﬂphce a plan of integration has been approved and
ordered into effect by a federal court, asll of thé details of that
plan, including theicémmencing dete and the rate of progresé toward
compkateAéliminatioh qf compulsory serrecation, become immutably
fixed would ne-ate the concept of equity's "practical flexibility"
in}sﬁaping its remedies,and would -e an unwarranted limitation.
upon its "faéility for adjusting and reconciling public and privats
neegds." . And it should be noted irl this conneotion that although in
the Arlington County, Virginia case the disftrict judge ordered the
~ Board there involved to comméﬁce integration-by a certéin time and
‘ to complete it by a certain time,he expressly reserved the pdwer
"to enlarge, reduce, or otherwise modify the provisions of said
injgnctibn or of this degree." Thomﬁson et al v, County School
Board of Arlin;ton Couqty,Va., DC, Va., WL F.Supp. 239, 241, affed.,
L Cir., 240 F2d 59, cert. den,, 353 U.S. 910.

_As we approach the seccnd question im this case;it should first
be said-that it cannot be seriously contended that the Board did not
make a'"brompt and reascnable start" toward & transition from a
raclally segregated tc a:racial;y integrated publig séhooi sy?teﬁ.
As stated, the Board announced its intention to move in thst
~diresction a very rew dayararcer~the first Brown decision, and it
: actuilly announced its plan some days before the second and imple-
menting decision in that litigetion; and, in spite of  the difficul-
vties thrt have been outlined, it put the plen 1nto'operation and

maintained it during ﬁhs past school year. Hence the

real problem is whether or not the Board now nead® more time to
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make the transition "in an effoctive manner," ‘and whether oY fiot
the granting of such time "is necessary in the public interest and
1s consistent with gogd faith complianca at the earliestgpracticqﬁle
date " N ’

ét the hearing on the pétition,kghicn extended from June 3 into
the afternoon 5? June.S,Athe Board cgl;ed to the stand its preéident,
Mr. Wayne Upton,lts. Superintendent of'Schools, Mr. Virgil T.Blossom,
certaiﬁ)mbnbers of the administrative staff of the high scticol,and
certain class-room teachers, While the attorneys fo; thé p}ainﬁiffs
diligently cross-examined tha main withesses célied by the Board,
they did not put on any proof of thelr own tendlng to contradict
the factual aspects of the testlmony of tne Board‘s witnesses, but :
-confinedftheir e¥idence to the testimony of tuo 9xpert witnesses,
nameiy, Dr. Virgll M. Rogers, Dean of the School of Edumation'of
Syracuse University, Syracusa New York, and Dr. David G. Salten,
Superintendent of Schools at Long Beach,; Long Island, New York.
Those witnesses gaVe 1t as their opinion in general that to grant
the petition would be unnecessary and undesirable,and that the |
Board should keep its plan in operatlon wnile using stricter dis-
ciplinary procedures epainst those in tha.schodlwho might become.
involved in racial incidenta such as were described by the Board‘s
B wltaessas, and they elso were of ‘the opinion that stricter procedures
sho ld have been smséd’ during th,e,»past achool eesslom. .
| Frém the practically dndigputed testimony of the Mardrs
witnesses we find that altﬁough the’@bntinued atpendénce of the Negro
'stddents at Céntral High "chool waé*a?hieée@ throughout the 1957-58
school year by the physidal presence of federél troops, including
federalized national guardsmen, nevertheless on sccount of popularl
6ppositioh to'integratlon thé year was marked by repested 1n§1dents
of more or less serious ﬁiolance directed ageinst the Negrbzstuﬂents
and théir property, by numeroﬁs'bomb threats-directed st the school,
by & number of nuisance fires started inside the’ sci.ool; by

desecration of srhool property, and by the circulstion of cards,
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leaflets and circulars designed to intensify oppositioh to integra-

tion. Mr. J.O. Powell, the vice-principal for boys at the high
ééhool, summed the situption<up by saying that the first year of

.

operation under the plan was one of "chaos, bedlam and turmoil" From

ths beginning,

The incidents and other matters just referred to,.plus the
presence of the troops, ﬁhich was'in and of itself a dlstracting
influence, created throughout the year a situgéion of tension and
u;rest arong the school aedministrators, thé class-room‘teacheés, the
pupils, ang the latters! parents, which inevitably had an adverse
effect upon the educetional program; ahd we find that said program
was seriously impaired, that the orderly administration of the
school was practically disrupted, and that educééional standards
have suffered, We further find that unless a stay is granted, the
same situation will prevail when school opens in September, end that
the impairment of fhe educational program and standards will continﬁe
and will probably grow wor

Before discussing fu. cher the adverse effect of the events that
transpired during the past school year, ‘e desire to point out that
the Board and the scrool administration héd no authority over in- -
dividuals or groups outside the school, and whfle'they undertoock to
handle and controi the situation Qithin the school by the employment
of normal disciplinary proeedures, they were unable to‘do 80 becausse
of the nature end source of the opposition to integration both inside
arid outside the school. '

+ It is important to realize, as 1is siiown by’the evidence,'§h3t
the racial 1ncidents’aﬁd:vandallam which oscnrred in Central'yigh
Sehool diring the past yoar did not stem from mere lawlessness on
the 'par't of ithe white studan.ts in the schoocl, or ‘on the part of the
people of Little Rock outside.tha school; nordid they stem from Eny
ﬁalevolent desire on the ﬁart of the students or others concerﬁed

to bomb the school, or to burn it down, or to injure or persecute as
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individuals fhé‘nipo Negro students in the school. Rather,.the source’
of thq;troubla oas the deep seatao popular opposition in Little Rock
to'tho principle of intogration which, as'is known, runs counter to
the pattern of southern life which has existed for .over three hundreé
years. The evidence also shows. that tWw this opposition was added the
convictioq of many of the people of Little Rock,. that the Brown .
decisions-do not trulj represeht the law, aod tﬁatiby viftuo‘of the
1956+ 57 enactments herstofore outlineq, integration in the public
soﬁools can be lawfully avoided.’

In this connectiony the presiﬂent of tHe Board, Mr. Upton,
testified that between the spring and fall/of 1957 there was a marked
changs 1n‘public attitude towards the plan,that persons wbo had
formerly beeniwiiling to occept it had chanéed‘their‘midas and had
como to the conoluoion vtﬁaf‘the-local School Board had not done all
1t could do to prevent integratioh, and that we di&n*t have to have
vintegrat‘on"° and Vicé-priocipal Powel1 testified ohaofhe bolieVod
that the white childran involved in the incidents "feel that they are
' morally correct imthelr atpitudq ‘and in their opposition,“ and that.
such is .due to tpe "cultural patterns_ggd,sociological patterns in
this community for many years,, " énd tgat the‘students‘who created the
incidents Telt that it was wrong to- integnate the Negro children 1nto
Central High %chool.

.Mith reéapect to- thoeffects of the 1956 constitutional amendment
and 1nitiated scts and of the 1957 statutes, Mr. Blossom testified
that those enactmenps had their effect at Little Rock and throughout{
tho State in stiffening opposition to the plon'and in persuadingz_
peoplo that there was -no necessity for integration at this time.

Mr., Blossom further testiried that the opposition to integration
and the feeling that it was ndt required at this timeinad been.grehtlyx
strengthened by numerous newspaper articles and adveroisemehts, and'by

circulars and cards distributed in Little Rock, coples of which wers
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. introduced_in evidence; without-prolenging this opinion by under -
taking to'abstract or euote fremfindividual exhibits, we may say that
we agree withtMr. Blossom!s appraisal of their effect’ Tﬁose exhlibits
Vin general, condemn the principle of integrat:on;.soﬁe or'them con=
demn the Beard and the Superintendent (or alleged.preciﬁitateneSS
in adopting the plan, and for their alleged mistreatment of white
students during the psst year; end meny of them emphasize the idea
that 1ntegration can be avoided by legal, constitutional means.

Regardless of the merits of the sociolog cal and legal views.
expressed in those exyibits, the conclusl on is inescapable—that they
are shared, in whole or in pert, by a majority of fheﬁppgulapion of
Little Rock,}reeresenting a cross section of the peuple of that city
On thaﬁ point, Mr. Upten was askedeln the course of his exemination
whether or not the people who had raised with him the questions which
we have previously mentioned were fairly intélligerit people, and he
replied. that they were, snd that they were generally people who re=
cognlzed him and who knew him. And Mf. Blossom expressed the opinion
that the doubts and questions in the minds-of many people were honest
:ones, and ‘that it was his opinion that the great ma jority of the.peo-
> ple of the community, from the contacts he hed had with it, "do not
favor integretion,

With further refersnce teéthe l956757 enactments it should be
said that at least .some of them are now iﬁvelved 1n'litigetion bend—
ing in the etetejcourfs and after tnatllitigption is decided by the
trial courts, appeals will doubtless be taeken to the Supreme Court
of - Arkansas, which alone can finally and authoritatively constfue
the same, and cen, in the first instance, pass upon their validity;
after the Suprcme Court of Arkansas has ruled, these matters naey well '
be carried to the Suprems Court of the United States for finel review,.

all of which will take time. On that eueject Mr.Blossom testified:



- 16 =

"If'you take.tﬁe suilts that aré now pendi _ and recognize the ones
that are now beingAproposed,>and none of them have been cleared opt,
the opinion that I would'havq.wéuld be that there are many, many
months ahead before there will be any decision on them, to where
there-i;_a cléar-cut situation between stste and federal law on’
this problem, and that, in itselfl, creates'thiz’diiemmaL~ You -dontt
know where you are." 7 7

'Géﬁting back to the effects of the events of the passt school
year én the educational program at Cengfal High Schéoi, we find
more specifically'that those_evepts have hed a serious and adverse
impact upon tﬁe students>themselves,‘upon the class=-room teachers,
upon the admihistrative.per;onnel'of the scpool;‘ah@’upbn the overall
schcoi pnqgraﬁ. In sddition, sald events have cast a seribus finan-
31al burden upon the school'diétrict,Awh;gﬁ'it‘hasvhad to meet at
the e%pensé of normai educationsl and méinteﬁénée functions. “

As far.as the students themselves are'concernéd, we think 1t
obvious thet the incidents and conditions that héﬁe been describedl
‘could not'havé been good for them emotionally; but éside fr§m ﬁhat,
‘their education has certainly suffered and under existing‘conditioﬂs
will continue to suffer, a8 1s shown by the testimony of the class-
room teachers called by the Board.

" For example, Mr. 4. Ps Ivey, who has ;aught math¢ma£iga in ‘the

 Little Rock school district for 34 years'and who has been on the
faculty of Cehtral'ﬁfgh 3chool ever since that school was opened

in 1927, testified.that the présence of'thé Negro students created

e tensiqn-oQ the part of both students and teachers that was noticeabls
‘every day, and that this tension 1hpaired his abllitybto teach and

the receptivity o6f his ‘students. Oﬁ cross=examination he statéd

that the final results obtained by him in his classes were not_ es

good?as they had been in prior yesrs, ag evidencéd by his tests and
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also by comparison of the grades made in his classes which included
Negro students with the grades made in his classes not attended by
any of the Negroes.

Another membe; of the faculty who described the adverse effect
that the presence of the l'egro students, and all that went with it,
had on educational stsndards was Mrs. Govie Griffin, who has taught
chemiétry for 13 terms st Centrasl. The subject that she teaches
is an elgctiﬁe course, taken principslly by those who plan to go
to ‘eollege and yho presumably are interested in mastering the sub-
Jects It was her observaetion that the presence of the troops 1ﬁ
the school, thelr standing ocutside of class=room doors during recita-
tions; and their actions in welking up and down the halls, occasion=
ally dropping their clubs, all hed é disturbing effect on pupils and
teachers alike, Due to that situation snd the prevailing tension
and unrest, the amount of subject matter thet she was able to offer
in her chemdstqg course vsc so ssriously curtailed that she had to
request that standard achievement tests usually given at the close
of the_schboi year be not giver; and her request was granted. She
said In this regerd: "In the past we have always given standardized
tests st the close of the school year,’and the pupils have always
been far above the nationa% norm, This yesr I requested they not be
given the test in all fairness to the students becsuse we had not
‘covered the materiasl we had in the past years."

hs to the effect of the events of the past session on the class~-
room teachers end administrative steff personslly, the observaﬁions
an§>experiences of Mrs. Clizabeth Huckaby, viceeprincipal for girls,
who has been at Central since 1930, en inforuative, She stated that
normelly in addition to her a?ministrative duties she‘taught two
“nglish classes, but that during the past‘year she has bsen compelled
to give up those classes anﬁ'to devote all of her time to administra-
tive dutiba. end that from 75 to 90 percent of her time. was devoted

to problems crested by integration. These problems, snd the unrest
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and tension in the school had an adverse erfect upon Her nerves and
physieal Qell being. She testified that apprehension.ovef existing
conditions caused her to lose sleep, which problem she had never had .
before; that she had no social life becsuse of her exhaustion at the
end of each day, and that on week epds-sheAand'her'husband would, go
to the country and relax, and Ehat‘sy;nOO@ on Sunday she “weuld begih
to rev%ve'enough to face the next week." Mrs. Hqckaby‘alse observed
that other seachers werewlikewise suffering 11l effects; she stated
that some would come to her trembiing, ana that others would ceme
weeping because’ of the events that were sranspiring,'and she pointes
out in this conneetion that teachers.in ﬁhe maiﬁ afe not accustomea
to violence.
. ‘Mrs. Huckeby'sytestimony gs.to the effect of the integration

@roblems on the.:lass-room_teBChers wss corroborated by that of

Mrs. Margaret. Ryman, a mathematics teache;, and ef Mrs. Sﬁirley
Stancil, a guidasce,counsellor, and-likewisesb§ the testimony of

‘Mr, Blossome Tbe latter stated. that one of his greatest.eoncerns
{guring the year was.the health and welfare of the teachers, and that - -
ﬁé felt very‘sfrongly that the_teaehers wers under more strainzthan
the students since they had upon their shoulders the responsibility
for %he-physical welfere and educational pregress of every student
in the school, and. that "they took that reSponsibility to heartand
it affected many of them and that was reflected in many of the con=
f‘er'ences I had with then as 1ndiv1duals.

The tension and strain to which the - administrative staff were
subjected did not terminate with the close of the_school day.‘ Mr.
Powell stated thet on & typlcally diffieslt day his phone'woqlq
commence ringing as soon 88. he'got home from sechool, the calls
coming from people. desiring various fypes of Lnform&tion, that he
has spent as much as three hours on certain days "answering the
telephone, or in making calls or dodging calls'" that he has had
to work longihours during the evenings ‘and nights on many odeasions,

and thas his social life and normal. r=st had been interfered with
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to 2 definite extent during the entire school yesr.

Along the same 1ires Wr. 0. ', Romiﬁe, Jirector of School Plent
Servicés for -the entirgvschoolrdisfrict, testified'that under normal
. conditions he worked from'eight'in the morning until five in the
afternoon,  -and that after héurs"duty wés rare. During the past
year, héwever, he hsd been on call éu hours a day;~and had rééeived
hundreds of calls at all hours of the night; on meny otcasions when
hig telephone had rung, snd he had picked up the receiver, he found
no one on the 11ne. At dne stage of the troubles he was away from
home so much at night that ﬂe did not see his youngest child for
four dayé,'since he wouid get in at night after the child had gone
to 'bed and wouid be gone in the morning before the chrild swoke.

The subject matter of some of the exhibits‘introducéq by the
Board consisted} in part at least, of persdnal attacks on the Board
members-and the gdminisfrstive staff, wrich could not have failed to
have reacted unfavorably upon them peréohally.‘ In addition, Mr.
Blossom was the recipient of wany threets ;gainst his physiéal safety
and well being. Of the Bbard members, lir, Upton, =2t leasst, was sub-
jecfeé'to much personal harassment,.mainly by‘teléphpne calls, snd
té such sn extent that he had .to take an unlisted numbér.

| ‘It is too clear to require ‘discussion that t£é experiences of

the classroom teachers gnd of the asdministrative stafif mﬁst have
produced at least some loss of personél efficiency on théir parf,
with correspondiﬁg damége to the educational program. More serious,_
hcwefer, is the fact that it has been necessary to dlvert theAtime-
and talents of the treined adpyinistrative nersonnel from their normal
duties iﬁ.dééling Qith the'many‘éohplex problemsiinbolved in the
operstion of & high school like fentral to purely disciplinafy
matters; and we find,vas alleged by‘the Board, that thé efforts of
the administrative.staff to cope with the integration problgms wifh

which they have been confronted have consumed and undue amount of
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thelr time and energy; and we sgree with Iir. Blossom in his statement
that the diversion of administrative skills and energles to discipline
maintenance during the past year may have been one of the highest
prices that the school district has had to psy. At least one serious
result of suéh diversion is that the curriculum plsnning which had
been previously émphasized st Central, has been seriously impeded.

In addi tion, the building program has beén held up although the
District's enrollmeﬁt‘is rapidly increasing, with an accompanying
rped for more facilities, |

As sfated, the evidence further showed that the school district

has tad to sboﬁlder substantial finesncial burdens on accbunt of iﬁ-
tegration, and that this has‘been at the ex ense of other school
programé. Hr; Nomine testified, fér example, that it was necessary
to employ five additional night wat¢hmen 2t the high school snd

that the cost for tlris item‘alone was'betwegn nine snd ten thousand
dollars; further, Qhen it became necessary to relleve Mr. Powell
and Mfs. Huckaby of thelr teaching dutles so that they could devote
thelir energies to ﬁhevadministrativé Problems with which the school.
Was‘cénfronted, substitutes had tc be hired to tale their places in
- the ciassrépms. Lbréover, the 2oard had'to spend yioney to repalr the
damages'to the school proper-ty, and to replace Yocks which had to be
cut off of'lockers“during’bomb searches; on thst peint Mr. i{omine
said tﬁét at one time he saw.s bushel basket full of cut locks,

and thet it qqst the Board wle25 apiece.tb replace them, Mr. Romine
fuffﬁerwtestified that the.éverall ﬁaintenance budggt,fbr'all the
schools 1w thé district for the fiscsl year ending Junc 30 of the
-current year wss $123,000, thaf'by Jaﬁuarygof this year he saﬁ that
unless sométring was done that budget would be overrun by approxi-
m;tely $l7.000.‘lIﬁ order to stay within the budget 1t was necessary
he sald to dismiss the palht crew of five men, thus saving not only
their wagés but also the cost of the palnt they would have used,

snd to forego some normal maintenance work on the schcol properties.
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‘Mro Blossom testified that the funds of the Little Rock Schéol
District are not unlimited, that in fact the distfict is undepfinanced,
and the annual expenditure per child is spproximately $100 belcwuihe
nationel average. He further pointed out that whenever district funds’
have to be diverted to meet dnuéua1~prob1emé as they weie dﬁring the
past year, the district auffera'harm, and that such diversions may
mean that less teachers can be employed, snd less instructional
equipment pﬁrchased.

Ldoking toward the approaching school term it was the consensus
of opinion on the part of the Board's witneéses, and we find, that
there has been no softening orvthe publiec attitude in Little Rock
.towaré integration, and.we»furthgf.find, a8 heretofore stated, that
unless” some rellef is granted the Board the conditi&ns that will pree
vail in Central High School during the 1958«59 scﬁool‘year will be
as bad as they were during 1957-58, and will probebly deteriorate
still further. One reason for this conqlusion'is-that, aécording to
theAevidence, Centrdl High School operated last year largely on &
moment@m that had been built up during past yesrs, snd that momentum
ts running downs Any efficient organization, manned by skilled
personnel, as was Central High Schoél’in September; 1957, can
operate for a time on its momentum even in the face of severe
presgsure; buﬁ with such pressure & time comes when that momeﬁtum is
lost, and when thet happens then, unless the pressure is removed,
the organization breaks down, Ve are convinced that .such point is
being approaéhed at Central, Mre Blossom astated in that conneetion
thet the strain of the past year had slreasdy taken its toll, snd
would be felt still further when school opens this fall, and that
sterting into &nother year would be entirely different. from the
commencing of sehool lagt September, In this he was corroborated

by Mrs. Huckaby,
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We further find that if the sttendance of Negmw students at
Central High Sehool is to be mainteined during the néxt school year,
the Board will have to have military essistance or itg equivalent,
end it is financially unsble to bear the expensé'of hiring =2 sufe-
ficient number of guards to control the situation. It csmnot be
expected that the Little Rock Police Department willjbe in a position
to detail enough men fc afford the necessary protection.

As to the need for troops when schopol re=-convenes, Super;ntendent
Blossom stated that he saw nothing to indicate that conditions at
the school would be different in September than they were throughout.
the past year, and that as a school administrator he saw no lessening
of fesponsibility for the safety of everyone cdngefned;~he said, "We
haQe that responsibility just as greatly today as-we did yéste?day;
and we wlll have it tomorrow," And when asked whether or not it
would be necessary to have the same guards end civilian security
emﬁlqyees in the school in September, he feplied: "As I said before,
I have no renson to anticibate anything different from what we had.
If we take ‘what history teaches us, I think that will be a .naturd
conclusion."

'Now, while troops ecasn disperse crowds, and cen ke ep the Negro
students bhysicélly within the schooly and wh@le it is possidble
that if troops were deployed in gufficlent numbers sll over the
schéol vandalism eould be checked, thefpresence'éf troops cannot
reduce or eliminate racial tensions, or create a climate thst is
eonducive to education; on the contrary, the presence of armed
soldi ers in 8 school 1s, as has been shown here, disrupting to the
educational proceds. As to the importance of a proper sducational
climete, Mre Blosscﬁ said: Y,..any educationai program needs to
have certain things present in the atmosphere, such as & climate
where children can be taught and teachers can teach. wé have con-
tended that that condition hes net existed at Centrsl High School,
that it is riot likely to exist next year, Now, in putting on eny

educational program, the proper conditions sre about as necessary
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as the proper tools snd the proper teachers." Furthermore, when Mrs.
Huckaby was asked on cross-examination if she did not think that the
Board, the school administration, thé city authorities, and the
military ecould carefully plan the running of the high school, she
replied that she‘did‘not relish the idea of having,K those partiecular
grbﬁpsbalways involved in her educational system, because as an
edﬁcator such wes foreign to her exparience.

. As has been said, there can be no qﬁesﬁion that thé Board made
a prompt and reasonable start toward complisnce with the principles
laid down in the Brown cases; thereaftef, it put its plan into
operation and has adhered to it in good faith in the face of great
difficulties. Now,'it has come here secking relief only after it
has been confrﬁnteﬁ with what is, from an educational standpoint,
an lntolerable situation, and it does not ask fom an‘abandonment
of its plan nor does it attempt to obtain an 1ndefinite>postponement.
It is eimply requesting a tactical delay. Ve are convinced that in
seeking this delay the Board is still acting in pood faith, and,
upon the showlng .that has been made, we are satisfied that the Board
needs more time to carry oﬁt its plen in an "effective mamner," -and
that to grant the instant petition is in the public interest,vand
1s consistent with good ‘faith compliance, at the earliest précticable
date, with the principles. sbove méntiéned.- In réaching this conclus-
jon we are not unmindful of the admonition of the Supreme Court that
the vitallity of those brincipleé'"cannot be allowed ﬁo>yield simply
because of disagreement with them;® here, however, as pointed-out by
the Board‘in its final briéf, the oppoéitionuto integratioﬁ in‘Liﬁtle
Rock is more than & mere mental sttitude; it has mapifested 1tself
in overt acts whizh have actually demaged educstionsal étanaards and
which will continue to ® so if relief is not granted,

We have seen that the Suﬁreme Court said in the second Brown de-

cision that the transition of a formefly segregated aschool to & school
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free from compulsory segregation should be carried out in en "effec-
tive manner," and'that‘such‘a transition is in the public intergst.
In our estimation a transition which impairs or‘disrupts educational
programs andvstaﬁdards,,ahd which will continue to do soy is not in
the public interest, but, on the other hand, inflicts irreparable
harm'upon all of the students concerned, regardless of race., Where,
as here, such a transitiorn is being unqértakén under the compulsi%e
effects of a federal court order, a refusasl to modify such order so
a8 to ameliorate the situation would in our opinion under the cir-
cumstances here present be inequitable, if not arbitrary as well.

That the Supreme Court recognized the necessity of maintaining
educational standards is evidenced by the following language in the
first Brown decislonse

"Today, education is perhaps the most important funection of
state and local govermmentse. Compulsory school attendence laws
and thé great expenditures for educstion both demonstrate our
recognition of the importance of education to our democratie ..
socletye It is required in the perfomance of our most baslc
public responsibilities, even service in the sumed forces., It is
the very foundation of good citizenship. Today it is a principal
instrument in awakening the child to cultural values, in prepaging
him for later professional training, and in Relping him to adjust
normally to‘his environments In these days, it is doubtful that avy
child may reasonably be expected to succeed in 1ife if he 1s denied
the opportunity of .- education..." (Brawm v, Board of Education,
supra, 347 U.Seat 493). : '

And Judge Miller;, in his original opinlon in this cade, polinted
out that thé Board was undertaking not only to work out a program of
integfation, but also to preserve snd improve educational standards;
and he took occasion to say: "{The Board) must consider the persond
rights of all qualified persons to be admitted to the free public
schools as soon as practicable on a nondiscriminatory basis. The
public interest must be considered along with 8ll the facts 2nd con=
ditions prevalent in the school district, Edu¢ational‘standands‘
must not be loweredess" (Amron v. Cooper, supra, 1.3 F. Supp. at
864-865,) Furthermore, the Court of Lppeals in its affirming
opinion said: M..e.The schools of Little Rock have been on a completely

segregated basls since their creation in 1870, That.fact, plus local
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problems as to fpcilities, teacher personnél, the creation of
taachable groups, the establishment of the proper curriculum in
desegregated schools and at the same time the maintenance of
standards of quaiity in an educational program may meke the. situation
at Little Rock,Arkansas, a problem that is entirely different from
that in many other -places." Aarca v. Cobper, supra, 243 F2d at 36lL.

The importance of maintaining'educational'standards today is
certainly no less'than it has bsen in prior years; in fact it is
more urgent, And while the Négro‘students at IIttls Rock havg a
personal interest in being admitted to-the_publlc échools on & non-
discriminatory bgsis as soon as practicable, that interest is only
one factor of the equation, and must he balanced against the publile
interest, including the interest of all students ahd potential
students 1In the district, in having 8 smoothly functioning educa-
tional system cgpable.of Turnishing the type of education that is
necessary not only for successful living but also for the very sur-
vival of our nation and its institutions. There is also snother
public interast involved, naMely, that of elimineting, or at least
ameliorating, the unfortunate racial strife end tension which existed
in Little Rock during the past year and still'exists there,

When the interests involy ed here aremlanced, it'is our opinion,
in view of the situation that has prevailsed and will in the foresee-
‘abIe future continue to prevail at Central High Sc 00l under existing
conditions, the personml and immediate 1ntérests of the Negro students
affected, must yleld temporarily to the larger interests of both races.

While we do not seek at this time to authoritatively define
the term "#ll'deliberate speed" employed by the Supreme Court in
the Brown cese,it does seem to us that the term is a relative vie,

dependent upon verying facts and circumstances in different localities
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and that what night be "deliberste speed' under one set of circum-
stancas could constitute headlong haste under another, And it
rufth;r,appaars to us that said term involv es the ldea of a progress
towsird the elimination of compulsory segregction that is consistent
wit' the maintenance of -sound educaticonal standards and a salutary
aducsticnal atmosphere, neither of which can be maintained st Central
High School:if the Bosrd is complled to keep its plan in operation
at this time, After all, the funct:on of any public school system,
whe.r integr#ed o1 not, is to educats péople.

It 1s important to realize that to grant the stay requested by
thie Board will not deprive any Negro.student of a good high school
educ~ti~n. In 1957 the complotely new and un-to=date Horace Mann
hHish Sc .00l fer Negroes was put into operation, and 1n that school,
apart from any quést.on of integration, the Negro students can receive
an aducstion equal to that provided.in Central High School. As to
the lHorace Mann Schéol, Mr, Bloss:in taqtified.that,vrelatively speak-
ing, the quality of education in that school, measured by any desired
indicla, whether facilities), teacher preparation, tesching alds, or
instrueticnal supplies, is “on a par with any other school," He
further gtated wzth.reférence to the past session: "The truth of
the husiness 1is it‘was bett-r than most high schools in this State,
write or eclored." He also testified thet he felt that the Negro
stu eants could-in 1958 "be better educrted in anoth'r manner without
thar being hurt."

The gpranting of the Board's petition does not, in our estimation,
censtitute & yielding to unlawful force or violeucs, but 1s simply
an exorcise of our equitable diger tlon and good julgment so as to
nllow a bresihin~ spell in Little Rock,while at the same tims pre-
serving aducstional standards at Central High School,

At nne point in his t stimony Mr. Blossom statsd, and we agree
with nim,. that a tacticel deley is not the same 8s s surrender; and
the delay here svupht 1s not s vain‘thing or a mere frustration of
the pleintiffs' rights. In the first place, the delay, in and of

{tzalf may well be of ma arisl velue to the Board in carrying out its
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announced purposes. In the two and one-half vyear period involved
tempers will have a chance to cool down, emotions may subside to
some exteni, and there may also be changes in some of the persona-
1ities involved in the dispute, Of more sionificance, however, is
the fact that the delay will afford time for the completion of the
pending litigatffon in the state courts and for an appraisal of the
results of that litigation. ONbviously, should the state legisla-
tion challenged in. that litigation be ugheld as valid, such a
result might well have a profound effect on the situation at Little
Rﬂfk' On the other hand, should that legislation be held unconsti-
tutional, and particularly if such a result should be reached by
the state courts, the people of Little Rock might be much more
willing to acquiesce in integration as contemplated by the plan.
¥hat has just been said likewise indicates that the length of
the proposed stay is reasonable, and we so find. On this point Qe
agree with the opinion expressed by Mr. Upton, who is an
experiehced lawyer, that it will take at least two years for -the
litigation above referred to to be finally terminated. In addi-~
tion to ihat, considerina the nature of the problem, two and one-
half years is not a very lcng period of time; and a very short
delay woﬁid serve no useful purpose, added to thosé considerations
is the fact that the Board and the Superintendent, whe are familiar
with the problem and whose responsibility it was in the first
instance to decide how long a stay was desired, after considering
the various factcrs involved determined on a two and cne-half year
period, and deemed it desirable to resumé the plan at mid=-term of
the 1960-61 school year. Aﬁd we do not believe that under the
circumstances the lourt should disturb their judgment, even if
it were inclined to do so.

In their brief in support of their motion to dismiss the
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original petition the plaintiffs cited .a number of cases standing

for the proposition that an injunction may not be dissolved or
modified in the absence of a showing of unforeseeable changes in
conditions which have created an exceptional situation. while none
of those cases involved any problem of rate relations or school inte-
oration, we do not quarrel with the general rule laid down therein,
and the Board in its brief in opposition to the motion concedes
"that the situation must be ‘'extracrdinary’ andlfhat the clrcumstances
must be 'exceptional.'™

Here, however, there has been a very radical change of situation
since the former crders of this Court were entered, the occurrence
and extent of which were not, to our mind, foreseeable at that time.
and the situation with which the Board is now confronted is certainly
exceptional and extraordipary if not, indeed, unique, that situation
being complicated by the vast amount of publicity that has been given
to 1t.

It must be remembered that when Judge Miller handed down his
decision in 1956, the people of Arkansas znd the legislature had
not adopted the meatures that we have menticned; on the contrary,
the 195% legislature had refused to enact certain similar leaisla-
tion. And when Judge Davies on Jeptember 3, 1957 crdered the Board
to put it§ plan into effect forthwith, and whem he denied the Board's
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3. Klapprott v, United States, 335 U.S. 601; Ackermann v, United
States, 340 U,S. 193; United States v. Su.ift & Co., supra, 286 U.G.
106; Walling v. Harnischfeger Corporation, DC, Wis., 142 F. Supp.
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orp. v. mlker, 3 Cir., 234 F2d 1l12; smith v. Kincaid, 5 Cir., 232
F2d 306; Morse=Starrett Products Corp. v. Stecconey 9 Cir., 205 F2d
244; Elgin National Watch Co. v. Barrett, > <ir., 213 F2d 776;
Bigelow-v, Twenfieth Century=Fox Film Corp., 7 Cir., 183 F2d 60;
soca fola Bottling o. v. otandard Botiling Lo., 10 Cir,, 138.F2d
788; United States v, Besser Hanufacturing Co., DC, Mich. 125 F.
supp. 710: Sunbeam Corporation v. - harles Aprliances; I, N.Y..

119 F. Supr. 492,
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application for a stay on September 7, and when he entered his order
of September 20 enjoining the Governor from further interferring
with the operation of the plan, the Negro students had not begun
-attending classes at the school, federal soldiers had not appeared
upon the scene, repeated racial_incidents had not occurred, the
teachers had not been frightened and demoralized, and educational
standards had not been impaired. All of this has taken place since
the final order entered by Judge Davies, and we do not believe that
he foresaw the result that has come about. On the contrary, in his
findings-of fact and conclusions of law in connection with the in-
junction against the Governor he toox occasion to refer to the his-
tory of peaceful race relations in Little Rock, and to state that
prior to the calling nut of the Guard the "faculty and the white .
student body at Central High School were prepared to accept the.9
colored chiléren as fellow students." saaron v. Ccoper, [C, Ark.,
156 F. Supp. at 224,

As Qe have said, the fundamental position of the plaintiffs in
opposing the petition appears tc be that popular opposition to the
plan, Iésulting in obstructicns to its orderly operation, does not
fo}m any legal basis for affurding the Board any reliéf in this case,
In support of that argument counsel for the plaintiffs have cited
fhe following. cases: Allen v. Tounty Cchool Board of Prince Edward
County, Va., 4.Cir., 249 F2¢ 462, cert, den, 2 L. Ed 2d 530; c¢rleans
Farish School Board v. Rush, o Cir., 242 F2d4 156, tert, den., 2354
U.S. 921; Jackson v. fawdon, 5 Cir., 235 F2d 93, cert. den., 352
U.S. 92%; liitthell v. Pellock, T, Ky., 1 Race Rel. L. Rep. 1038;
School Board of'Charlot{esville; Va. v. Allen, 4 ¢ir., 240 F2d 59,
cert, den. 353 U.5. 91J: and Schodl Board of wNewport Mews, Va. v.
Atkins, 4 Cir., 246 Fzd 325, cert. den., 355 U.L. 855,

Those cases unquestionably hold that a schocl board is not
justified in failing to make & prompt and ;easonable start toward
the elimisation of compulsory segregation merely because of porular

opposition te such a step., But none of them has involved a situation
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like the instant one where a board has made a prompt and reasonable
start, and has actually put its blan into operation, only to find it
breakdown in practice with a consequent impairmént of educational
standards -and demoralization of thé faculty and student body,

It is one thing to say that a school board must hake a stari
in the direction of intefration without regard te public feelings
on the subject, as Judge Hutcheson said in Jackson v, Rawdon, supra:
but it is quite another thing to. say that when a school board has
had the experienceswith its plan which the Little Rock'soard has
had, and when, after observing the results of that plan in operation,
it comes into federal court seeking not to abandon the plan or to
lay. it aside indefinitely, but merely a moratorium, the court must
close its eyes and ears to the practical problem with which such
board is confronted. Such a judicial attitude would be most
unrealistic,

If popular feelings and attitudes are-.utterly and at all tifies
irrelevant to the questicn under consideration, the Court of Appeals
in affirming Judge Miller in this case would hardly have stopped to
point out thai the Little Rock schools had been searégated for over
80 years; nor would there have been any occasion for the Court of
Appeals to say in the Mew Orleans case that once a school board has
accepted the principle laid down in the Brown decisions, it may weli
be entitled to “time for such reasonable steps in fhe+orocess of de=
segregation as appears to be helpful in avoiding unseemly confusion
and turmoil. Orleans Parish Schoql Board v. Bush,'supra.,‘ﬁ C;r. .
242 F2d at' 160,

Plaintiffs have also cited Youngs town Sﬁeet & Tube Co., v. Sawyer,
343 U, S, 979; Exparte Endo, 323 U,$. 283; Morgan v, Virginia, 328
U. S. 373: and City cf Eirminahaw'v. Monk, ® Cir., 185 F2d 859, cert.
den., 341 U.3. 940, Those cases hold that ordinariiy enforcement
of individual constitutional rights will not be delayed becauge of

the public interests opposed te them, and that the State canno’
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deprive one of a constituticnal right through the exercise of- the
police power. None of those cases, however, wés 3 school integration
case, and, as has been pointed out, the second Brown d:acisior itself
recognizes the'propiiety of delay in school intégrétion under proper
circumstances,

In the instant case it is-not denied tha£ under the Brown' de-
cisions, the Negro students in the Little Rock District have a-con=-
constitutional right not to be excluded from ény of the public schools
on accouvi.t of race: but the Board has convincingly shown that the
time for the eﬁjoymeht of that right has not yet come. That showing
aphlies,to the Negre students who were in the school last year as
well as to others. While the plaintiffs contend that the rights of
‘the students last méntioned have become vested, no aythority in
support of that proposition has been cited to'us, and we know of
no such authority, and we do not believe that such contention can
be sustained.

In support of their argument that if the Board had used suf-
ficiently firm' disciplinary measures it could have controlled the
situation within the schoél, and that by such measures it can
re-establish control this eoming year, the plaintiffs called to the
stand the two New York educators heretofore mentioned, and their
opinion evidence was in line with the plaintiffs’ contentions. On
the other hand, the testimony of Mr, Blossom and of Mr. Upton, was
to the effect that the Board had diligently sought to preserve -dis-
cipline, that it had expelled a few students and had suspended others
for various ﬁériods of time, that it had undertaken to consider each
case on its own merits angd the effect of the action to be taken not

anly upon the indjwfdual child concerned but also upon the. other
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students in the schoqi. It was the opinion of those witnesses that -
in view of the unusual situation with which they were confrorited and’
of the source and nature gf the Opbosition with which they were faced
conditions would have beeﬁ/&ggge rather than better by the employ=
ment of harsh disciplinary measures such as mass expulsions, and that
the course that had been in fact pursued was the best possible"one
under the existing circumstances.

wWhile Dr. Rogers and Dr. Salten are doubtless well qualified to
express’ opinions as to how school matters should be handled in areas
of the country with which they are familiar and in which they havé had
experience, neither of'thOSe gentlemen has had any public school
administrative experience in the South, or any personal familiari{y
with the Little Rock situation; nor haé either of them ever had any
experienﬁe with.the problems involved in the transition from segre-
qation to integratn in a state where the former has been the accepted
and traditional mode of life of the people and where its existence in
the public schools has had the sanction of law for so long as those
schools han'exi§ted._.As regards Dr. Rogers in particular, his
dqualifications to speak pn this subsect Were seriously ihpaired. in
our'eyes. by his suggestion that members of -the student body at Cehtral
High Schoollmight have teen uéed, in effect, as spies upon other
students there. 1In Qiew of these limitations upon the cualifications
of the plaintiffs' witresses, we cannot accept their opinions in pre-
ference to that of Mr. élossom,-who ¥s also an expert, and who formed
hig opinion on the greund and has baséd it vpon his own intimate ex~-
perience with the probleh,

1t is true that the views of_Vicé-principal waell'cdincﬁde with
the opinions of the plaintiffs’ experts, ss far as the éituati@n,&n—
side the school is concerned; but jt must be remembered that Mr, Powell
had r.o u;;imate disciplinary authority and nc respensibility for any

"matters of overall policy; he was a subordinateemrloyee, and it was
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not shown what qualifications, If any, he possesses as an expert in
pubfiq achool administration. He testilied that h= graduated from
Central High School in 1940, thet he was employed st the school in
an undisclosed capacity In 1952, and th:t he has been vice-principal
for boys fcr the vast three years. His treining and experience be-
tween 1940 and 1952 were not broucht out in the evidence. It i{s also
Interesting to note in ¢l is conneétién thet Mr. Powell's counterpart,
kMrs. Huckaby, d4id not reel that the erployment of stern discipllaary
messures was tYc ker to the problem. Acfually, it occurs to us that
Mr. Pow=11 may well have been-so close to the situation in sll of

its personsally umpleesant aspects, that he tas te éone degree lost
his sense of persaective in the nmstter,

In addl tion to 8all of.the foregoing, it 1s well to keep in minc
that the duty of meintaining discipliné in the schoagls and of declding
what disciplf%ary steps shouljfbetéken is' primarily the function of
the school aliiinistration, and not that of the Court; and we would

‘certainly te unwilliéé to substitute our judgment as.to what should
have been done for that of the Bozrd ir “he absghce of a showing that
the Bosr:il had errsd tc such &n extent as to indicate an absence of
5obd falth on its part. There has been no such shoulng here,

“elatlve to lnterference from outside the school, the plaintifig
urge that the Joasrd shouid héve-eiéhcr instituted crininal prosecuticns
-agalnst the persona resporsible, or thot 1t‘shou1d nave applied for
injunc tive reiief, as was done in the Hoxle, Airkensss, and Clinton,
Tennesser, cases. .Jee Hoxie school Mstrict Vo. 4b of Lawrence
County v, Brewer, DU, LPQ.,.137 F. Supp. 36L, afrtd., 8 ¢ir,, 238
P24 91; and Xasper v. drittain, 6 Cir., 245 F2d 92, cert. den.,

2 1. 7824 L. In snswer to that argument ir. Blossom testified, and

re was ‘corroborstrd by Iir, Upton; t~at the Board had deternined as &
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mgtter of judgement not to resort to criminal prosecutions or to

seek Injunctive relief; thet it was not the function of the Board

to prosecute people or to seek injunctions but to run a school system,
and that it had already had all of the litigetion that 1t wanted =nd
was not anxious for any more,

YWle think that tie Board acted within its competency in coming
to thet concluslonyand we do not think that its faillure to commonce
criminal actions or to seek injunctive rellef should militate against
its present petition. In the first place, the Board is not charged
with the duty of commencing criminal prosecutions or of enforeing the
criminal laws of the Stste. BSecondly, by reeson of the nature, source
and extent of tlie oppodition to integration in Little Rock, actions
by the Board looking toward crimlnal prosecutions or injunctions might
have aggravated rather than eased the situation. Moreover, the Bcard
might hrve had a good deal of difficulty in identifying the persons
causing the trouble or in establishing thot their conduct constitﬁted
crimes or was of suyéh quality as weould justify the granting of in=-
junctive relief,

As far as the Hoxie and Clinton casec zre concernd®, lir, Blossom
testified, and we agree, that the situstion at ﬁeither of those placer
‘was comparable to the situation that has existed and now exists in
Little Rock, Both Hoxle and Clinton are much srirller places than
Little fiock; hence the procedures followed in the'fofmer places might
not be effective in the latter.

As en illustration of the differences in situction just mentloned,
attention is called to the fact that Judge lLeeves' opinion in the
Hoxie case discloses that the total integreted student body at Hoxie
was 1025; of which only 25 students vere Negroes, whereas Judge
Millerts opinion in this case shpws that the percentoge of MNegroes

to whites in the hirh school grades at Little Rock, as of Mey, 1956,
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was o229y such percentage in the junior high grades was ¢chby and
insthe elemescary grades o262, the oversll percentage ‘being .252,
Moreover, Judge Feeves!? opinioﬁ also mekes clear that the educational
facllities for Legroes at Hoxle were by no means cogmparsble to those
available to tiae white studenfs, which. 1s not the tcase at Little
Nock.

As to the Clintbn, Tennegsee.pasey we teke‘judiciwl'notice of the
fact that Clinton is a small toiwn located in the mountalnous country
of eastern Tennessee where there are very few Negroes. In sddition,
the trouble there was readily traceable to one individual from cutside
the State, as is shown by the evidence in this case and by the opinien
of the Court of ;ppeals in Kasper v, Britt91n, supra.

It being in the public interest, inciuding the interest of bhoth
white and Negro students at Little Rock, that we have .8 peaceful
‘nterlude for the period nentioned,‘ag order is being entered
permitting the Board to suspend the operation of its ssid plan until
mid=semester  of the 1960-61 school year, without the Roard, or the
individual nembers thereof, or the Superintendent of Schdols being
~-cofisidered in contcmpt of this Court; and the Court retains juris-
dietion of tnis cause for such other and further proceedings as may
hereafter become necessary or approprriate.

THIS the . 20th _day of June, 1958.

. YH-.
United States- Dlstrlct Judge






