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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

THE AUTHORS GUILD, INC., et aI., 

Plaintiffs, 

v. 

HATHITRUST, et aI., 

Defendants. 

Case No. II-cv-6351(HB) 

NOTICE OF MOTION 
TO INTERVENE 

ORAL ARGUMENT 
REQUESTED 

PLEASE TAKE NOTICE that upon the annexed Declarations of Daniel F. Goldstein, 

SWOI'll to December 6, 20 II; Dr. Marc Mauer, SWOI'll to December 6, 20 II, Georgina Kleege, 

SWOI'll to December 5, 2011, Blair Seidlitz, SWOI'll to December 6,2011, and Courtney Wheeler, 

SWOI'll to December 6, 201l; the accompanying Memorandum of Law in Support of the Motion 

of the National Federation ofthe Blind, Georgina Kleege, Blair Seidlitz and Courtney Wheeler 

(collectively, "Proposed Intervenors) to Intervene as Defendants in this action; andall'prior 

pleadings herein, Proposed Intervenors will move this Court, before the Honorable Harold Baer, 

United States District Court Judge, in Courtroom 23B, Daniel Patrick Moynihan United States 

Courthouse, 500 Pearl Street, New York, NY 10017-1312, on the date and time to be set by the 

Court, for an order pursuant to Rule 24 ofthe Federal Rules of Civil Procedure permitting 

Proposed Intervenors to intervene as defendants in this action. 

PLEASE TAKE FURTHER NOTICE that answering papers, ifany, shall be served 

upon the undersigned no later than December 23, 20 II. 
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Dated: New York, New York 
December 9, 2011 

OF COUNSEL: 

Daniel F. Goldstein 
Laura Ginsberg Abelson 
BROWN, GOLDSTEIN & LEVY, LLP 
120 E. Baltimore Street 
Suite 1700 
Baltimore, Maryland 21202 
Telephone: 410-962-1030 
Facsimile: 410-385-0869 
dfg@bl'Owngold.com 
labelson@bl'Owngold.com 

and 
PETERJASZI 
5402 Surrey Street 
Chevy Chase, Maryland 20815 
Telephone: 301-656-1753 
Facsimile: 301-656-7483 
pjaszi@wcl.american.edu 

TO: 

Edward H. Rosenthal 
Jeremy S. Goldman 

Respectfully submitted, 

THE LAW OFFICE OF 
ROBERT J. BERNSTEIN 

By: lsi 
Robert J. Bernstein eRB 4230) 
380 Lexington Avenue, 17'1i Floor 
New York, NY 10168 
Telephone: (212) 551-1068 
Facsimile: (212) 551-1001 
COllnsel for Proposed Intel1'enors 
The National Federation of the Blind, 
Georgina Kleege, Blair Seidlitz and 
Courtney Wheeler 

FRANKFURT KURNIT KLEIN & SELZ, P.C. 
488 Madison Avenue 
New York, NY 10022 
Attorneys for Plaintijft 
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and 

Joseph Peterson 
KILPATRICK TOWNSEND & STOCKTON LLP 
31 W. 52nd Street, 14th Floor 
New York, NY 10019 

Joseph M. Beck 
W. Andrew Pequignot 
Allison Scott Roach 
KILPATRICK TOWNSEND & STOCKTON LLP 
Suite 1800 
1100 Peachtree Street 
Atlanta, GA 30309-4528 
Attorneys for Defendants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY, under penalty of peljury, that the foregoing Notice of Motion to 

Intervene of National Federation of the Blind, Georgina Kleege, Blair Seidlitz and Courtney 

Wheeler; the accompanying Declarations of Daniel F. Goldstein, Dr. Marc Mauer, Georgina 

Keege, Blair Seidlitz and Courtney Wheeler in support thereof; and the accompanying Memorandum in 

Support of the Motion of the National Federation ofthe Blind and Others to Intervene as 

Defendants, are being filed electronically today, and that, upon such filing, pursuant to this 

Court's Local Rules and ECF procedures, these documents shall be served electronically on the 

above-referenced attorneys for plaintiffs and for defendants at their respective email addresses 

registered with the Court's ECF system. 

lsI 
Robert J. Bernstein 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF N~W VORI< 

THE AUTHORS GUILD, INC., et al., 

Plaintiffs, Case No. l1-cv-G351(HB) 

v. 

HATHITRUST, at al., 

Defendants. 

DECLARATION OF DR. MARC MAURER 

I, Marc Maurer, do hereby declare that: ' 

1. I am over eighteen years of age and am competent to make this Declaration, 

, 2. My business address Is 200 East Wells Street at Jernigan place"Baltlmore, 

Maryland 21230. 

3. I am legally blind. 

4. I am the President ofthe National Federation ofthe Blind, a position I have held 

since 1986. 

5. I am also an attorney, licensed to practice In Maryland, Indiana, Ohio, Iowa and 

am a member of the bar of the Supreme Court of the United stales. 

6. The National Federation of the Blind Is the oldest and largest membership 

organization of blind people In the United States, with more than 50,000 membel·s. Through 

our affiliates In each of the fifty states, the District of Columbia, and 'Puerto Rico, and our 700 

local chapters, we seek to advance the rights of blind people by helping both the blind and the 
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sighted to understand that blindness, In and of Itself, need not be a tl'~gedy, The real problem 

of blindness Is not loss of eyesight, but misunderstandings and misconceptions about It that are 

prevalent in society, With propel' training and opportunity, blindness can be re~uced to the 

level of a mere physical nuisance, 

7. Unlike the NFB, most other organizations that advocate on behalf of people with 

print disabilities are not membership organl~atlons, Of those groups that are membership 

organizations, the NFB Is one of the few that chooses to use litigation as an advocacy tool or 

has the resources to do so. 

B. A person with a print disability Is someone who cannot effectively read print 

because, of a visual, physical, perceptual, developmental, cognitive, or learning disability. 

9. Because of Its unique position among peer organizations, the NFB has tallen the 

lead In promoting the creation of accessible digital tecl)nology and Information. NFB has long 

espoused creating the sal)1e access to Information that other Americans enjoy on functionally 

equal terms. For example, In the 1970's, NFB financed Ray Kurzwell's development of a reading 

machine for the bllnd-a machine that converted printed text Into digital text that could be 

read aloud by a synthetic voice. I~ 1998, NFB memberGeorge Kerscher developed Talklllg 

Books, the first commercially available digital books for the blind. 

10. Equal access to all of the same Information is technologically within reach. 

Because digItal Information Is slrnply a series. of zeros and ones, It Is not Inherently visual. Ifthe 

creators of digItal Information are conscious of accessibility, It becomes no more difficult to, 

create digital information that can be manifest audibly or tactllely than to create Information 

that Is only visual. 

2 
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11. To access print material, I use all of the tools available to me and other blind 

people, Although I read conventional braille, I also use screen access software, which transmits 

textual Information on a computer screen Into an audio output or a refreshable braille display 

pad. When digital text Is coded properly with metadata, that provides organizational 

Information about the text, my screen reader will also read that Information, which allows me 

more complete Information and a way to navigate within a document. 

12. There are a very limited number of print works that are available to be borrowed 

by blind Americans either In braille or In a digital format that can be accessed by a screen 

reader, The primary source of reading material for most blind Americans Is the National Ubrary 

Service for the BI.lnd and Physically Handicapped of the Library of Congress. While this service 

has done, an outstanding job of providing books to the blind within budgetary constralpts, It 

'" 
only has approximately 52,000 Circulating titles In Its collection and can only create 

approximately 2,ooo'new titles each yeaI', BooKshare", another authorized entity under \he 

Chafee Amendment, has a collection of tens of thousands of titles, according to Its website: 

www.booi<share.org, 

13. The lad( of print Information available to blind Americans has devastating 

effects. Fewer than fifty percent of blind Americans graduate from high school. Those who do 

graduate and matriculate at colleges and universities are blocked, a~ a practical matter, from 

taking many courses ofthelr choosing. 

14, The HathiTrust Digital Library stands to change the landscape of access to 

Information and education fOl' blind Americans. T~e more than 9,000,000 million titles In that 

collection are a far c~y from the tens of thousands Qf titles available from the National Library 

3 
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Service or Bool<share". To serve the most people, and given the time constraints and expense' 

of creating accessible copies of print materials, both of those entitles must choose titles that 

have wide popular appeal. Consequently/ those collections contain few academic books or 

Journals. By contrast/ the HafhlTrust's collection Includes academic works, which are cl'ltlcal 

educational tools for blind college and university students and faculty. 

15. Recognlflng the transformatlve effect of such a large digital collection, the NFB 

collaborated with Google and the libraries of the University Defendants, among others, over 

the last several years to ensure that the HathlTrust Digital Library will be accessible and made 

available to blind Americans. 

16. In December 2004/ the NFB learned of the Google scanning Project and 

contacted Google to inquire whether the scans would be created in su~h a way that they would 

Include the metadata necessary to make them accessible to the blind. In January 2005, Google 

responded that It did not Intend to Include the coding necessary to make the scans accessible. 

17. Throughout 2005 and 2006, the NFB lobbied Google to change this decision and 

include the necessary metadata. In 2006, the NFIl, together with Peter Jaszl/ met with 

representatlv6$ from the University of California/ the University of Michigan, and the University 

ofWlsconslo, to recruit their support In convlnylng Googis to commit to producing accessible 

scans. This effort was ultimately successful, and as I discussed above/ the Google books scans 

that comprise the HathlTrust are accessible to the blind. 

,j.S. 10 October 2008, the University of Michigan held a demonstration for the NFB of 

the procedure and software It had developed to make the HathlTrust collection's digital 

Information accessible to the print disabled. 

4 
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.~ 

19. In September 2009, I testified before the Committee on the Judiciary of the 

United States House of Representatives about the importance of the Google books/HathlTrust 

collection for the education of the blind. 

20. Also In 2009, the NFB organized the Reading Rights Coalition, which Is composed 

of 32 groups representing Individuals with print disabilities (Including neurological and physical 

conditions as well as learning disabilities) In response to the Authors Guild's attempt to 

convince Amazon to disable the text to speech function on the Kindle, another digital bool< 

technology, Through this effort, we successfully persuaded Amazon to maintain Its texHo-

speech function. 

I declare under penalty of perjury that the foregoing Is true and correct. 

Executed on: 2/¢.:...'!...,.. __ _ 
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IN THE UNITED STATES DlSTRICT COURT 
FOR THE SOUTHERN DlSTRICT OF NEW YORI( 

THE 1}.UTHORS GUILD, INC., et al., 

P lalntllfo, Case No. 11.ov·6351 (HS) 

v. 

HATHITRUST, et aI., 

Defendants. 

DECLARATION OF BLAIR SEIDLITZ 

I, Blair Seldlitz, do hereby declare that: 

I. I am over eighteen years of age and am competent to make this Deolaration, 

2. My home address is 11829 West Tesoh Aven\le, Greenfield, Wisconsin 53228. 

3, I illlliegally blind. 

4, I cUl'l'ently am ajtmior at the University ofWlsconsJ.ll, Madison. I am pursing a 

degree in Engineering Physics and I intend to apply to Ph.D. programs when I graduate. 

5, Currently, when I wish to b01Tow books from the Wisconsin library, I must 

photocopy the books and scan each page with my Kurzweil™ scanner, 

6. This ~j'ocess is very time conswl1ing and I try to avoid borrowing priltt materials 

from the library. 

7, To complete my reading fOl' class, I purchases accessible copies of required texts, 

but I do not access slIppiementalmaterials that my sighted olassmates borrow fi'om the 

libxaxy. In had access to digital copies of the library's collection, I would be able to 

access these Bupplemental mate1'iuls. 

1 
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8, In Jmd i\ooess to the HathlT:l'ust oollliCt!O.l1, ![ WOlltd 'be able to ¢CXlllore anyiopic 1 

wanted at flIty tittle, wltltease,like. my s1g\)fed cjnssmates, My education wouk1110t be 

~l1t1ned to the Ilmited tlumber ofl()Jllc~ Qovcl'ed Jtl'the ·books I pUl'Ohase, 

I ·c1eclfU'6 \\I1de1' jlenaHy Ofpal~t1l'Y thaHhe fOl'egohlg 18 t1'1l.6 lilid l1011eot. 
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·IN THE UNITED 'STATES DISTRICT COURT 
Ji:O~ THE Sop:tHE.nN~I$TRIc:r OF NEW YORK 

tHE AUTHORS ·GUILD,,1NG., et aI., 

Plail1tijJs, CaseNo.1l-cv-63S1(HB) 

v. 

'IlATHlTRUST, et aI., 

Dejendtmts . 

.pECLARA'I'IOi:'<! OF COURTNEY WHEELER 

1, Courtney Wheeler; do hereby declare-that: 

1. Iamo\le!' eighteen yearsot' age'and.amcotnpetent tomak!l this. Declaration. 

2. My home address is 3919 Sterling Drive, Bau Claire, Wisconsin, 54701. 

3. hm legally blind. 

4. I ourrently am a junior atthe University of Wisconsin, Bau Claire: lintend to 

ttansferto:the University of Wisconsin, Stout, forthesprirtg 2012 semester. Iampul'sing 

a i)aohelor"s degree in PsycholQgy. 

5. Iprefenoaccess printmaterials using the screen reader on my computer; 

0. When I purchase textbooks for my classes, I am usually able to obtain an 

·accessiblee~py ,of those hooks from Leal'hing Ally, a serVice that pl'ovides audio 

recorded versions ot'pul'chased texts for blindreaqers. Learning Ally, however, hi tlot' 

available for books I wish to borrow frOm the Utiiversity of Wisconsin Library. 

7. Td !let access to print Iibnuy books, tbring ll1yhusband or a friend as a reader. , 

This -processl!; verytltne constiming<iUld dependent on the'av!lilabilityof at;earler" 

I 
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8. As a result, I choose 1I0tto take elective classes that require I'esearchjlapets. In 

the past, I haV\lunsuc<:cssfully petitioned the University of Wisconsin to exempt me from 

conducting Jihraryl'esearch as'an<accommodationformy disability, and from Courses that 

requinispecific books ·and<reading mat:eria]s thafare. not available in acccssihlefofmats. 

Howwer, I would prefer the 0PPOltunity to have access to library materials to the same 

eXtent ftlld at the same time asevetyone else, because I would tike to take advantage of .< 

all of the educational opportunities available to my peers. 

I declare under penalty of perjury that the foregoing is tlUe and correct 

Executed on: 12/4/ I! 
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IN THE UNITED STATES DlSTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

THE AUTHORS GUILD, INC., et aI., 

Plaintiffs, Case No, ll-cv .. 6351(HB) 

v, 

HATHITRUST, et aI., 

Defendallts, 

DECLARATION OF GEORGINA KLEEGE 

I, Georgina Kleege, do hereby declare that: 

1. I am over eighteen years of age and am competent to make this Declaration. 

2. I am legally blind. 

3. I am a Lecturer in Creative Writing and Disability Studies and a member of the 

English Department at the University of Califomia, Berkeley. I have served in this 

position since 2003, Previously, I was atl Adjunct Professor at the Ohio State University 

from 1991-2002. 

4. To access print materials, I use JAWS, a SCreen reader. Although I read braille, 

the paucity of titles in braille and the expenses and delays in creating a broilte book ca\lse 

me to rely mostly on digital copies of books and journals for work and pleasllre reading. 

I obtain digital books l1'om Bookshare when they are available. 

5. Currently, when I wish to read books from the Berkeley library, I must Bcan each 

page and nUl it throllgh optical character recognition software. This process is very time 

consuming. AB a result, I rarely borrow print materials from the library. 
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6. The lack of accessible print materials has affected my education and career. 

Although I was very successfitl as an undergrad\1ate student at Yale University, I spent a 

significant amount of time searching for human readers to help me complete my 

coursework. Because of the time constraints involved with finding roaders, my 

professors discouraged me from pursuing a Ph.D. 

7. In addition, I know that the Berkeley Student Disability Services Office cannot 

timely process all requests fOl' accessible print materials. Although the people in that 

office are highly skilled and educated to provide training and counseling for students, 

they spend the majority oftheir time scanning books for pl'int.disabled students. For 

blind Berkeley students and faculty to have immediate access to millions of books 

through the HathiTmst collection would elevate those students' and my own ability to 

ftmction and would give llS access to the same trove ofinformatiou available to our 

sighted peers. Moreover, the time I spend searching for 01' m&king accessible copies 

could be devoted to my academic pursuits. Immediate access to electronic versions of 

millions of literary works would be, for me, tl'ansformativc. 

I declare under penalty of pel jury that the foregoing is tllle and correct. 

Executed on: I V 5/ II ~dks_ 
org1l1a Kleege 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

THE AUTHORS GUILD, INC., et aI., 

Plaintiffs, Case No. l1-cv-6351(HB) 

v. 

HA THITRUST, et aI., 

Defendants, 

DECLARATION OF DANIEL F. GOLDSTEIN 

J, Daniel F. Goldstein, do hereby declare that: 

1, I am over eighteen years of age and am competent to make this Deciamtion, 

2, I am It member in good standing of the bars of the Maryland COlJl't of Appeals, the United 

States District Court for the District of Maryland, and the Supreme COlJli of the United States, 

the United States Courts of Appeal for the District of Columbia, Second, Fourth, Fifth, Sixth, 

Eighth, Ninth, and Tenth Circuits as well as the United States Court of Federal Claims, 

3. I have been a partner at the firm of Brown, Goldstein & Levy, LLP, a Baltimore law firm, 

since its founding in 19&4. Brown, Goldstein & Levy, LLP is a leading private plaintiffs law 

firm, with extensive practice in the areas of disability civil rights, race discrimination, gender 

discrimination, wage and hour violations, and actions brought on behalf of consumers under both 

state and federal law. Prior to forming Brown, Goldstein & Levy, I worked as a law clerk to the 

Honorable Frank Kaufman in the U.S. District Cmni for the District of Maryland and as an 

Assistant United States Attorney in the District of Maryland. I have practiced law for more than 

35 years. 

1 
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4. I anticipate that any discovery the Proposed Intervenors will take in this case will largely 

overlap with the discovery the Defendants will take. Any additional discovery will be very 

minimal. 

5. ] have seen the scheduling order in this case and believe that our participation, should the 

Court grant the motion, would not cause any delays. 

I declare under penalty of perjury that the foregoing is true and correct. 

2 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORI( 

THE AUTHORS GUILD, INC., et aI., 

Plaintiffs, 

v. 

HATHITRUST, et aI., 

Defendants. 

Case No. ll-cv-6351(HB) 

DEFENDANT INTERVENORS' 
JOINT ANSWER AND DEFENSES 

Defendant Intervenors National Federation of the Blind, Georgina Kleege, Blair Seidlitz, 

and Courtney Wheeler hereby state the following for their JOINT ANSWER AND DEFENSES 

to the First Amended Complaint filed by the Plaintiffs in the above-captioned action 

("Plaintiffs"). Defendants respond to the paragraphs oflhe First Amended Complaint ("FAC") in 

correspondingly numbered paragraphs. Defendant Intervenors deny each allegation in the F AC 

unless expressly admitted. 

1. Defendants admit that Plaintiffs, in the FAC, seek prospective it~unctive and 

declaratory relief but deny that Plaintiffs are entitled to such relief. Defendants admit that "the 

Regents of the University ofMichiganlUniversity Library, Ann Arbor Campus"; "The Regents 

of the University of California on behalf of its California Digital Library"; "the Board of Regents 

ofthe University of Wisconsin System, dlbla the University of Wisconsin-Madison, General 

Library System"; and Cornell University entered into agreements with Google Inc. ("Google") 

regarding the digitization of works in their libraries' collections, and that The Board ofrrustees 

of the University of Illinois, on behalf of the Committee on Institutional Cooperation ("crC") 
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and its member universities (the "CIC Universities"), entered into an agreement with Google 

regarding the digitization ofworics in the CIC Universities' library collections. Defendant 

Intervenors further admit that "HathiTrust" is the name of a service of the University of 

Michigan in which the Universities and other institutions participate under agreements with the 

University of Michigan. Defendant Intervenors admit that they and Defendants have engaged in 

uses of and activities with respect to the works, which uses are permitted under the United States 

Copyright Act (the "Copyright Act"). Defendant Intervenors lack knowledge or information 

sufficient to form a belief about whether Plaintiffs hold a copyright in any work used by 

Defendant Intervenors and thus deny such allegations. Defendant Intervenors deny the remaining 

allegations in Paragraph 1 of the FAC. 

2. Defendant Intervenors admit that pursuant to Google's various. agreements with 

the Regents of the University ofMichiganlUniversity Library, Ann Arbor Campus; The Regents 

ofthe University of California on behalf of its California Digital Library; the Board of Regents 

ofthe University of Wisconsin System, d/b/a the University of Wisconsin-Madison, General 

Library System; Cornell University; and The Board of Trustees of the University of Illinois, on 

behalf of the CIC and the CIC Universities, Google has provided digital copies of books from a 

University's library's collections either to that University or, at the University's request, to the 

University of Michigan Library in Ann Arbor (the IMLibrary"), and that the Universities store 

these digital copies in a repository called the HathiTrust Digital Library ("HDL"), which contains 

at least 9.7 million volumes. Defendant Intervenors also admit that the Universities pmticipate in 

the HathiTrust Service along with more than fifty other institutions. Defendants lack Imowledge 

or information sufficient to form a belief about whether seventy-three percent (73%) of these 

2 
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volumes are protected by copyright and thus deny such allegations. Defendants deny the 

remaining allegations in Paragraph 2 of the FAC. 

3. Defendant Intervenors admit that UM and UC have announced their participation 

in the Orphan Works Project ("OWP"). an initiative to, inter alia, identify "Olphan works"-in­

copyright works for which the copyright holder cannot be found-and eventually to malce lawful 

uses of these works. Defendant Intervenors also admit that Comell and UW have announced 

plans to participate in the OWP and that IV has not announced plans to participate in the OWP. 

Defendants deny the remaining allegations in Paragraph 3 of the F AC. 

4. Defendant Intervenors admit that the Universities have asserted that their 

activities are beneficial to society and permissible under a variety of sections of the Copyright 

Act, including as fail' use, which received statutory recognition in Section 107 of the Copyright 

Act. Defendant Intervenors deny the remaining allegations in Paragraph 4 of the FA C. 

5. Defendant Intervenors admit that, in a separate case, Google and The Authors 

Guild, Inc. (among other parties) filed a motion for approval of a proposed settlement agreement 

that was denied by the court. The referenced proposed settlement agreement and court order 

denying approval speak for themselves. Defendants deny the remaining allegations in Paragraph 

50ftheFAC. 

6. Defendant Intervenors deny the allegations in Paragraph 6 of the F AC. 

7. Defendant Intervenors deny the allegations in Paragraph 7 of the F AC. 

8. Defendant Intervenors admit that the FAC seeks injunctive relief and pmports to 

state claims for copyright infringement under the United States Copyright Act, 17 U.S.C. 101 et 

seq. and seeks declaratory relief pUl'suant to 28 U.S.C. §§ 2201 and 2202, but Defendant 

3 
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Intervenors deny that any such infringement has occurred, deny that Plaintiffs are entitled to the 

relief sought, ancI otherwise deny the remaining allegations in Paragraph 8 of the FAC. 

9. Paragraph 9 of the FAC is a legal assertion that does not require an Answer. 

10. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the allegations in Paragraph 10 of the FAC and thus deny such allegations. 

11. Paragraph 11 of the FAC is a legai assertion that does not require an Answer 

12. Upon information and belief, Defendant Intervenors admit that The Authors 

Guild, Inc. is a corporation with a place ofbusiness at 31 East 32nd Street, New York, New York, 

10016. Defendant Intervenors lack knowledge 01' information sufficient to form a belief about the 

tmth of the remaining allegations in Paragraph 12 of the FAC and thus deny such allegations. 

13. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the t\'llth of the allegations in Paragraph 13 of the F AC and thus deny such allegations. 

14. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the allegations in Paragraph 14 of the FAC and thus deny such allegations. 

15. Defendant Intervenors lack lmowledge 01' information sufficient to form a belief 

about the truth of tile allegations in Paragraph 15 ofthe FAC and thus deny such allegations. 

16. Defendant Intervenors lack knowledge 01' information sufficient to form a belief 

about the truth of the allegations in Paragraph 16 of the FAC and thus deny such allegations. 

17. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the allegations in Paragraph 17 of the FAC and thus deny such allegations. 

18. Defendant Intervenors lack knowledge 01' information sufficient to for111 a belief 

abotltthe truth of the allegations in Paragraph 18 of the PAC and thus deny such allegations. 

4 
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19. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the allegations in Paragraph 19 of the FAC and thus deny such allegations. 

20. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the tmth of the allegations in Paragraph 20 ofthe FAC and thus deny such allegations. 

21. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth ofthe allegations in Paragraph 21 of the FAC and thus deny such allegations. 

22. Defendant Intervenors admit that the book identified in Exhibit A to the FAC that 

is referred to is included in the HDL, but Defendant Intervenors otherwise deny the allegation 

that such book was "unlawfillly reproduced, digitized and distributed" by Defendants. Defendant 

Intervenors lack knowledge or information s\lfficient to form a belief about the truth of the 

remaining allegations in Paragraph 22 ofthe F AC and thus deny such allegations. 

23. Defendants admit that the books identified in Exhibit A to the F AC that are 

referred to in Paragraph 23 of the FAC are included in the HDL, but Defendant Intervenors 

otherwise deny the allegation that such books were "unlawfully reproduced, digitized and 

distributed" by Defendants. Defendant Intervenors lack knowledge or information sufficient to 

form a belief about the truth of the remaining allegations in Paragraph 23 of the F AC and tlUlS 

deny such allegations. 

24. Defendant Intervenors admit that the book identified in Exhibit A to the FAC that 

is refe1'l'ed to in Paragraph 24 of the F AC is included in the HDL, but Defendant Intervenors 

otilelwise deny the allegation that such book was "unlawfully reproduced, digitized and 

distributed" by Defendants. Defendant Intervenors lack knowledge 01' information sufficient to 

form !l belief about the truth of the remaining allegations in Paragraph 24 ofthe F AC and thus 

deny such allegations. 
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25. Defendant Intervenors admit that the book identified in Exhibit A to the FAC that 

is referred to in Paragraph 25 of the FAC is in the BDL, but Defendant Intervenors otherwise 

deny the allegation that such book was "tmlawfully reproduced, digitized and distributed" by 

Defendants. Defendant Intervenors lack knowledge 01' information sufficient to form a belief 

about the truth of the remaining allegations in Paragraph 25 of the F AC and thus deny such 

allegations. 

26. Defendants admit that the books identified in Exhibit A to the F AC that are 

refel'l'ed to in Paragraph 26 of the FAC are included in the BDL, but Defendant Intervenol'S 

otherwise deny the allegation that such books were "unlawfully reproduced, digitized and 

distributed" by Defendants. Defendant Intervenors lack knowledge 01' information sufficient to 

form a belief abo~lt the truth of the remaitiing allegations in Paragraph 26 ofthe FAC and thus 

deny such allegations. 

27. Defendant Intervenors admit that the books identified in Exhibit A to the FAC 

that are referred to in Paragraph 27 of the F AC are in the BDL, but Defendant Intervenors 

otherwise deny the allegation that such books were "unlawfully reproduced, digitized and 

distributed" by Defendants. Defendant Intervenors lack knowledge 01' information sufficient to 

form a belief about the truth of the remaining allegations in Paragraph 27 of the FAC and thus 

deny such allegations. 

28. Defendant Intervenors admit that the books identified in Exhibit A to the FAC 

that are referred to in Paragraph 28 of the FAC were digitized and included in the BDL, and 

Defendants otherwise deny the allegation that such books were "unlawfully rcproduced, digitized 

and distributed" by Defendants. Defendant Intervenors lack knowledge or information sufficient 
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to form a belief about the truth of the remaining allegations in Paragraph 28 of the FAC and thus 

deny such allegations, 

29, Defendant Intervenors admit that the books identified in Exhibit A to the FAC 

that are referred to in Paragraph 29 of the F AC are included in the HDL, but Defendant 

Intervenors otherwise deny the allegation that such books were "unlawfully reproduced, digitized 

and distributed" by Defendants, Defendants lack knowledge or information sufficient to form a 

belief about the truth of the remaining allegations in Paragraph 29 of the FAC and thus deny 

sneh allegations. 

30. Defendant Intervenors admit that the book identified in Exhibit A to the FAC that 

is referred to in Paragraph 30 of the FAC is included in the HDL, but Defendant Intervenors 

otherwise deny the allegation that such book was "unlawfully reproduced, digitized and 

distributed" by Defendants. Defendant Intervenors lack knowledge or information sufficient to 

fOfm a belief about the truth of the remaining allegations in Paragraph 30 of the FAC and thus 

deny such allegations. 

31. Defendant Intervenors admit that the book identified in Exhibit A to the FAC that 

is referred to in Paragraph 31 of the FAC is included in the HDL, but Defendant Intervenors 

otherwise deny the allegation that such book was "unlawfully reproduced, digitized and 

distributed" by Defendants. Defendant Intervenors lack knowledge or information sufficient to 

form a belief about the truth of the remaining allegations in Paragraph 31 of the F AC and thus 

deny such allegations, 

32, Dcfcndant Intervcnors admit that the book identified in Exhibit A to the F AC that 

is referred to in Paragraph 32 of the FAC is included in the HDL, but Defendant Intervenors 

otherwise deny the allegation that such book was "tllllawfully reproduced, digitized and 
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distributed" by Defendants. Defendant Intervenors lack knowledge or information sufficient to 

form a belief about the tmth of the remaining allegations in Paragraph 32 of the FAC and thus 

deny sllch allegations. 

33. Defendant Intervenors admit that the books identified in Exhibit A to the FAC 

that are referred to in Paragraph 33 of the FAC are included in the BDL, but Defendant 

Intervenors otherwise deny the allegation that such books were "unlawfully reproduced, digitized 

and distributed" by Defendants. Defendant Intervenors lack knowledge or information sufficient 

to form a belief about the truth of the remaining allegations in Paragraph 33 of the F AC and thus 

deny sllch allegations. 

34. Defendant Intervenors admit that UM is a state university comprising three 

campuses with a principal place of business in Ann Arbor, Michigan. Defendants also admit that 

UM is governed by its Board of Regents. Defendants further adhlit that UM owns, operates, and 

controls MLibrary and that, upon information and belief, MUbrary is one of the largest 

university library systems in the United States, holding more than 8.5 million volumes and with 

more than 3 million patron visits per year to its facilities and its website. Defendants also admit 

that on or about December 14, 2004, "the Regents of the University ofMichiganlUniversity 

Library, Ann Arbor Campus" entered into a Cooperative Agreement with Ooogle to digitize 

works fi'om the MLibrary collection (the 'UM-Ooogle Cooperative Agreement"). Defendant 

Intervenors further admit that UM is a co-founder, host, and primary administrator of the 

BathiTrust Service and is the largest contributor to the BDL, which contains the collection of 

digital works with respect to which the BathiTrust Service operates. Defendant Intervenors deny 

the remaining allegations in Paragraph 34 of the FAC. 
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35. Defendant Intervenors admit that UC is a public trust comprising ten camptlSes 

with a principal place of business in Oakland, California. Defendant Intervenors also admit that 

UC is governed by its Board of Regents. Defendant Intervenors flUther admit that UC owns, 

operates, and controls the UC library system, that the UC library system consists of more than 

100 libraries, and that, upon information and belief, the UC library system collectively is the 

largest research/academic library in the world. Defendant Intervenors also admit that on or abotlt 

August 3, 2006, "The Regents of the University of California on behalf of its California Digital 

Library" entered into a Cooperative Agreement with Google to digitize works from UC's 

libraries (the "UC-Google Cooperative Agreement"). Defendant Intervenors further admit that 

UC is a co-founder of the HathiTrust Service and is the second largest contributor to the HDL. 

Defendant Intervenors also achnit that UC announced on August 24,201 I its intention to join the 

OWP. Defendant Intervenors deny the remaining allegations in Paragraph 35 of the FAC. 

36. Defendant Intewenors admit that UW is a state university system comprising 

twenty-six campuses with a principal place of business in Madison, Wisconsin. Defendant 

Intervenors also admit that UW is governed by its Board of Regents. Defendant Intervenors 

flUther admit that UW owns, operates, and controls the UW library system, holding more than 8 

million volumes. Defendant Intervenors also admit that on 01' about October 12,2006, the "the 

Board of Regents of the University of Wisconsin System, d/b/a the University of Wisconsin­

Madison, General Librm'y System" entered into a Cooperative Agreement with Google to 

digitize works from UW's libraries (the "UW-Google Cooperative Agreement"). Defendant 

Intervenors further admit that UW is a co-founder of the HathiTrust Service mld is the third 

largest contributor to the HDL. Defendant Intervenors also admit that UW's intention to 
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participate in the OWP became public on June 23, 2011. Defendant Intervenors deny the 

remaining allegations in Paragl'aph 36 of the FAC. 

37. Defendant Intervenors admit that "the trustees of Indiana University" govel'1lS IU, 

which is a body politic of the State ofIndianu, a State institution of higher education comprising 

eight campuses with a principal place of business in Bloomington, Indiana. Defendant 

Intervenors fmther admit that IU owns, operates, and controls the IU library system, holding 

more than 7.8 million books in over 900 languages. Defendant Intervenors also admit that IO's 

Bloomington campus is a member of the CIC, a consortium of Big Ten universities plus the 

University of Chicago. Defendant Intervenors further admit that Oll 01' about June 6, 2007, The 

Board of Trustees of the University of Illinois, on behalfofthe CIC and the CIC Universities, 

entered into a Cooperative Agreement with Google to digitize works from CIC Universities' 

libraries (the "CIC.Google Cooperative Agreement"). Defendant Intervenors further admit that 

!U's Bloomington campus is the seventh largest contl'ibutol'to the HDL. Defendant Intervenors 

admit that a fully operational, synchronized, and live "mirror site" of the HDL is located on IO's 

Indianapolis campus. Defendant Intervenors deny the remaining allegations in Paragraph 37 of 

the FAC. 

38. Defendant Intervenors admit that Comell is a corporation and private land·grant 

university with its principal place of business in Ithaca, New York. Defendant Intervenors also 

admit that Comell owns, operates, and controls the COl'llelllibrary, holding more than 8 million 

volumes. Defendant Intervenors further admit that on 01' about August 6, 2007, Comell entered 

into a Cooperative Agreement with Google to digitize works fl'Om the C01'llelllibrary (the 

"C01'llell.Google Cooperative Agreement"). Defendant Intervcnors also admit that Comell is the 

fourth lnrgest contributor to the HDL. Defendant Intervenors further admit that Comell 
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announced on August 24,2011 its intention to join the OWP. Defendant Intervenors deny the 

remaining allegations in Paragraph 38 of the FAC. 

39. Defendant Intervenors admit that "HathiTrust" is the name of a service through 

which more than fifty institutions, which inc111de universities, libraries, edllcational institutions, 

and consoltia, are collaborating with UM to create a reliable and increasingly comprehensive 

digital repository of books. Defendant Intervenors also admit that UM's principal place of 

business for purposes of providing the HathiTrust Service is in Ann Arbor, Michigan. Defendant 

Intervenors further admit that as of October 5, 2011, the HDL contained 9,709,348 voillmes, 

amounting to 435 terabytes of data. Defendant Intervenors deny the remaining allegations in 

Pm'agraph 39 of the FAC. 

40. Defendant Intervenors admit that libraries and archives provide a tremendous 

sooietal value in preserving and seouring works of mt, literature, and scienoe. Defendant 

Intervenors also admit that Section 108 of the Copyright Act is one of many limitations on 

copyright holders' rights. Defendant Intervenors deny the remaining allegations in Paragraph 40 

oftheFAC. 

41. Defendant Intervenors admit that Sectionl08(b) permits a library to make three 

copies of an llnpublished work for preservation and security purposes (among other purposes). 

Defendant Intervenors also admit that Section 1 8( c) permits a library to make three copies of a 

pllblished work. Defendant Intervenors deny the remaining allegations in Paragraph 41 of the 

FAC. 

42. Defendant Intervenors respond to Paragraph 42 by stating that Sectiol1 108 of the 

Copyright Act, as it has existed at val'iO\lS times, speaks for itself. Defendant Intervenors further 
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respond that Plaintiffs' description of Section 108 is incomplete and therefore mischaracterizes 

the statute. Defendant Intervenors thus deny the allegations in Paragraph 42 of the FAC. 

43. Defendant Intervenors admit that Paragraph 43 appears to be an accurate quote of 

selected text (with Plaintiffs' emphasis) from Senate Report No.1 05· 190 (1998), which speaks 

for itself, and therefore is an incomplete and inaccurate representation ofthe legislative history. 

Defendant Intervenors deny the remaining allegations in Paragraph 43 of the FAC. 

44. Defendant Intervenors respond to Paragraph 44 by stating that Section 108 of the 

Copyright Act, as it has existed at various times, speaks for itself. Defendant Intervenors further 

respond that Plaintiffs' description of Section 108 is incomplete and therefore mischaracterizes 

the statute. Defendant Intervenors thus deny the allegations in Paragraph 44 of the F AC. 

45. Defendant Intervenors respond to Paragraph 45 by stating that Section 108 ofthe 

Copyright Act, as it has existed at various times, speaks for itself. Defendant Intervenors further 

respond that Plaintiffs misquote Section 108 and that Plaintiffs' description of Section 108 is 

incomplete and therefore mischaractel'izes the statute. Defendant Intervenors thus deny the 

allegations in Paragraph 45 of the FAC. 

46. Defendant Intervenors admit the allegations in Paragraph 46 of the F AC. 

47. Defendant Intervenors deny the allegations in Paragraph 47 of the F AC. 

48. Defendant Intervenors denS the allegations in Paragraph 48 of the FAC. 

49. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the allegations in Paragraph 49 regarding an amlOuncement made by Google; 

regarding whether, when, and with whom Google has formed partnerships; and regarding 

whether Google and "its partners" have digitized more than 12 million books and thus deny such 

allegations. 
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50. Defendant Intervenors admit that pursuant to the UM-Google Cooperative 

Agreement, UM cooperates with Google to identify books from UM's collection to be digitized; 

that pursuant to the UC-Google Cooperative Agreement, UC cooperates with Google to identify 

books from UC's collection to be digitized; that pursuant to the UW-Google Cooperative 

Agreement, UW cooperates with Google to identify books from UW' s collection to be digitized; 

that pursuant to the CIC-Google Cooperative Agreement, each of the CIe Universities, including 

IU, cooperates with Google to identify books £i'om theil' individual collections to be digitized; 

and that pursuant to the Cornell-Google Cooperative Agreement, Comell cooperates with Google 

to identify books from Comell's collection to be digitized. Defendants admit that the books 

selected for digitization pursuant to these agreements are not limited to works in the public 

domain, unpublished works, or deteriorating published works that call1iot be replaced, and 

include in-print books that are commercially available and books that are protected by copyright. 

Defendant Intervenors further admit that pursuant to the terms of these various agreements, the 

works selected for digitization are delivered to a facility that is located either on or off the 

University's campus and that is occupied by Google pel'solUlel and scanning equipment. 

Defendant Intervenors deny the remaining allegations in Paragraph 50 of the FAC. 

51. Defendant Intervenors admit that Google has digitized books owned by the 

Universities libraries. Defendant Intel'venors lack knowledge or information sufficient to form a 

belief about the truth of the allegations regarding "Google Books" and Google's actions with 

respect to "Google Books" and thus deny the remaining allegations in Paragraph 51 of the F AC. 

52. Defendant Intervenors admit that pursuant to Google's various agreements with 

the Regents of the University ofMichiganiUnivel'sity Library, AIUl Arbor Camp\lS; Tile Regents 

of the University of California on behalf of its California Digital Library; the Board of Regents 
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ofthe University of Wisconsin System, d/b/a the University of Wisconsin-Madison, General 

Library System; COl'11ell University; and The Board of Trustees of the University of Illinois, on 

behalf of the CIC and the CIC Universities, after digitizing a book from the collection of a 

University, Google may provide a digital copy of the book to the University library or, at the 

University's request, to MLibrary to be incorporated into the HDL, and Defendant Intervenors 

admit that the terms ofthese various agreements provide that the digital copy include a set of 

image and OCR files and associated meta-information about the flies. Defendant Intervenors also 

admit that books that leave the premises of the Universities' libraries to be digitized are returned 

to the libraries. Defendant lntervenors deny the remaining allegations in Paragraph 52 of the 

FAC. 

53. Defendant Intervenors admit that some libraries have estimated their costs of 

performing the act of digitization at approximately $100 per volume. Defendant Intel'Venors deny 

the remaining allegations in Paragraph 53 of the FAC. 

54. Defendant Intervenors admit that certain Universities, including UM, have 

digitized works in their library collections. Defendant Intervenors deny the remaining allegations 

in Paragraph 54 oftheFAC. 

55. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the allegations in Paragraph 55 of the FAC and thus deny such allegations. 

56. Defendant Intervenors admit that The Authors Guild, Inc. and others filed a 

purported class action lawsuit against Google in the Southem District of New York, Authors 

Guild, Inc. v. Google, Inc., Case No. 05 Civ. 8136 (S.D.N.Y. filed Sept. 20, 2005), involving 

Google's digitization of books (the "Google Books LaWStlit"). The complaint in the Google 
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Books Lawsuit speaks for itself, and therefore Defendant Intervenors deny the remaining 

allegations in Paragraph 56 of the FAC. 

57. Defendant Intervenors admit that Google and The Authors Guild, Inc. (among 

other parties) filed a motion for approval of a proposed settlement agreement in the Google 

Books Lawsuit. The proposed settlement agreement speaks for itself, and therefore Defendant 

Intervenors deny the remaining allegations in Paragraph 57 of the FAC. 

58. Defendant Intervenors admit that the motion for approval ofthe proposed 

settlement agreement was denied on March 22, 20 II. Defendants also admit that Paragraph 58 of 

the FAC accurately quotes from Judge Denny Chin's decision. Judge Chin's decision speaks for 

itself, and therefore Defendant Intervenors deny the remaining allegations of Paragraph 58 of the 

FAC. 

59. Defendant Intervenors admit that Paragraph 59 of the F AC accurately quotes from 

Judge Denny Chin's decision, which speaks for itself. Defendant Intervenors deny the remaining 

allegations in Paragraph 59 of the FAC. 

60. Defendant Intervenors admit that Judge Denny Chin's decision noted efforts by 

Congress to pass orphan works legislation. Defendants also admit that the decision discussed 

international law conce1'l1S raised by foreign authors and entities regarding the ASA. Judge 

Chin's decision speaks for itself. Defendant Intervenors deny the remaining allegations in 

Paragraph 60 of the FAC. 

61. Defendant Intervenors admit that the Google Books Lawsuit is still pending in the 

Southem District of New York. 

62. Defendant Intervenors admit that 011 October 13,2008, the thirteen universities 

comprising the CIC, led by UM; UC's libraries, led by the CDL; and the University ofVil'ginia 
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announced the launch ofthe HathiTrust Service and the HDL, the shared repository of digital 

collections of institutions participating in the HathiTrust Service. Defendant Intervenors also 

admit that there are currently more than fifty institutions, including universities, libraries, 

educational institutions, and consOliia, from around the world paliicipating in the HathiTrust 

Service. Defendant Intervenors further admit that the website for the HathiTlust Service states 

that the mission of the HathiTrust Service is "to contribute to the common good by collecting, 

organizing, preserving, communicating, and sharing the record of human knowledge. Defendant 

Intervenors deny the remaining allegations in Paragraph 62 of the FAC. 

63. Defendant Intervenors lack knowledge 01' information sufficient to form a belief 

about the truth of the allegations in Paragraph 63 of the F AC and thus deny such allegations. 

64. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the allegations in Paragraph 64 of the F AC and thus deny such allegations. 

65. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the allegations in Paragraph 65 of the FAC and thus deny such allegations. 

66. Defendant Intervenors lack knowledge 01' information sufficient to form a belief 

about the truth of the allegations in Paragraph 66 of the FAC and thus deny SUCll allegations. 

67. Defendant Intervenors admit that this is an accurate quote from the HathiTrust 

Service website. Defendant Intervenors lack knowledge or information sufficient to form a belief 

about the truth of the remaining allegations in Paragraph 68 of the FAC and thus deny such 

allegations. 

68. Defendant Intel'venors admit that the HathiTrust Service includes a search tool that 

permits users to conduct full-text searches ofthe works in the HDL to determine the number of 

times a searched term appears, and the page numbers on which the searched term appears, in 

16 



Case 1:11-cv-06351-HB   Document 27-6    Filed 12/12/11   Page 18 of 22

books in the HDL (including public domain and in-copyright works). Defendant Intervenors deny 

the remaining allegations in Paragraph 68 of the FAC. 

69. Defendant Intervenors admit that the HathiTrust Service permits celiain users to 

view, search, print, and download full copies of certain volumes in the HDL, and Defendant 

Intervenors admit that the level of access to a work is determined in part by the identity of the 

user and the copyright status of the work, and deny the remaining allegations in Paragraph 69 of 

theFAC. 

70. Defendant Intervenors admit that the HathiTrust Rights Database includes 

categorizations of copyright status for each work in the HDL, as determined through processes 

conducted as part of the HathiTrust Service or through other reSOUl'ces. Defendant Intervenors 

also admit that the HDL allows users to view books identified as being in the public domain on 

the HathiTrust Service website, wherever the users may have access to the website. Defendant 

Intervenors deny the remaining allegations of Paragraph 70 of the FAC. 

71. Defendant Intervenors deny the allegations in Paragraph 71 of the F AC. 

72. Defendant Intervenors deny the allegations in Paragraph 72 of the F AC. 

73. Defendant Intervenors admit the allegations in Paragraph 73 of the FAC. 

74. Defendant Intervenors admit that to identify whether an in-copyright work in the 

HDL is an orphan work under its OWP pilot process, the OWP staff undertook a multi-step due 

diligence process to check whether the work is commercially available for sale and, if it is not, to 

attempt to locate and contact the copyright holder. Defendant Intervenors also admit that, under 

the pilot process, if the OWP staff were unsuccessful in identifying a copyright holder, the 

bibliographic information for the work would have been listed 011 the HathiTrust Service website 

for ninety days. Defendant Intervenors further admit that, under the pilot process, ifno copyright 
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holder emerged during the ninety days, and if UM owned a physical copy of the work in its 

collection, UM, through the HathiTrust Service, planned to make the work available on a limited 

basis to UM students, professors, and other authenticated users and visitors to the libraries at 

UM's campuses, to view the work in full, print the work one page at a time, and download the 

work one page at a time in single-page PDF files. Defendant Intel'venOl's admit that no works 

have been made available through the OWP and that the OWP pilot procedures are currently 

being reexamined. Defendant Intervenors deny the remaining allegations in Paragraph 74 of the 

PAC. 

75. Defendant Intervenors admit that in July and August of2011, other participants in 

the HathiTrust Service, including UC and COl'llell, almounced their intent to participate in the 

OWP and their intent to make works in their collections identified as orphan works available on 

a limited basis to their respective students, faculty, and library patrons. Defendant IntervenOI'S 

deny the remaining allegations in Paragraph 75 of the PAC. 

76. Defendant Intervenors admit that a list of orphan work candidates was posted on 

the HathiTl'llst Service website on 01' about July 15,2011. 

77. Defendant Intervenors admit that the initial complaint in this action was filed on 

September 12,2011. Defendant Intervenors deny the remaining allegations in Paragraph 77 of the 

PAC. 

78. Defendant Intervenors admit that on September 16, 2011, MLibral'y issued a 

statement concerning the OWP. Defendant Intervenors deny the remaining allegations in 

Paragraph 78 of the PAC. 

79. Defendant Intervenors deny the allegations ill Paragraph 79 of the F AC. 
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80. Defendant Intervenors incorporate by reference their responses to Paragraphs 1 

through 79 above. 

81. Defendant Intervenors lack knowledge 01' information sufficient to form a belief 

about the truth of the allegations in Paragraph 81 of the PAC and thus deny such allegations. 

82. Defendant Intervenors deny the allegations in Paragraph 82 of the PAC. 

83. Defendant Intervenors deny the allegations in Paragraph 83 of the PAC. 

84. Defendant Intervenors deny the allegations in Paragraph 84 of the PAC. 

85. Defendant Intervenors deny the allegations in Paragraph 85 of the PAC. 

86. Defendant Intcrvcnors deny the allegations in Paragraph 86 of the PAC. 

87. Defendant Intervenors deny the allegations in Paragraph 87 of the PAC. 

DEFENDANT INTEVENORS' 
AFFIRMATIVE DEFENSES AND OTHER DEFENSES 

In flllther answer to the F AC, and by way of affirmative defenses and other defenses, 

Defendant Intervenors state that they will rely upon the following defenses if applicable and if 

supported by the facts. Defendant Intervenors do not admit that they bear the burden of proof for 

any of these defenses. 

A. Defendant Intervenors are entitled to access to the HDL because Defendants' 

use of and activities with respect to the works that are subject to copyright are 

non-infringing fail' uses and do not require authorization pursuant to Section 

107 of the Copyright Act. 

B. Defendant Intervenors are entitled to access to the HDL because Defendants' 

use of and activities with respect to the works that are subject to copyright are 

non-infringing and do not require authorization pursuant to Section 108 of the 

Copyright Act. 
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C. Defendant Intervenors are entitled to access to the HDL because Defendants 

use of and activities with respect to the works that are subject to copyright are 

non-infringing and do not require authorization pursuant to Section 109 of the 

Copyl'ight Act. 

D. Defendant Intervenors are entitled to access to the HDL because Defendants 

use of and activities with respect to the works that are subject to copyright are 

permitted under Section 110 of the Copyright Act. 

E. Defendant Intervenors are entitled to access to the HDL because Defendants 

use of and activities with respect to the works that are subject to copyright are 

non-infringing and do not require authorization pursuant to Section 121 of the 

Copyright Act. 

F. Defendant Intervenors are entitled to access to tl\e HDL because the collection 

provides them equal access to the Defendants' library collections as required 

under Titles II and III of the Amel'icans with Disabilities Act. 

Defendant Intervenors respectfully reserve the l'ight to amend their answer to add additional 

01' other defenses or to delete or withdraw defenses after a reasonable opportunity for appropl'iate 

discovery. 

WHEREFORE, Defendant Intervenors request the following relief: 

(a) That Plaintiffs be denied all relief sought in the F AC; 

(b) That the claims asserted in the F AC be dismissed with prejudice; 

(e) Any such other and further relief as the Court deems just and proper. 

Dated: Deeember 9, 2011 
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