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STATEMENT OF THE ISSUES

1. Whether the trial court has the statutory or inherent

authority to issue an order which supplants the authority of

the Disabled Persons Protection Commission in cases of abuse

of students at Behavior Research Institute/ Judge Rotenberg

Center.

2. Whether the plenary powers conferred on the

Receiver by the trial court regarding abuse investigations

involving students at Behavior Research Institute/ Judge

Rotenberg Center are unconstitutional and in conflict with

the authority of the Disabled Persons Protection Commission

pursuant to G.L.c. 19C.
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INTEREST OF THE AMICUS

The Disabled Persons Protection Commission

(hereinafter referred to as "the DPPC") is an independent

agency of the Commonwealth established pursuant to G.L.c.

19(2. G.L.c. 19C, §2. The DPPC is charged with conducting

investigations of allegations of abuse of disabled adults

between the ages of eighteen (18) and fifty nine (59).

G.L.c. 19C, §4. Pursuant to its statutory authority, the DPPC

may conduct such investigations itself or designate an

appropriate agency within the Executive Office of Health and

Human Services to conduct the investigation. G.L.c. 19C,

§§4Co) and (c). The basis for making such a designation is

that the designated agency is that state agency, based upon

the individual's disability, which is responsible for providing

services to the disabled person. G.L.c. 19C, §§4(b) and (c).

In addition, the DPPC is authorized to ensure the

implementation of emergency protective services where the

risk of further abuse to the disabled person is imminent. G.L.

c. 19C, §6. The DPPC is further authorized to issue protective

service recommendations upon the completion of an



investigationthat substantiatesthe existence of abuse. G.L.c.

19C, §5.

It is instructive to note that during the latest period for

which records have been compiled, namely fiscal year 1995

(July I, 1994 to June 30, 1995) of the 1800 abuse investigations

either conducted by or for the DPPC, 1062 investigations were

referred to, and conducted by the Department of Mental

Retardation (hereinafter referred to as "DMR"). During that

same period and based upon the complaints it received, the

DPPC authorized sixteen (16) investigations of alleged abuse of

students at Behavior Research Institute/ Judge Rotenberg

Center (hereinafter referred to as "BRI/ JRC"). Of these

sixteen (16) investigations, ten (10) were conducted by the

DPPC itself, five (5) were conducted by DMR, and one (1) was

conducted by another state agency pursuant to G.L.c. 19C

§4(b)

Of the ten (10) investigations conducted by DPPC,

allegations of abuse were unsubstantiated in six (6) cases.

allegations were substantiated in three (3) cases, and one (1)

investigation remained pending. Of the five (5)

investigations conducted by DMR. the allegations of abuse



were unsubstantiatedin three (3) cases, substantiatedin one
(1) caseand undeterminedin one (1) case. The remaining

investigationconductedby the Departmentof Mental Health
was undetermined.

Regardless of whether an investigation is conducted by

the DPPC itself or assigned by the DPPC to another agency,

such as DMR, G.L.c. 19C, §5 mandates that when the existence

of abase is substantiated, the investigator must enumerate

protective service recommendations in the investigation

report. G.L.c. 19C, §5, 118 CMR §5.01(2)(d). The purpose of

these recommendations is to ensure the future safety of the

disabled alleged victim from further abuse. Accordingly,

these recommendations are forwarded by the DPPC for

implementation to the state agency responsible for providing

services to the disabled person. 118 CMR §7.02(2).

The Order issued by the trial court negatively affects

the functioning of the DPPC and the implementation of its

authority pursuant to G.L.c. 19(2. In three distinct areas the

trial cou_t's order impermissibly impinges upon the statutory

framework within which the DPPC operates:

First, the provision of the order which makes it applicable to " . . .

anyone acting in concert with (the defendant, his agents,



attorneyand employees)... "Trial Court Order, Par. 7, Appellant

App. p. 1341; Second, the provision of the order that empowers

the Receiver to oversee all investigations conducted by DMR.

Trial Court Order, Par. 19(5), Appellant App. p. 1346; and

Third, the provision of the order which enjoins the Defendant

(and anyone acting in concert with him) from issuing any orders

or directives which interfere with outstanding treatment orders

or decisions issued by the trial court. Trial Court Order, Par. 10,

Appellant App. p. 1342.

Without more specification each of these provisions of the

trial court's order impermissibly impinges upon the statutory

authority of the DPPC. The order abrogates the independent

authority of the DPPC to operate in the area of abuse

investigations involving students at BRI/JRC.

The specific issue in which the amicus has an interest

is the manner in which the order interferes with and usurps

the independent mechanisms established by G.L.c. 19C to

ensure the safety and well-being of the students at BRI/JRC.

The practical effect of the trial court's order is to nullify the

independent statutory authority of the DPPC to assign abuse

investigations to DMR for completion, to oversee abuse
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investigations conducted by DMR, to determine the existence of

abuse, and to ensure the implementation of protective services to

remediate substantiated cases of abuse.

STATEMENT OF FACTS AND STATEMENT OF CASE

The amicus will adopt the Statement of Facts and Statement of

Case as presented by the Appellant, the Commissioner of

Mental Retardation.
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I*

ARGUMENT

THE TRIAL COURT DOES NOT HAVE THE STATUTORY
OR INHERENT AUTHORITY TO ISSUE ORDERS WHICH
SUPPLANT THE AUTHORITY OF THE DISABLED
PERSONS PROTECTION COMMISSION IN CASES OF
ABUSE OF STUDENTS AT BEHAVIOR RESEARCH

INSTITUTE/ JUDGE ROTENBERG CENTER.

"Probate courts [are] courts of superior and general

jurisdiction with reference to all cases and matters in which

they have jurisdiction." G.L.c. 215, §2 By virtue of

G.L.c. 201, §6A and G.L.c. 215, §6, the Probate and Family Court

has broad powers to fashion equitable remedies in matters

relating to the guardianship of mentally retarded persons.

Superintendent of Belchertown State School v. Saikewicz, 373

Mass. 728, 755 (1977), Guardianship of Bassett, 7 Mass. App. Ct.

56, 64 (1979). However, the Probate Court's authority to

fashion broad remedies does not invest the Probate Court with

the authority to issue orders over a non-party. Matter of

McKnight, 406 Mass. 787. 791-793 (1990). See also Department

of Mental Retardation v. Kendrew, 418 Mass. 50, p.56 (1994)

wherein the court held that a district court judge, no matter

how well inteutioned, had no authority to issue an order



directing DMR to take certain specified action where DMR was

not a party to the matter before the Court.

In the instant case, the DPPC was not a party to the

action before the trial court. The legislature created the DPPC

in 1986. G.L.c. 19{2 added as 19B by St. 1986, c. 655, §1; St.1987,

c.465, §11 redesignated G.L.c. 19B, as added by St. 1986, c. 655,

§1, as G.L.c. 19C. The Commission was charged "... to provide

for the investigation and remediation of instances of abuse of

disabled persons in the Commonwealth." G.L.c. 19C, §2. There

is nothing in record or in the findings of the trial court

which indicates that the DPPC was a party to the underlying

court action or that the DPPC had failed in its legislative

responsibilities. The trial court lacked jurisdiction over the

DPPC.

Even if the order of the trial court is applicable to a

non-party such as the DPPC, the trial court still lacked the

authority to issue an order impinging on the DPPC's

functioning. Neither the record nor the findings of the trial

court indicate that the DPPC had failed its legislatively

mandated responsibilities. Where, as here, equitable relief
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arguably affects a public agency's exercise of its

discretionary functions, courts must tread lightly in ordering

action contrary to the agency's interpretation of its own

regulations. See Matter of McKnighto 406 Mass. 787, 792(1990).

There is no demonstrated basis for concluding that the DPPC

has broadly abrogated its statutory duties in the face of a

judicial direction to fulfill them, to justify the issuance of an

order concerning the carrying out of its executive function.

See Bradley v. Commissioner of Mental Health 386 Mass. 363,

365 (1982), and the cases cited therein.

Consequently, the trial court lacked the necessary

statutory or the inherent authority to issue orders impacting

the DPPC's authority pursuant to G.L, c. 19C.

II, THE PLENARY POWERS CONFERRED ON THE
RECEIVER BY THE TRIAL COURT REGARDING
ABUSE INVESTIGATIONS INVOLVING STUDENTS AT
BEHAVIOR RESEARCH INSTITUTE/ JUDGE
ROTENBERG CENTER ARE UNCONSTITUTIONAL AND
IN CONFLICT WITH THE AUTHORITY OF THE
DISABLED PERSONS PROTECTION COMMISSION
PURSUANT TO G.L.C. 19C.

Article 30 of the Massachusetts Declaration of Rights

requires a strict separation of powers between the executive,
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legislative and judicial branches _f government., The order

of the trial court and the power it confers on the Receiver

abrogates this principle. The principle as proclaimed by

Article 30 is in a most explicit form and calls for a complete

division of all powers among the three branches. Opinion of

the Justices, 365 Mass. 639, 640 (1974); New Bedford Standard-

Times Publishing Co, v. Clerk of the Third District Court of

Bristol, 377 Mass. 404,410 (1979).

A court may have the right to order a department of the

executive branch to do that which it has a legal obligation to

do. However, a court may not propezly exercise the functions

of the executive branch of state government. Care and

Protection of Isaac, 419 Mass. 602, 606 (1995), and the cases

cited therein.

it is an established principle that where the means of

fulfilling its legal obligation is within the discretion of the

public agency, the courts normally have no right to dictate to

that agency how to fulfill its obligation. Bradley v.

Commissioner of Mental Health, 386 Mass. 363, 365 (1982);

Williams v. Secretary of the Executive Office of Human

Services, 414 Mass. 551, 570 (1993), and the cases cited therein.
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In the instant case, the scope of the trial court's order is

very broad. In addition, the order confers very broad powers

upon the Receiver. It is this very breadth of scope and

authority that makes the order impermissibly applicable to

the DPPC and invasive of the DPPC's independent, statutory

authority.

Particularly problematic is the following language

contained in the order:

First, the provision of the order which makes the order

applicable to "... anyone acting in concert with (the

defendant, his agents, attorney and employees)... " Trial Court

Order, Par. 7, Appellant App. p. 1341; Second, the provision of

the order which empowers the Receiver to oversee all

investigations conducted by DMR. Trial Court Order, Par. 19(5),

Appellant App. p. 1346; and Third, the provision of the order

which enjoins the Defendant, (and any one acting in concert

with him) from issuing any orders or directions which

interfere with outstanding treatment orders or decisions

issued by the trial court. Trial Court Order, Par. 10, Appellant

App. p. 1342.

Without more specification each of these provisions of

the trial court's order impermissibly impinges upon the
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statutoryauthority of the DPPC. The prescriptionof

"concertedactivity" is applicableto the DPPC. By dint of its

statutory authority, the DPPC is empoweredto assignabuse
investigationsto be conductedby other agencies,including

DMR,G.L.¢. 19C,§§4[b]and4[c]; 118CMR §4.04(2) &(3);

empowered to oversee all abuse investigations, G.L.e. 19C,

§4(b)and 4(c); 118 CMR §4.08 & §5.03; and empowered to

determine the existence of abuse of a disabled person,

G.L.c. 19C §5; 118 CMR §5.01 (2)(C). In addition, the DPPC is

authorized to ensure the provision of protective services by

service providing agencies, such as DMR and BRI/JRC, to

prevent further abuse in cases investigated under its

auspices. G.L.c. 19C, §6; 188 CMR §7.01 & §7.02. Consequently,

by the explicit terms of its enabling statute, the DPPC works

with DMR to investigate and remediate cases of abuse of

disabled individuals; the DPPC has authority to oversee all

abuse investigations, including those conducted by DMR; and

the DPPC has authority to determine the existence of abuse,

even if it occurs as part of a court-approved treatment plan.

It should be noted that in the course of conducting past

investigations involving students at BRI/JRC, the trial court's

and the DPPC's determinations regarding the applicability of
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"abuse" to treatment orders have differed. The DPPC

previously has brought this issue to the attention of both the

trial court and this Court. See Amicus Addendum, pp. 1 to 6.

The order of the trial court abrogates the independent

authority of the DPPC to operate in each of these areas.

Specific statutory and regulatory language places the

authority to assign and oversee investigations of abuse, to

determine the existence of abuse, and to ensure the provision

of protective services to the abused disabled person within the

sole discretion of the DPPC. G.L.c. 19C; i18 CMR §§1.00 et seq.

Consequently, if a case reported to the DPPC involves a student

at BRI/IRC, the statute and regulations authorize the DPPC

alone: first, to determine which agency will conduct the

investigation: second, to oversee the investigation, even if its

conducted by DMR; third, to determine whether abuse can be

substantiated; and fourth, to ensure the implementation of

remedial protective services by the service providing agency.

By granting the Receiver plenary authority over abuse

investigation_ involving BRI/JRC students, the trial court's

order supplants the statutory authority of the DPPC. Similarly,

by precluding the issuance of orders and directives by the

DPPC which are at variance with treatment orders and
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decisions of the trial court, the order impermissibly impinges

on the authority of the DPPC to determine the existence of

abuse and to ensure the provision of protective services to

remediate the abuse.

The trial court substitutes a judicially created

mechanism - the Receiver - for a legislatively created

one - the DPPC - to oversee the investigation and remediation

of abuse involving BRI/JRC students. The trial court is

without authority to exercise the function of the DPPC. See In

the Matter of McKnight, 406 Mass. "/87, 792 (1990). Within a

variety of different contexts, this Court has held that judicial

attempts to control the performance of statutorily established

discretionary duties of an executive or administrative officer

to be unsound and extra-judicial in nature. See Stretch v.

Timilty, 309 Mass. 267, 270 - 271 (1941), and the cases cited

therein. Indeed the trial court's order "... constitutes an

impermissible 'poaching by the judicial branch on executive

and legislative territories'." Guardianship of Anthony, 402

Mass. 723, 727 (1988), and the cases cited therein.
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For the reasons set forth above, the judgment of the

trial court should be reversed and the relief granted

vacated.

should be

Respectfully submitted,

Disabled Persons
Protection Commission

tf// Ralph T. Cal_..rero/_BO#069940
/ Special Assi_[ta_/Attorney General

/ General CouP-el
/ Disabled Persons Protection Commission

99 Bedford Street - Suite 200

Boston, Massachusetts 02111
(617) 727 - 6465 ext 123

Date: October 30, 1996
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STATEMENT OF THE DPPC COMMISSIONERS
REGARDING COMMISSSIONERS' INVESTIGATION AT BRI

We have reviewed the investigation reports produced as a result of the

Commissioners' Investigation into allegations of abuse of disabled persons at the Behavior
Research Institute (now the Judge Rotenberg Educational Center) hereinafter referred to as
BRI. We accept the conclusions of the investigators in those cases. In addition to
reviewing them as cases involving particular disabled persons, we have reviewed them, as
required by M.G.L.c. 19C, §8, to determine "the nature and extent of such abuse" and, as

required by that section, "to make recommendations with respect to such occurrences."
Following consultation with the staff of the Commission in conjunction with review of the
investigation reports, we make the following recommendations in adda'tion to those
presented in the individual cases.

1. Based on the information contained in conclusion 1 below, the Commission
recommends that the Supreme Judicial Court of Massachusetts, using
its power of general superintendance of the courts, review the
monitoring system developed by the Bristol Probate and Family
Court in order to insure the elimination or reduction of risk to

students at BRI from the application of aversive procedures. The
Commission recommends that this review include determining the thoroughness,
independence and effectiveness of the monitoring, including the randomness of
visits to BRI by the Court Monitor. Given the controversial nature of the treatment

provided at BILl, the review should also seek to insure future appropriate public
examination of the results of monitoring at BRI so that public scrutiny can serve to
enhance the safety of the students at the program without unduly impinging on the
privacy rights of the students.

2. Based on the information contained in conclusion 2 below, the Commission
recommends that the Bristol County Probate and Family Court,
which has assumed the responsibility of monitoring the use of
aversive treatment at BRI, should, as part of this responsibility,
examine the system of providing medical care in place at BRI. If the
Cou_ determines a need, it should make appropriate orders to insure that the
students at BRI have available to them a system of responsive medical care which
includes appropriate protocols for record-keeping, communication, and the specific

ADD. p. 1



responsibilities of the BRI medical staff, including the physician retained by BRI,
regarding the application of aversive treatment.

3. Based on the information contained in conclusion 3 below, the Commission

recommends that the Bristol County Probate and Family Court, as
part of its monitoring process, should insure that the court monitor
attends all functional diagnostic trials as part of the monitor's regular duties
and provide to the Court and all parties a written report on the conduct and results
of the trials.

4. Based on the information contained in conclusion 4 below, the Commission

recommends that the Bristol Probate and Family Court reopen the
question of the need for the use of aversive procedures which obtain
their value from the infliction of pain or discomfort.

These recommendations are based upon the following conclusions which we reach
after reviewing the reports comprising the Commissioners' Investigation.
The Supreme Judicial Court should review the monitoring system developed by the Bristol
Probate and Family Court due to questions which arose in the investigation about that
monitoring.

1. It is concluded in one of the reports that a risk of abuse to students at BRI exists.
This is based on several findings. These include:

• the failure ofa BRI physician to attend functional diagnostic trials to determine
medical contmindications, if any, and to review relevant court orders authorizing
the use of aversive procedures. (For example, the physician could not recollect
whether court-ordered regular weekly medical examinations were required when, in
fact, they were.)

• as discussed below regarding recommendation 3, the court monitor does not

attend all functonal diagnostic trials during which the effect and effectiveness of
different aversive procedures is determined.

• the investgation reports contains statements by former BRI staff which raise the
question of risk and the monitoring system presently being used. Statements by
two former staff persons raised the question of whether the court monitor visits
BR/randomly or at the same time each month or week, or, in fact, how often the
court monitor visits BRI. A former BRI staff person recalled a conversation
between the two BRI adminstrators about the court monitor not being informed that
art aversive procedure had been applied prior to court authorization, and also
recalled a conversation between the court monitor and a BRI administrator, during
which the monitor stated that he was not aware that a particular aversive was being
utilized with a student and that he had not been notified.

The court monitor's assertion of a privilege (which the Commission believes does
not apply in this instance) also reduced the Commission's ability to determine the answers

to these questions.

2. The investigations conducted by DPPC investigators as part of the
Commissioners' Investigation, as well as another 19C investigation conducted by the
Department of Mental Retardation under the oversight of the Commission, reveal problems
in the system of providing and monitoring medical care at BRI. Th/s is an issue
independent of any dispute about the value of aversive treatment. In summary, the
following conclusions, which support recommendation 2, were reached by investigators
regarding the system of providing medical care at BR/.

2 ADD p.2



a. In a case investigated by DMR, which involved the death of a student following
poor response by BRI to her behavior and symptoms, the Investigator noted several
failings of BRI staff in responding to the critical needs of the disabled person for whom
they were caretakers. These failings included:

• an unacceptable delay in initiating observation and/or monitoring given the
behavior and symptoms of the student;

• inadequate documentation;

• insufficient gathering of recent medical history to assist in assessments;

• poor medical judgments, including:

a registered nurse attributing symptoms to behavioral issues rather than

medical ones, contrary to the student's behavioral history, resulting not only
in delay of appropriate medical response but in the application of aversive
treatment during a period when the student was sick;

a decision by the registered nurse to delay calling for emergency medical
intervention

inadequate interventions by nursing staff

• the BRI registered nurse involved in the matter was not certified as an emergency
school nurse/teacher as required by Rhode Island for private special education
facilities such as BRI.

• poor communication between shifts, resulting in delay in treament which was
determined to be a contributory cause of the death of the student; and

• lack of policies regarding required responses to medical problems.

b. In matters investigated by the Commission, concerns were also noted regarding
the system of providing medical care. These include:

• the physician retained by BRI who determines the medical appropriateness of the
use of aversive procedures on BRI students, does not, as part of his review
process, attend functional diagnostic trials of the application of various aversive
treatments where it is determined which aversive treatment is most effective in

obtaining the desired change in behavior.

• the BRI-retained physician does not examine a copy of relevant court orders
authorizing aversive treatment as part of his determination, although the orders
contain the only official statement of the treatment which the court has authorized.

• the Commission is unable to determine whether Dr. John Daignault, the court
monitor of the provision of aversive treatment, attends functional diagnostic trials of
aversives applied tO students at BRI as a regular part of his duties; however, he did
not attend the trial which was examined as part of one of the investigations.

• BRI staff did not follow hospital orders requiting bed rest for a student who had
suffered a fracture, resulting in the student experiencing pain while being forced to
commute to and attend the program at BRI during his recovery.

3. The court accepted the responsibility to monitor the application of aversive
treatment, and, to fulfill this crucial responsibility, the court established the position of a
court monitor to act as the court's agent to perform such monitoring. Dr. Daignanlt's
failure to attend all functional diagnostic trials deprives the court of information which can

3 ADD. p.3



insure adherence to the paremeters for application of aversive treatment which the court has
established to insure the safety of the students at BR.I.

4. We conclude that the use of spatula spanks and finger pinches as an aversive

treatanent is abuseperse pursuant to the provisions of M.G.L.c. 19C. The basis for this
conclusion is as follows:

a. The court order which authorizes the use of spatula spanks and finger pinches is
issued pursuant to the judicial rule of substituted judgment. In the context of BILl
aaad treatment provided to its students, a "substituted judgment" order is one by
wlfich the Bristol County Probate and Family Court, after concluding that a student
is unable to make treatment decisions for him- or herself, substitutes its judgment
for that of the student based on what the court determines the student would decide

for him- or herself if he/she had the capacity to make that decision. This judgment
of the court relates to consent to the aversive treatment, not whether or not the

treatment is "abuse" as defined in M.G.L.c. 19C.1 The substituted judgment order
does not invalidate or revise c. 19C. 2

b. Based upon the language of the DPPC statute and regulations, the concept of
"abuse" under c. 19C does not require an intention to abuse on the part of an abuser
in order for an act or omission to be considered abuse. Similarly, a disabled person
cannot consent to being abused.

c. The records reviewed by DPPC Investigators and the statements of present and
former employees of BRI provide compelling evidence that certain students
suffered bruising as a result of the application of spatula spanks and finger pinches.
For example, BRI records and the statements of BRI staff indicate that spatula
spanks and finger pinches were used during the functional diagnostic trial of a BRI
student. Cer',ain BRI records indicate that bruising was caused by spatula spanks
and finger pinches, as described below. Based upon a review of the aversive
procedures applied to students, the Commission considers it reasonable to conclude
that bruising resulted from the application of spatula spanks and/or finger pinches.
That conclusion, together with information obtained from BRI staff that the

application of spatula spanks and f'mger pinches would be discontinued on areas
already bruised from the application of those aversives, supports the conclusion that
students who were the subject of allegations in this case suffered "serious physical
injury" as a result of the application of spatula spanks and/or finger pinches.

In addition:

• BRI body check nurses notes dated 6-23-89 indicate that a student was observed
as having bruising to the legs, arms, and back, as well as finger pinches to the
hands, arms, and feet. On this day, the student was taken "off physicals" to the
right foot. This essentially means that no physical aversive procedures were to be
applied to her right foot due to the existence of then-current injuries. According to
records indicating the amount of physical aversives applied on 6-23-89, it is
documented that the student received 95 spatula spanks.
• The total applications of physical aversives as documented in BRI documents
dated June 26, 1989 indicates 20 applications of SIBIS, 17 spatula spanks, 1
continuous finger pinch, and 83 "physicals", which were not specfically defined in
the record.

• The body check nursing notes for 6-27 reveal that the student was observed as
having "bruised calves - sp.[spanks], fps [finger pinches] feet arms, sp.[spanks]

1 In relevant part, chapter 19C defines abuse as "an act or omission which results in serious physical or
emotional injury to a disabled person...".
2 Chapter 19C became effective on March 24, 1987. The existence or provisions of c. 19C are not cited in
the court's order.
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butt & thighs." The body check nursing notes further indicate that the application

of physical aversives to the calves and left outer thigh was discontinued.
lit is noteworthy that bruising was noted in BRI records for June 23 and June 27,
yet the body check nurses notes for June 26 cites no bruising whatsoever.]
• "I he Tabulation of Physical Aversives chart for 6-27-89 indicates that the student
received 99 spatula spanks, 114 applications of SIBIS, 243 finger pinches, 7
spanks, and 8 muscle squeezes. A BRI document identified as [data regarding the
student] 6-27 indicates that the student received 99 spatula spanks, 112

applications of SIBIS, and 217 physicals (non-specific).
• The body check nurses notes for June 30, 1989 indicate that aversives were
discontinued to the left outer thighs and back of calves, that "bruises arms thighs
and calves fading" and that "finger pinches arms and feet healing".
• The body check nurses notes for 7-3-89 state, in part, "scattered bruises
especially R. calf. Discussed with [staff] who is expected to attend [student]'s
consequating; agrees to avoid calves and concentrate on relatively bruise free butts."
• a present staff person stated that she observed bruises on the body of a student on
areas approved by the court for the application of spatula spanks.
• a former BRI staff person stated that the use of spatula spanks left welts, bruises,
broken skin, and marks.
• a former BRI staff person stated that in June, 1989 she observed multiple brusing
over many parts of a student's body as a result of the application of physical
aversives.

• a former BRI staff person stated that she observed much braising to a student's
outer extremities.

• a former BR1 staff person stated that in the spring of 1989 she observed extensive
bruising to a student's arms and thighs.
• a former BRI staff person stated that following a day of probing, a student
remained at the residence for '% couple of days" following this episode because of
extensive bruising.
• a present BRI staff person stated that she has observed bruising to a student as the
result of spatula spanks.
• a former BRI staff person stated that she observed marks and bruises on a
student's body as a result of the application of spatula spanks, pinches, and muscle

squeezes.

While the question of the clinical effectiveness of aversive procedures was not
addressed as part of this investigation, the Commission makes this recommendation for the
following reasons:

a. In authorizing the use of aversive procedures via a substituted judgment order,
the Court did not and has not yet considered the relationship of such orders and the
definition of "abuse" set forth in M.G.L.c. 19C. However, the legal determination
by the DPPC that the application of spatula spanks and finger pinches is abuse per
se as defined by c. 19C (discussed below) causes .the Commission to recommend to
the Court that it review whether these procedures, as well as other aversive
procedures, should continue to be utilized as a treatment modality.

b. The court should review the need for the use of painful aversives procedures in
the context of treatments developed since the authorization of such procedures
which could obviate the need for painful aversives and allow treatment for the
students at BRI which is not based on the application of pain or discomfort

c. The expert consultant for the Commission, James Luiselli, Ed.D, notes in his
report (which is appended to the report regarding cases #10869 and #10975)
several issues regarding the conduct of the functional diagnostic trial for the student
who was the subject of that report which should be considered by the Court in
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determining the present need and effectiveness of aversive procedures. These
issues include:

• difficulty in interpreting the data obtained during the functional diagnostic trial
regarding the relative effectiveness of the aversive procedures which were utilized;

• the def'mition and selection of the behaviors which were observed and responded
to with those procedures;

• the structure of the data, which does not allow for interpretation since specific data
does not correspond to summary information;
• the lack of definitions for certain notations in the BRI records; and
• discrepancies between data regarding the same event but obtained from different
sources [a problem noted in the report regarding cases #10869 and #10975].

The consultant also notes concem about the conclusion of BRI about the

effectiveness of SIBIS over spa_la spank by noting that the effectiveness was
relative to the other aversive procedures used in the trial, and not absolute.

We make this conclusion knowing that the students to which spatula spanks and
finger pinches were and could be applied are self-abusive and that the injuries which they
inflict on themselves could be more harmful than the bruising caused by the aversive
procedures. It is our position that, given advances in behavioral sciences and the fact that

M.G.L.c. 19C was not and has not been considered by the court in its decisions regarding
the use of aversive procedures, the court should now reevaluate the need for using painful
aversives which cause serious physical or emotional injury as defined by c. 19C.

Accordingly, we will direct that the reports completed by the Commission and this
statement be forwarded to the Supreme Judicial Court, the Bristol County Probate and
Family Court. as well as to the Executive Office of Health and Haman Services, the
Department of Mental Retardation (both as required by c. 19C) and the Governor's
Commission on Mental Retardation.

thleen M. Vesey d Anth_y D'Arcang_Zo
Commissioner u Commissioner

Michael Cavallo
Commissioner

March 14, 1995
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C ___,_E.ER i9C

DISABLED P_,.SONS PROTECTION COM3,1ISSION

§ 1. Definitions

As used in this chapte}',the fcilowing words shall, unless :he context reauires

otherwise, have the ._oilowing mea.nmgs:--

"Abuse", an ac: or omiss;on which resuits in se:'/ous"physicaJ or emotional

injuc: to a disao[ed :';erson: provided, however, that no person sh_l be

considered to be abused "or -'he seie reason that such person is'being _rnished

or relies upon _eatment in "=c.:c.ria:'.ce with use tenets and teachings of a

church or re_i-_-_ous denomination by a duiy accredited prac'h'_ener /her-of.

Caretaxer , a .,_,,o ea >erscn's parent, aua:'cimu or other _ez.--cn

responsible for a disabled _er_.cn ._ heakh or .ve:fare. wher".er m d'_e
.home as :he disabled ._erson. :_ r:_c.:ive's home, a foster home or any or.J_e

or residen[iai semng. .._
) . . ,) ,. . * ,

Comrmss on , d".e alsaote_ persons protection com_.,'T'.i..:.-.'tcaestabLLshed 1
SU_=_ _O SeC'.Ion L'v,'o.

'Disabled Ferscn', a 2erson be._.veen the ages of e_.ghteea to fi.fry.tzi.ne.-_

inclusive, who is ment-',;lv, re'.ard.ed, :_ co".....;:--"_-,by sec.'ion one of chanter, one

hunerez _ ' -'v_--r_'_"" : ..r .L.o ...t..e.._ ,.e mental., _r shvsicailv _saotea

and as a resui: c," .:uch ..-.ezra., or _hvs;cai disabiliq.' !s whclh" or 7ardaily
dependen: on others tc ..--ee'. _',_ .:aiiy living needs•

"General' c,.u .̂........ :'" or 'counseF'. :he zeneral counsel of the e>:ecadve office o_

nu L'nan -_e .', IC_.

• " _ ........ ;-"_ ..... medical !nte.--....'-.oschal ce.'-sc.-.ne:."'Marl.ca,on r_.."c .... "'. -..: .,...,_- ........
............ _or., C_r. =7 iT_ati-F.e."tt 0_"_ersc_.z, ---,,4"e,

dentist. _s',choioe:sL nurse• ch::,;r:c:cr. 7odiat:Sst. cs_¢coach. :uoiic or.
rate schco[ :eac?:er e/uca::ona: administrator. -,uidance or famib." counse!or.

day care worker, probation off,.cer, scclai '.vorker. foster par _:, no[ice omcer
or _erson emo[o','ed.. bv a sr.a,e ,=.,.,.:',,--,_--,v, itnm :he executive ctfice c_"

.e_..c ..........services as ce::r.ec _? _ _'" c _"-"_" :[ cnac'.er nx A. or emztc'.'eG ._'.•a private

a__er -,"w:d;--" ='e:-.'_.ces :o disabied persons who, m h_s :rofessioaai caoactt'v
( - • . .. . .....

shall nave reasonac : cause :o oe::e','e :_at _ casaotea ._ersonis suffering _om a

reoor:ab}e condition.

"P, epoc.able cond;::cn'" a serious physical or emot;onai iniuC: resuiting from

abuse, including ......_.._..,._=- ........... _., sexua: _c.,nt}.:-" " ,

..c_:,.,.r.., "'_ • - " - - =erson.-." "._-.c;%/c,:.=":-_ _r:','ate.... 2_:enctes _ro'.lcin_ _ such s,_,qc*

es or "reztment _,_'r.:uant _.c a c?,n:r_c: or agreement with art zgenq. ._f :i've

comlT.o rIwea_ :A.

Added b; _: tc'_¢. : ."-: _ ._e.'_u._'e.'-._ hy SLI9,_7 c. at_: :_ "

: Cha>t.-'r ":- _ ,. no ....'--::........... ........ _.. r.:.::.! .:e:'sor-
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C.'-2-t2T.ER [9C

DISABLED PERSONS PROTECTION COM.MISSION

§ I. Definitions

As used inthischa.cte_',the-cilow!ngwords shall,unlessthecontex_requires
otherwise, have the .;oilo',,,dng."nean.mgs:_

"Abuse", an ac: or omissmn which results in senous_pn "s;ca] or emetionai

injuc: to a disabied person; arovlded, however, that no person sh.',il be
),_ ) . ,) . . ) *considered to be abused ,"or :he soie reason mat such person ts ce:ng fi.:rmsnea

or relies upon treatment in aceardar.ce with tahe tenets and teachings oi a

church or r":{S;ous' denomination by a duiy accredited ._rac:wener "he-o_'-...,,t.'

Caretaxer . a a_sao eu person s parent, :_uarc.im_ or other _erscn or
,, ) ".(_ , • . _ ) * .resgonstme [or a o _amen .ce-'scz s aeatth or weffare, wne,"-,-.... m u'_e Same

aome as :he d:saote_ " --- - "-: ,':',." "- ' fos:.er home or anv• .... i,e..07,. _ ...... e _ flOIT*e, a

or residemiai sexing. "A

"Commission", the disabied _ersor_s procecdon cormT.issl,.m es_ab/./shed
suar.t"0 sec'.iont".vo.

"Disabled person", a person be._.veen the ages ot eighteen to _kcy.,nme,
mc:ustve, who is mental?-" re:arced. _ _e:...e._ ev sec:ion one of caapter one
..una ..... _...... :..r .... r .u e.._ ,.e mentalb.,, or .onvslcailv.. disabied
and as a resuh c_ -.'uch .-nenta.; or pi'4,'s_cal disabiiit'y !s whclIv or eat'daily
ceoencezt on others T.o -._, h,_ ;_-,'v "i . ,a '' ' ..'-. .......... 1. I.VlF* a neeCs.

'GeneralcounseL"or ',:ounseE".:hegener_ eotmse{of theexecutiveer_ceof g
human se.-,ic es.

.-egc.":er . a.-.:: p,,v:s:c:a::, persc."..".e: _.._.-"..'.--'j
i

_'-7._e_:,'I_/'!eexa..-t.:.':a:ion..:c.:-_2r :7eatlTz_.e.._to[ ,_erscn:.-.'?.e_lca:exa_L_.er.,_
• ;€" "_"€'" og.<t ,'lu"_eC....:"_c'or _oGiai_si os_e"oaL'].DUgUC or 2-'-

C.eDb.,., .,S.C,.O .o .......... r . . . . • . . .°-'

.._t. ....... _..°.O_,l ac_TJ._lStrator, g,.ilc_nce Or :arn!_}" Co ,Iznse:or.

day care worker, probauon ot_.cer, scc:ai worker. _os:er _a- _:, .aoiice o_cer
or ._erson employed _'." a s.:ate a_en,::. ;,.itnm :ze execunve circe ci _umaa
Se:%IC_S _-S C-)"re_ _v " _': _-"=_" :t c_a_:er .¢ix A. or e_icveG 3v a private

a_er_ ?,"........._;dL._-;e.".!ces_ocisae_ec'" "personswho, :,n:",.._",,rote_s,on=i"€ : -'capacig
shah have reasonac{_ cause :o be_!e;e :hat. a disabled .re:son _s suKer"._g 5ror_ a

rspo_abie condition,

"Repo.'-:abie cond:::cn ', a se.dous physical or emoc:onai injuC." resuitmg _'om

abuse, inctuding .....-..,..,..¢.¢""'---= :a sexua£ ac:iviv..'.

: , e ,__-"--'__..%." _...,_-',:,_e... :_ :_-.e ,. ....... on._e_.tn ..:a_ .arav:-e_se"ices or
::-,-a :.w.: :-.; ".v-d -_.:.g,: : erect..-." :T.C _'_Ci.".2 pK.','at e a.zenc'es. ..,r_',-" ;.c.n=';,a ._uca'

U

es or treatment 2u:'.-uan r- [o _ :_r.:rac: or aRreement with an _g-"cv ;_ £_.e

.... _ ..... " " " zy ..... 8. c. -'65ACCSc ._v Rt ":¢_- : ::.5 " .xer.umce:-_2 • <. ,o ~ S -

'Chatter 1! -_ ', ao'_--'_'"a:n_ mem:;.i> .-"_'_a-_'so,." ..... '"

a,,
F

t=,

Historical and Stamtoq:" Notes

St;._,% <.c-.=._ " a--:;.:- l--: 2:.'._% St.!98T. c.-'oL_ :!._n ::n':rgencrac:.
- ' "_.' ._. _ .... ¢ ,- - - ,: _::;$ _¢c::¢:'..::'.d _rc_ €'z NO_. 3. [987..'€.'.:a.-a..€=:'_.;: 2._.€ _¢ovt$;.ar_i

$_ _ :o !2 as :. I.:B. .- ," --"-,-'" :o ,:.",....¢ .......... _- _ :2_.- -¢c::cn :tom c. _@B. _ ;.

S_.!_:37. " -!'or'. $ I}. "/-_¢':'"€': .:z :",.:-

: ,r_ 0{" :_lS Cr, a_!;:" '':("
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§ 2. Establishment of commission

There is hereby established, a commission for the protection of disabled
persons, to be known as the disabled persons protection commission. The

purpose of the commission shall be to provide for the investigation and
remediation of instances of abuse of disabled persons in the commonwealth.
The commission shall consist of three members to be appointed by the gover-
nor, one of whom he shall designate as chairman. Members of the commission
shall serve for terms of three years. Any member whose term has expired shall
continue to serve until such member's successor has been duly appointed and
qualified. Any member shall be eligible for reappointment. Members may be
removed by the governor for willful misconduct or neglect of duty or for
inability to perform the powers and duties of the office. Members of the
commission shall be compensated for work performed for the commission at
such rate as the commissioner of administration shall determine and shall be

reimbursed for their expenses.

Added by St.1986, c, 655, § 1. Renumbered by St.1987, c. 465, § 11. Amended by
St.1991. c. 138, § 103.
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Di'S:U3LEI_ PERSONS PROTECTION CO.M31ISSION

§ 3. Powers snd iuties

The cormm.ission sk':il have "_' :";_ "'-." a.,':d d,..:,:_,'--

_J :o _m:iov, sub,_c: :o -_:crcc_adon such ¢:--_.._-_ sh_;_ "e ............

..... . , .) , . . , . .

f,":,L-z.:-.:ne:

(b) to pram_te, ;c_,s¢_m_ ;o ine pro'dsier.s ci chapter t.hir=y A. ,'-'.ties _d

.'e_.'[ador.s_o ca.r_.fO_t -'.eZU-"2OSeSOt _DaSc._aDt_r i_c_udin_ .-JJ.eSzove..--_".2

".he c_r.duc: _f he--_..n_s c¢_duc:ed punua.m :o secdon -.=nt,_"_""

(c_' m provide _or me mv_ ...... ca o_ alleged abuse of dJsabied _e:sons

(d) :o desi=enace ocher snare age.".c_es vdt.hin _he exec'adve o_fic_ o[ hu_._n
se:-Acss for :he 5'--_--"Si'--n--_Ci --,- ..... ,<,., ..... e -:e:-,'_ces .r,, accordance ,,v_C'_C_e ;r_,v:-
sions of sec:ion skx:

(e! :c _ssue repots. :.zc!ud!n__ _nd!n-_s o_ _ac:s and _commend_dcns. "_'._cn

_tkV.U'---qt *O ).....O .........

.. . :_ . a_...c.es, c_saote_ perscr.s
and. c_-,er ,.nte:e.::ez =_,es o_ i=e 2rov.sions of C_,is chapter;

(__) to maintain n:es, r=corcs o_ Lnvesd_a_ons and repo_-.s inca _,,_l -e

re:amed and made =v_i!a_ie in accordance w_th the provisions o{ chapter_

-L'€* ..... ar._ SL_"SlX ._:

_h} _o deve".cp star.d_:/s-or/e:'er.-_i oi mvesd_-xtions,xo i_.e execuUve c&:.-

ct C.'t/ip.a/a_e:-;ic_s a_c_ 1.3Z._-e_c_es" ...x; ." .. _, -_,_.,.:." " . ,v....I% L'%..x..._.¢e O_Ce O[ lkLl_ai_ Se:_,_C_S
_'-z_iersect!on -._'e;'._e and :-.,,_^-nsui'_.on,,v:_t_h-.secre',arvo_ the execu_ve

zfflcto{ human se.';ic.°s.

..... OtTh._..S,OI2 "" "" _.CiU.=-.. _.qC ,..2J#-t.Cn..._._Ot.._%//._ _roc_.

":"''¢ "0 eXC!UC¢ " "('^'=; v ; "_'" ":; " %' " " " "° _-'::-* "...... e ......... c_.,.._.ao_, m2ormanon ..__.-,,= U'xe subiec:_ ._[

........ _-.,O ..... _u .O .... .. OU.: :.,c

as :o disclose as [i::_e --":" ";:'' "_'; .... ; " ; € "'".... ,_ng....c...,LrlgOle ,flfor'Nlat,on as posslole.

• :" _ _" € ....... " g ..... _*-"_ by St.:,¢87, c, -'¢- _ "".... :_ ... _..:= .... 65.:. _ ............... .

Histor'k..2.: and Staruto_t Notzs

S:._;_" C -'2_¢, ._ _ ZZ ._2Z.):'_;ZC "" !C: _:-

=2o'.*: Nc_ 3 ;_._7 :-'r._m=;r;-= :._e ;:'.',::,cz;

o_i_S se_non .:tornc. !gB.._3.

--"W-

I
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DISABLED PERSONS PROTECTION COMMISSION 19C §4 _']

§ 4. Referral of abuse reports . _ ._

• Uoon receio: of a re_er:, of abuse ot a disabled oersor,, the commission

• saa.;:-- .(a) refer immediate!v any such. retorts which alle_e the occurrence of abuse

that is suoiect to the orovisions of secSons fourz.een to twentv-six, inclusive, of I_1
chapter, nin&een A, sections sevent3'-two F...to seven.re-two L, inclusive.., . of
cn__te, one hundred and eie'.'en, or see:ions :lt'q,'-one .4. "o fiRv-one F, mc:uslve,
of chapter one hundred and nineteen to the appropriate agenc 3' for the :_

• implementation of measures provided in said section.s. ..c

(b) refer irranediateiv....any such reocrz, s. which aileTe :he o,--"--o",'o.......... o_"abu.e,_
to a disabled person whose care=aker is a state agency.', to an investigator of the
comrmssmn and :_.e ge=era! counse! of the of:rice oi the secretary of human
se=-,'ices, or his designee, w,.thin such o_ice and to the department within the

D executive o_ce of human services which provides or which has cent'.acted for
the provision of se:'vices to :he disabled pe_on. Said depar-anent shall investi-
gate such abuse as provided in see:ion five. subject to the oversight of said .,i_
o_ce and the cowwmssion and sub Eec: to the power of the commission to Iconduct its own inves_Sgadom :"

(c_ refer immediately any such ."e.'oor',.swhich allege the occurrence of abuse .:,,_
• to a disabled person whose care',a.ker is other than a state agency to the gener al "_

counsel or to the deoarz, ment of mental health, in ",.hose cases, where C".e

disabied 7e-._ca :.s mentall.v retarded or other, vise mentally disabled, or to the -._
Massachuse::s rehabilitation com_2ssion, in those cases where _'xe disabled
person is physically disabled and said counsel or the depar'cmem of mental .n
health or the departmeot of public health shall immediately, upon such refe.'-cal. -_:_

designate an investigator who shah .investigate such abuse as provided in
see:ion five.

Added by S_.1986. ¢. 6_, § I. Ren_"a_:ered bv St.1987 ¢..te.z. _ Ii.

%
Historical and Statutory Noces

St. 1957. C. -t6._..$ 11. an emerze.-.qt ac:. ap-
proved Nov. 3. 1987. renur:.,bered :ae prosaslo_.s
ot rA*S ._ec::oa _rom c. 19B, $ a.
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DIS._J3LE.I) PERSONS PROTECTION cOMMISSION 19C §3

§ S. Investigation and evaluation of abuse reports: disclosure of informa-

tion: case findings and recommendations; reports of deaths

Upon :._ceipt of a repot, of abuse of a disabled person, an invesdgatcr
desi_ated by the commission, the _enerai ccunsei, or a deoar:ment within -;_e
executive o_ce of human se_eices shaH:--

(i) Inve_::ga_e ann evaiuate r.he k'fformation repoced in said repor.s. Said
investi_at'on and evaluation shah :e -, '* • : a " '_ ' .... c. ._,t..m twene,'-mur ,-tours :f :.::

commission, counsel or deparn'nent of mental health or deparr:nent oi puk, iic

he±th de:e..'m..ine¢ "Far "._e" a reasonaote cause to believe ,he msaolea person s
health or sate_" ts ia umm_diate d--,mo.er from _r-..ker abuse and with, in "on

calendar da:.s for all other such repor':.s. The investigation shall include a 'Asit

to the disabied person's residence and day program, ff any an _nte,'-.':=w with

the disabied ae_on aile,_edlv abused. , de:ermina::cn of :he nature, ex:ent and

ca&tse or Ca.USeS Ot the _i_vdr',es, u',e .ce,,.,,_ ot t.,e ._e.son ." . "' 'or _ersons resoonsmte

che.,.or and all other pe,,-:ment fac:s. Such aete,..'-::nat:ons and evaiuat!ons

shall be in w-dting and shall be irnmediateiy forwarded ;o .a= commission. :o

r.he _zoners[ counsel and :o the depa:-tme:'.: :,: ment_ .....neatu _. anc :_e ie_ar'_ment.

of public health.

If recuested in v,r:tm__ by. :."re commission cr by an.,." agency it ce_,_,.a._s,"_:Z ,_ r_ an'.

mandated repor:er required :o m_,:e a repot': pursuant to sec'._on :on. shail

disclose such documents re!e:'ant :o an 7 !nves:iga:_on being ccnduc:ed oursu-

ant :o :Sis chaoter to :he de;ar':.ment or :o :he agency. For :he .;urposes of --as

seer:on the word "documents " shall i;'.c!ude, but not _,e [kmited :o, any records.
, , ° .

.....z_., :'e_c?'_ _, re,ilews, assessments, _a_ers. _o_'..._cn_e..c_ ancl any oL-.er
data or m-ater.,M

Any pn,,'iiege created by statute ,:r com.mon {aw reiating :o conEdentiai

communicasoos or any statute prohibiting .'.he disc!csure oi infcrmatmn shall
heifer _redude he disclosure _f such dccamen_ :o the comanission or i_

desigmated agency nor prevent :he admission oi suck docaments in an..' _i:"".. or

discipimar 7 .... o _ of " _lle=,, abuse or neglee: of :ke_OC_,_n_ ar_.s;ag OUt cAe _' ,-,a,A

disabled person: provided, however. -_:at absent me wfi=en consent of an

individual to v, hom the requested dcc'-uaea_ reiate, any" kn_o .rm.ation which is

protected -y :he attor•,e/-c!iem onviieae. :he " ' 1" " '"• _ ps? c net.,e rapls:-c:..ent privilege.

or r.b.e clerk-penitent Frivilege shall act be subjec: :o suck disc!osure.

.Any _ai'Y.," 7e_uirec :0 _ro ,C_ ,..,o_,.me..__ .n -.Om.L_.,C..',,,.. _r_vislcns

of this section shall not be 'iabie in any civil or c.-:minai acz!cn ,;or orovidi:'.,z
such documenu to ;he commission or any desi__nated a,_-,':.cv

(2_ Evaluate the environment of the facility, named in the report, if any. and

make a v,,Ti_en determination of the risk of physical or emotionaE inju_" to any

omer res dents.or clients m me same .a,.ll._.

,0; :or.'ara to the commission, the general counsel the de=arzmem or
neatn %lL_ln a reasonable ri"_•_-': health and th_ deoa_ment of public ' " '" "

after a c_e is ini:iaily reposed pursuant .'.o sec:ion four, a summary' of the

findings and recommendable'as on each case•

(al if mere is reasonable cause :e ze..e, .... at a o:samec person has oleo as a
...... ,.o....,..._,on, th__oenera_result ot aouse, immediate5 -°" " "'_': ":"'_':" '^ oh'. - ,'-'_;¢-:

cotmse!, the attorney geaeri, th.e -._.-";;......,_ ........- ...... -.:"':-: "?.e :run:',. in ,,',-hies such.

death occunced, and to the medical examiner as required by" see:ion s,x ef
L. . , . . •c..ac,er m,--a_"-elffnt.

.-'.dded b} SLlgSc, c. _:'5 _ " Ren=mbered x.,. 5_.1957 c -'.,-'5, _ it. Amended _._
S_ 1;-:.: c. :29

Fiislorical and Statuto,'_. Not¢_-

_.:957.€ ac.:._ ii. a-'. e.,"ne::_enc: "a':: :';'" _...co : .:2; .,a.- ...... ._',_= ....

:::" :_ XJ_ .: !957• renumber.-:: ::re prov_sac_s -':nt=rg:3c:, c=.::ara::¢:', by :F,e ,2;,..::zc: ",..as
oi "...:_s_ecnon from c. lgB, _ ] /:Z=.: zn :he ._a"=.-. :at-.

St.'.993.c -'29.in par /,. a_!ed :he ._¢cond

;." -ca:on paragraphs.
't ADD.p. II



DISABLED PERSONS PROTECTION COMMISSION
.#

19C §6

§ 6. Protec'Ave semice_

The commission,ac:in_._rou_.;'..s:atea__encies_withinr.,he"_xe.u,._e"""' o_ce of
human Se.",'ices"_' "="" _c.sx=,,_t._ by :he commission, for the pu_ose o_ _urnishi_
prote:Iive "" ° "' o - _ 'se..,c.s, me =e.,e.al counsel acting "daroughs:ate agencies with.in me
executiveofficeof human se.-,'icesdesignatedby.;he _e.._.a./oi bus-nan ";J

se_,'_c'.sfor :he pu_ose oi .:umish._=_ orotec:ive ,_; ,, "• se...c_s."ze de?z.".ment o_

men_ai health and the deparxmem of public health shaiL as necessar':' to

prevent fi_e: abuse in cases inve._:i_ted by said commission. :_unse! or
depaF'cment:--

(.}) ['u,.--_..:.h¢-,,rote.-,.i_',..e_ it.so to a c:saote_..... oerson _"_'=-.x..... wtth '.'11sconsent or
wit?, uheconsent o{hiscurrent_uardian;

/29 pe:ition ",he court for appointment of a conser'vator 3r _-'ardi2.,: OF "or "_

!ssuance of an _me-3 o-c,_ orier [or ;Force:ire _e.wices *.s ._rovided Ln sec:!cn

se%'en2 or
(3) _rTish prote'.:ive set'Aces to a disabled .oerson on zn _me-z'"c,i' basis as

provided in sec:_oaseven.

Added by St.1986, c. 6_, -_ L Renumber:..6 by St.!987. c. 465. _$ ! I.

Historical and Statutory..Notes

SL'PflT. c. -'6_. _ t:, an .*mer2ezc 7 ac:. a¢-

ot_ve6 NOv. 3. !987. re.':._.mber.-'d :.he?ro_lstozs
O_ ;his seczon _om c '.OB. _ _.

4
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DISABLED PERSONS PROTECTION COMMISSION 19c §7

§ 7. Petitions for findings of incapacity, emergency orders

(a) Ifme coK'_'mssion,me gener_ course!, the de_._..-czm,.entot ...-:enta,nelL':.

or the de=a.rv:m..ent. ef :u:!:c.' .... ae=..:.z.'" has reasonabie ca_e at:tot ininat:or, or" an

mvesrdgauon to beEieve mar. a _sab[ed F,erson "s su_ed, ng _rom abuse and laci_

uhe capon!q]:o consent ,o_e _ro,,ismaofprotectivese:-:icessuch corru_Jssion

counsel or depar'_ent may ped_on the cou_ for a #mding that the disabled

pet'_on is incapabie o{ consenting :o the provision of proteciive se:wices. Said

petition shall set for'in the spee!_,c fac:_ upon which said commission, counse!

or depa.rrment reded in ma:_ng such dete..'-:n,,ination. The cou_ shall hold a

heanng on the ma_e:" vdthin feuneen days of the filing of the ce;klon. The

co_": sha_IIgive notice".ora_.e_s.,..e-;;_-; "__.e._on_-= who isd-xe_ubiec:of me ._etlt:on

. :_e ante re: ,or the hearing. The _tsao/e_ pe..-on ".vkoat!eas:fivedavspr:or:o ' ' - € ' "_" ' _ _-

:s the subjec: of the petition snail nave the agnt ;o oe nr.sent, ce represented by

counsel, present credence, .:=d examine and cross-examine wimesses. If the

• *- . _ ¢' _'tdisabled _e:son who ;€ the suciec: of the :e:ition is tndi_ent :he c'_uvt .n__.

appoint counse! :o represent such !isabied person. If :he cou_ de:erm:nes "ha:

:=e..... oisameu ?_e._o,.-_- :acks :he capadty :o wa:ve the right m counsel.' the cou_

s_.ail aouoint a ...... _.. _"-";;_ ad !item :o re_resent the interests of such disabied

D_rson, [,. _-_,e..%ear;n_. ,..e c_E_%. _e,e..'2-zfAnes, oase_ x!pon a Dra_oncerance _t

:.he evider.ce, rear such disabied person has been abused, is in need oi protec-

rive se.'-aces and _acks iae capac:.'q.,' to consent and no other person who is

authorized to consent is avaiiabie or wiilmg to coasenc :he cou_ may appoint a

COnSel-/ator. _L,P-r_an, or oLqe. r,e..on =,AtAO_ZeCI tO COfi$4._l: :0 Lfle provision C"

protect:re se.-Aces: provided, bower'e:. :hat :.he cour:, sb.all estab'isn the _ea.-:

resL_,c:ive form ci 5duo!at', representation :hat will saris@ the needs of such

disabied per-_.n. In addition to or :n .no aitemative. :he cou_ may issue at.

orier :equ:z'n_.. :=e provision o€ ser',ices. The order shah contain a spec:Ec
GeSC_::O_ .:: :_e ser-,'ices to Oc .... '_" ant :nsure _2._ ;,'le :eas_ resl:_ct:'¢e

aite:-.,a::ves are utilized,

co_ :f an emerzenc7 existsand said commission, counsel or depa_nent, a

member of :he !ram.e/into iamily cr a :=::taker has :e_onabie cause to beiieve

that a disabied person :s suffe_ng .:':.,_m abuse and lackS the capacity to consent

:o :he provision of protec:ive se_Aces,said corr_miss;on,counsel or depa_men:.

member o[ the imme_ate _awuly or care'.ake: may Fe,'idon the courz :."or an

emergency order o_ protective ser',ices. The coo.rt shall _ve notice to the

,ii_abied person who _s :he subject of the petition at le_t t,.venty4our hcurs
prior to the hea.r_ng. The comx may dispense with notice upon finding :ha:

immed:a:e and reascr.abie fcreseeak,[e 7h:,'s_cal karm :o d_e individual or ethers

:rill resuh _om the r, venu-four hour dday and that reasonable attempts have

been made to give such notice• If after the heaEngY=the court dete..'c:nines,

based u_on a preponderance oi the evidence, that _he disabled person has been

or is being abused, teat an emerge.':c:: exists, and :be: :he disabled person lacks

the capac!q¢ to consent :o the provision of set-,ices, the court, may order the

prcv:.sion of protec:i,e se.-.ic.'s on an emer_e.".c:." basis. The cou_ sEnior!or

or.[:: :hose services :'.ecessa:-: :o re'r,o':e the c_r, diticr._ ,:rc:.::r,g ,t_e emer_e.".cy..

ADD.p.13



DISABLED PERSONS PROTECTION COMMISSION 19C §8

§ 8. Abuse of disabled !_rsom_ under state care; investigations and hearings

If. uvon ccmFie:ion of :.nves::gat_on of a :eco_. of abuse o,; -"__..,_t,_;,_,_"-"_ .,e.'_-_'_.,...

whose care__ker is a state agency :here is reasunable cause to conciude r'nat

such abuse did occur, or whenever, upon hs ossn motion. _he commission

determines it:at a go,rmai hearing is_necessar':" to asce,'-mm the scope and
remedy o€ such abuse o€ aisabied persons whose caretaker is a state agency, me
commission may. upon a ma!ority vote, i.nitiate a _'ot-m_ investigation, includ-

" ' ' _ '.Omg a neann_, dete,.'-mine the nature and ,'he extent or"_uch able and what

re¢otrtrnenda_ons, if any. should be made with respect to such occurrence.

Testimony in commission proceeciings ma_. :.n +.e ;;,-- ".,..,.,edon OI" r_e COtTLrfl.iS-

sinn. be recorded and" taken under oath.. The commission mat.... _ts disc.-e.

riot,, pe.,m'_,it any parw.," to testiS',. _o call and examine witnesses, to introduce
evidence or :o c=oss-examme witnesses. Be.ore testi_.ing all w:messes shall be

given a cc?y oE :he reguiatioas governing the commission proceedings. Each

• " - ' ov counse, ann may reuse {o submitwitness shall be enndee _o oe represented '. l •
evidence " " ..........or g'.;'e _estlmony Ir suc_ evidence or tesamony coum tene to mc:zml-
note hire., .a_ o-.;" a¢proc--_m=_ o( the com.rr_ston shall be public unless the

commission votes _o go into executive session. Any person whose name is
mentioned during a proceeding under this section and who may be adverse!)"

affected by any action oi ",.hecommission under section nine shall have the .,ight
to appear personally, to be :epresented by counsel in connection v,ith .'.he
proceedings. _o coil and examine wimesses, :o mtroduc_ evidence or to cross-
exafn._e witzlesses.

.Add._,-; _y St.1956. c. 65_.._ i Renumbere_ _,v STA.987 c, .-16-_. § [i.

Hister_cal m,_ Statutory, Not_

_{.!987. c..:65, _ :'.. :.= :merge=¢y _c:. :1o-

'2: :_iS _ec::on _om :..,_, . J.
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DISABLED PERSONS PROTECTION COMMISSION

'%

19C §9

§ 9. Completion of hearings: reports; referrals

Upon r.he completion of any formal investigation, the commcssion sha.U:--

(a) issue a wr_kten re,or= and refer the same to the appropriate state agency.
Such report shall contain f'indings of fac: concerning the alleged occ'a.rre:,.ce o{
abuse that was the subjec: of :-he investigation, together with a finding as _o
whether or not such abuse did occur and. ff so. what actions are necessar'/to
reined 7 :he causes of such abuse or to prevent its reoccun',ence:

(b) refer any mat'.ers for which :Sere !s reason to be_eve that a cxme has

been committed :o the anorney general, the Umted States aKomey or a d.;s:r_c:
attorn.ey r;or the counq/w?:.ere!n such :r:me ,as :ommined:

¢c) refer any matters fcr which there is reason to beiieve that em_zioyee
...':,.isconduct has occurze-d to the state agency employing such p_:rsc,r', "or
:m=os_t:oo of discipiinac.' .."..e_ures in accordance wl.th the requirements cf :r.7
applicable law. reguiatlon cr c=ilec:ive bargum|ng a_eement; or

',d) :e:'e= any ,._arters [or whtca :2_.ereis reason to believe that misconduc: has

occur-:'.ed by a con_ac:or ".vif_ta state agency or by such conta-ac:or's ag'.n:. 1o
i_e state agency ::mr_c:;.ng with such pa_/for te..'minauca o_ suck contrac: or

for suck other at:ion as may _e deemed approp_ate by such state agency.
Adde_ _.y St.!9_6. c, ,_._='. _ :, R:.-.umberv_ by St,1987, c. a6.=..$ Ii.

Histor!cai and Statutory. Notes

5z.;987, c. ,z63. .$ Ii, an _merre.':.cy :c:. z;-
..'=:c_ed Nov ,:', i987. :enu.meert_ :he _:=_asloas
oi m,s sec::on _om c. !gB. § 9

d

.2-:
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DISABLED pERSONS PROTECTION COMMISSION 19C § 10

§ 10. Reporters of abuse: tia_iliw; privileged communication, s

Exc_..t when oreve.':ted by the _n.,..,,.,a"_ ....... ot'_r"" : -' . " " _ " "• . . ., _[d_$_On_l _D, lie_e as 2ereLn. -

_':er prodded, mandated reporte.,_ shah nedi:y the oom_"vJssicn orally oi an.v
repor'.able condition imme_ateiy ucon becoming aware of such condiuon and

shzil repot':, in _,_ring wit.bin forzy_ight hours after such oral repot-:..

.Mandated reporters who have.reasonable eat_se to be!ieve that a disabEed
_e_on .,has died as a resuit of a - " ' " '• .e_orz, aote cond/tmn shall irrtmediate[v re=on

such neath, in writing, to ±e commission, to the dismo: attorney Z'or ¢.e count.'

in which such death occu_'-:ed and :c :he medicai examiner as required b_,"
sectionsLx oi chanter thw_'-ei_ht.

.amy person .'nay file repot-:, _ if suck person has reasonable cause to be!ieve
Lhat "_ dL_Lie._,_^_ eerso_ _s su._re.-.'n_ .'::-.ore abuse or" has died as . , i, ._.._,_"- . a _es,.,..:,e._L

No mandated re?otter shai! >" ;" " " :_ "' -,-; " ' - " '_e Aacie ... 2_ _" C{X:ll or ,.. ,n'llnat act:on OV ."eascr,

of submi:mg a repot. No odner pe.'-son makina a re_o_ shall be llabie in ar..v
c!vil or criminal aenon b.v reason of submitting a repot':, if such reper: '._as

made :n good iaiCa; provided, however. :hat no pe_on who abuses a disab_e_

person shail be exempt from civii or c,-Yminal iia¢ilit3., by reason of the:r

re:or::n_ such a_use.

No .'_nviie-_e. esz.ablished, or. sections one hundred and :hirv,-fi;e A ,,,a.-'-" one

hundred and C',,ir_--,qveB of chapter one hundred and t:we:'ve, by' secnon .".venD"

or ..':.vent)" B ot caapter two atmareo azc ,mrD-mre-. by court decision or by
professional code relating to ",he exc!usion of coniidentiai comrnumcations at:d

_he competency of wimesses may be :.nvoked :o pr*.,'en: a repot'-:, by a mandated

repm':er or :n any" c!yfl action aP.smg out of a report made pursuant to this

chaoter: provided, however, hat a mandated reporter need not repo_ a:
otie.--aise reportable cond!::on ii :he disabled person invokes a pr:viiege.

..... _ .... . , *.
es,aot_ ..... ov ).aw or _rotessiona_ once. to maintain C'_e conndentmntv Gf

:ommu.aications with suc k mandated repo_er.

Any person required by C_is section :o make orai and ",vnnen reports, who
fails :o do so. shall be ounished by a -ine cf not mere :.::an one thousand
dollar.=.

Added by 5_.!986. c, 65,=. § 1. Renumbered by" 5t.'.987. c. -"eL _ I: Amended ay
5t.1989. c 535, § 3.

I So :n _ngma;..

k'istorical and Statutor2,. Notes

5:.!9_)7 ¢ -'65. _ !:., an _mergency ate:. -'7" hundr.-; 2r.d :h:_,-'l_e A 2r,d one h_:_ir,=6 _';d
:ro_.-d Sin. _ !9_7, r.'m:,:'=.zer-'=_e pro_Isaons :.2:."_."-{1_,*_'" [or "'sect:€:'. an.- a-.. -e'a-and
_ai:his secucn .:ram c. 'PB _ 10 ".n_.,-.y-.:;/ . -

5t.i_- _= :. 5."5 _ 3 ,,pproved No_ _T. '.9:'?
.:'::.'I: ";t:_ _aragrape,. SUOS:I::.:'.eC sec::on__ ._L._
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DISABLED pERSONS PROTEC'[ION COMMISSION
19C §11

§ I I. l_e_iati0n for reporting abuse

No personshall_!schar_ee: cause',obe disczar_e_or other_,v+.sedisc:.piine

or in a_y t-_._'me." _sc_,.mul.ate against, or threate.n, any e.'r.p_o>::. c!{e._,"or other
person for filing a repor_ wi:h :he commission or tes:i@ing m _:L_coru.mEssicu

proce+-_ing, or providing in/orTnation to the commission, the general counsei or
the secre:a_ o_ human ser.:ces, the depar:ment oi mentsl heakh or '2_e

depar:,ment o[ public heath or any depa_ment wkhin the executive o,;fice of
human se_ices _.nd_e course oi an investigation o{ alleged abuse oi a disabled

person. Any person who v,iilf'J.ily violates :he provisions oi &is sec:_or_ shat[ be

punished by a fi.,ne of not more :ban one thousand dollars or by imp_sonment
for not more rJ.uan one .ve:r. :. both. The com_rdssion shaii e.'fforce the

prov_slons o[ this sec::or,.

Adde'qby St.l_6. c. 65.;, § 1. Rar.umbe:edby S:.1987, c. J65. § 11.

Historic:d and S_tutow Notes

St.!987, :..$6_, § II, z_ e.,merg_ac-._ac;. a+o-
proved Nov._. 1957.renumbe."e_the pr_'_.sioas
oi _ stzuon _m c. LgB.§ _.

m

Cb

o

*+
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DISABLED PERSONS PROTECTION CO]L_,IISSi0N 19C _ 12

§ 12. Scope of chapter: de}ay or defe.,'ra_ of h=ve_ti_'*tion

Nothing !n this cLact_.__ 5na,I'' be _n_,.:ae_'-<-- "_ :o be a ":l=.amt:on ci 9re .:owerx

and responsfi_diues assigned by _aw to other depar--_nenu or agenc:es, nor _hail

,_is chapter be constr,-'ed :o r=[ie,,'e arty such depa_.ment or agency of its
obligations to Lnves_igate and respond appropriateiy to ai!eged incidents of

abuse. If '.he commission deter'mAnes that a formal investigation L,_der sect:ion

eight, or an invesugation under see:ions _our and five.would dup{icate or
interfere ,,vi'th an on_oiz___ inve.d_.t.on'_" _ ' by Ia_v em'or,..me,.t.......... _._.:als cone_..fin_

possibie c_.mmal conduct a.v_sing out of the same conduct, it may in cons'cita.
_icn with ".no se ..........a., ot"nu..."_an services, delay or de(or _uc!'. {ormai mvesu_a-

_:on. The commission may, m censukation with the secre.'ary of human

se.'-Aces, i_:-,v or defer a {ormal L':.,,'es_ation dva'in_ the ?eadencv o? _n

:nves_:g_'_t,,en of the.... 2:Loges abu-_e by the state a_e..c,z_ _' at '*hose facile:', or

.-r ......._ =,.ca abuse was a[l.eaed. :o have cczu:-:ed. _uca<' .n,,.s.=_uons_" o_ " ..,_.:'-_,,''oe

deiayei cr de-e.,7.ed b?' ;he commission only a&er k has dete..'-m, med: that :he

heakh and :he safe.':)' of c!iez_s of state agencles "'E not be adve.-seiy afi%zted
"a=-ex_' :hat :he acw.'nassion's abdit7 :o cat.,-_..: z ',ater mves_igat'on ",v_}l .'-.c¢

co" '.nr._.o=am,," " • {re=aired and :ha: :he !nvesd_at_.on of the inc:dent b.v another

off:trod or agency ',viii _e conduc:ei in good "aith by an impa_iai, quali_ed

investigator. Tae comrrzssion sha_l ", t o,-° - " -, ' " - _ , _ •' .-z,cnt.cr he prOa._S_ Ot _UCD. OttO..n.te_: -

_,_ _ " - de:e.."mine when cr ,.vhed_er the commi._sien's invesngat:.on.... ons kr', orfl.e. _O

of ,-.e aileged ;.nc!dent ef abuse should "re initiated or resumed.

_dced 5y Sc. i986. c, c5.: .$ ", Re.-:u.,_.be.'ei by 5t.'987. c a6_: _ _'.

"-'ismrie.al and Statu*o_, Notes

5_._e87. :, .=oL § 'I. _n ._..-.e:.-,enc.vac:. a=-
.=ra_ee Nov 3. ;987. re.':._,'noered :ze _rov_sic_s
_i m_ se'a::cn-tom ¢. :gB..$12

tm
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§ 13. Notification by caretaker agency of death of disabled person; written

report

Upon the death of any disabled person whose caretaker was a state agency or an agency of
any subdivision of the commonwealth or a private agency contracting x_ith the commonwealth.
said caretaker agency shall immediately orally notify the oommi_ion and local law enforce-
ment officials of such death, and shall farward to the commission and local law enforcement

officials a xvritten report of such death withfn V.venty-four hours of the dealh. Said report
shall contain the name of the disabled person, the name of the facility in which that person
resided, and the facts and ch'¢umstances of the death. The commission shall take all
appropriate measures regarding the report pursuant to its authority under this chapter,
including investigating the death, and shall determine whether the cause of death is related to
abuse. If it is determined that the death is related to abuse, the commission shall conduct
further investigation, or shall oversee further investigation, pursuant to the provisions of this
chapter.

Added by S_.1995. c. 38, § 34.

Historical and Statutory Notes

1995 Legislation

St.1995. c. 38, § 34, w_s approved June 21, 1995,
and by § :_-_made effective Jul; 1, 1995.
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GUARDIANS AND CONSERVATORS 201 § 6A

§ 6A. Mentally retarded persons; appointment of guardians; commit-
ment; treatment with antipsyehottc medication

(a) A parent of a mentally retarded person, two or more relatives or friends
of a mentally retarded person, a nonprofit corporation organized under the
laws of the commonwealth whose corporate charter authorizes the corpora-
tion to act as guardian of a mentally retarded person, or any agency within
the executive offices of human services or educational affairs may file a
petition in the probate court asking to have a guardian appointed for such
mentally retarded person. If, after notice as provided in section seven and a
hearing, the court finds that the person is mentally retarded to the degree that
he is incapable of making informed decisions with respect to the conduct of
his personal and financial affairs, that failure to appoint a guardian would

: create an unreasonable risk to his health, welfare and property, and that
appointment of a conservator pursuant to section sixteen B would not elimi-
nate such risk, it may appoint a guardian of his person and estate. The court
shall not so find unless the petition is accompanied by a report from a clinical
team consisting of a physician, a licensed psychologist and a social worker,

: each of whom is experienced in the evaluation of mentally retarded persons,
that it has examined the said person and has determined that he is mentally
retarded to the degree that he is incapable of making informed decisions with
respect to the conduct of his personal and financial affairs. The court shall
not. pursuant to this section, appoint as guardian any person or organization
which, in its opinion, has any interest, responsibilities or powers which would

• .tender such person or organization unable to perform the duties of guardian
In the best interest of the mentally retarded person. A copy of such appoint-

: merit shall be sent by mail by the register to the department of mental

retardation. The court may require additional testimony as to the existence
and degree of mental retardation, and may require the person subject to the
petition to submit to examination.

(b) No guardian so appointed shall have the authority to cause to admit or
commit such mentally retarded person to a mental heahh or retardation
facility unless the court specifically finds the same to be in the best interests

of such person and specifically authorizes such admission or commitment by
its order or decree. The court shall not authorize such admission or commit.
ment except after a hearing for the purposes of which counsel shall be
provided for any indigent mentally retarded person.

(c) No guardian so appointed shall have the authority to consent to treat.
ment with antipsychotic medication, provided that the court shall authorize
such treatment when it (1) specifically finds using the substituted judgment
standard that the person, if competent, would consent to such treatment and
(2) specifically approves and authorizes an antlpsychotic medication treat.
ment plan by its order or decree. The court shall not authorize such

treatment plan except after a hearing for the purpose of which counsel shall
be provided for any indigent mentally retarded person. Said hearing shall be
held as soon as is practicable; provided, however, that if the petitioner
requests a temporary order on the grounds that the welfare of the ward
requires an immediate authorization of treatment with antipsychotic medi-

cations, the court shall act on such request in accordance with the procedures
set forth in section fourteen.
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GUARDIANS AND CONSERVATORS 201 § 6A

(d) The court may delegate to a guardian the authority to monitor the
treatment process to ensure that an antipsychotic medication treatment plan
is followed, provided a guardian is readily available for such purpose. Ap-
proval of a treatment plan shall not be withheld, however, because a guardian
is not available to serve as monitor. In such circumstances, the court shall
appoint a suitable person to monitor the treatment process to ensure that the
antipsychotic medication treatment plan is followed. Reasonable expenSe
incurred in such monitoring may be paid out of the estate of such person, by .:
the petitioner, or, subject to appropriation, by the commonwealth, as may be "
determined by the court. _±_

(e) At a hearing relative to authority to cause to admit or commit or -2_
authority to administer antipsychotic medication, the court shall require the -€._
attendance of such allegedly mentalIy retarded person unless the court fin_ ;'/-_:_
that there exists extraordinary circumstances requiring his absence, in whi._. _]
event the attendance of his counsel shall suffice provided that the court may _._
base its findings exclusively upon affidavits and other documentary evidenC_
if it (1) determines, after careful inquiry and upon representations of cotm-_.
that there are no contested issues of fact and (2) includes in its findings_m¢

reason that oral testimony was not required. The court may also appoint ot_" I
or more persons experienced in the evaluation, care and treatment of .men to' •
ly retarded persons to examine such person and report their conclusmnS .._ •

the court. ,_sJ

(f) Reasonable expenses incurred in any examination conducted pursuant
to this section shall be paid by the petitioner, the estate of such persons, or by
the commonwealth as the court may determine.

(g) The guardian of a mentally retarded person shall act to protect the
welfare of such person and may utilize the services of agencies and individu-
als to provide necessary and desirable social and protective services of
different types appropriate to such person including, but not limited to,
counseling services, advocacy services, legal services, and other aid as he
deems to be in the interest of such person.

(h) Any privilege established by section one hundred and thirty-five of
chapter one hundred and twelve or by section twenty B of chapter two
hundred and thirty-three, relating to confidential communications, shall not

prohibit the filing of reports or affidavits, or the giving of testimony, pursuant
to this chapter, for the purpose of obtaining treatment of a mentally retarded

person; provided, however, that such person has been informed prior to
making such communication that they may be used for such purpose and has
waived the privilege.

Added by St.1974, c. 845, § 4. Amended by St.1977, c. 567, § 2; St.1978, c. 478, § 95;
St.1985, c. 525, § 2; St.t986, c. 599,§ 47; St.1987. c. 465, § 56; St.1988, c. 199. §§ 39,
46.
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§ 2. Superior jurisdictio_ pr:st_mption

Probate courts shall be _z_aurts oF superior and general jurisdiction v,ith
reference to all cases and matters jn which they have jurisdiction, and no
order, judgment, decree,"se_ence, warrant, writ or process made, issued or

pronounced by them need:set out any adjudication or circumstances v,ith
greater particularir *.ban would be required in other courts of superior and
general jurisdiction, and the like presumption shall be made in favor of

proceedings of the probate courts as would be made in favor of proceedings

of other courts of superior and general jurisdiction.

Amended by St.1975, c. 400, § 52.
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J pROBATE COURTS
215 § 6

§ 6. Equity jurisdiction

The probate and family court department shall have original and concur-
rent jurisdiction with the supreme judicial court and the superior court
department of all cases and matters of equity cognizable under the general
principles of equity jurisprudence and, with reference thereto, shall be courts

: of general equity jurisdiction, except that the superior court department shall

have exclusive original jurisdiction of all actions in which injunctive relief is
Sought in any matter growing out of a labor dispute as defined in section

"_ twenty C of chapter one hundred and forty-nine.

" Probate courts shall also have jurisdiction concurrent with the supreme
judicial and superior courts, of all cases and matters in which equitable relief

-_:" is sought relative to: (i) the administration of the estates of deceased persons;
"(ii) wills, including questions arising under section twenty of chapter one

._ hundred and ninety-one; (iii) trusts created by will or other written instru-
"'-." ment; (iv) cases involving in any way the estate of a deceased person or the
-_- property of an absentee whereof a receiver has been appointed under chapter

two hundred or the property of a person under guardianship or conservator-
,z"_ ship; (v) trusts created by parol or constructive or resulting trusts; (vi) all
k,._ matters relative to guardianship or conservatorship; and (vii) actions such as
,4

. One described in clause (11) of section three of chapter two hundred and
fourteen and of all other matters of which they now have or may hereafter be

,_. gaven jurtsdtctlon. They shall also have jurisdiction to grant equitable relief
t_ to enforce foreign judgments for support of a wife or of a wife and minor
"-" children against a husband who is a resident or inhabitant of this common-
,. _,'ealth, upon an action by the wife commenced in the county of which the

husband is a resident or inhabitant. They shall, after the divorce judgment
_ has become absolute, also have concurrent jurisdiction to grant equitable

relief in controversies over property between persons who have been divorc-
ed. They shall also have jurisdiction of an action by an administrator,
executor, guardian, conservator, receiver appointed as aforesaid or trustee
under a will to enjoin for a reasonable period of time the foreclosure,
otherwise than by open and peaceable entry, of a mortgage on real estate, or
the foreclosure of a mortgage on personal property, which real estate or
personal property is included in the estate or trust being administered by such
fiduciary, if in the opinion of the court the proper administration of the estate
or trust would be hindered by such foreclosure. They shall also have
jurisdiction, concurrent with the superior court, of proceedings in which
equitable relief is sought under sections seven to twelve, inclusive, of chapter
one hundred and seventeen and section twenty.slx of chapter one hundred
and twenty-three.

Notwithstanding any contrary or inconsistent provisions of the General
Laws, procedure in cases in the probate court within the jurisdiction granted
by this section shall be governed by the Massachusetts Rules of Civil Proce-
dure.

Amended by St.1933, c. 237, § 1; St.1937, c. 257; St.1939, c. 194, § 2; St.1950, c. 485,
§ 3; St.1951, c. 657. § 2; St.1954. c. 556, § 2; $t.1958. c. 223; St.1963, c. 820, § 1;
St.1970, c. 888, § 24; St.1973, c. 1114, § 63; St.1975. c. 400, § 55; St.1981, c. 616.
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Pt.1, Art. 30 CONSTITUTION OF MASSACHUSETTS

Art. XXX. Separ_tiou ,of legislative, exeeutt_'e _ncl _udiei_l de_

partments

ART. XXX. In the government of th¶s _ot:nmbhwealth, the leg-
islative department shall never exercise the executive and judicial
powers, or either of them: the executive shall never exercise the legis-
lative and judicial powers, or either of them: the judicial shall never
exercise the legislative and executive powers, or either of them: to the
end it may be a government of laws and not of men.
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118 CMR: DISABLED PERSONS PROTECTION COMMISSION

I18 CMR 1.00: SCOPE AND AUTHORITY

Section

1.01: Scope
1,02: Authority
1.03:
1.04: Commentaries

1.05: Changes
1.06: Severability
1.07: Cons_on

118 CMR et seq. sets forth the regulations governing the operation of the Disabled
Pc_sons Protection Comn'dssion.

1.02: Authority

The Commission was created pursuant to M.O_L. c. lgc.

1.03: Impose

The purpos_ of d_ Commisdon is to rcceh,¢ _-'pofls of abuse of disabled persons, to insure
that suspected cases of abuse of disabled persons arc iavesdgamd, that disabled txa'sons ai¢
protected from abuse, tha¢ the tl_.slv¢ fi_on is _=_-..died, that disabled pexsons receive
appropriate protectiveservices, to issue reports, includingreportsto theGovernor and
l.cgislatm¢, to infomL state agencie._ disabled l_=so_, _ other inua_sU_:l parties and d_e
public of the provisions of M.G.L c. 19C and generally to protect disabled persons born
abuse pursuant to the provisions of M.G.L. €. 19C In fulfilling its purpose., the Commission
shall endeavor to respect the privacy and sdf determination fights and dignity of all cidzens
of theCommonwes._th.

1.04: Commentaries

Commentaries may be used throughout 118 CMR to clarify cemin issues, concept&or
problems, as w¢11 as to give spedfic ¢xaraples of typical situations which may arise unda
118 CMR. These commentariesai¢intendedIobeillustrativeonly,and do notapply to fact

situationsdiffc_-cntf_om chosespec_callydcc,crib¢dbe'ruin.

1.05: Futu_ ChanEes

1.06:

As ¢_nges to 118 CIvIR _e impleracntcd, substitute or addido_l sections and/or pages
will be issued.

Severability

If any tegld,_dorg section, sol>seg"tio_ _mtan¢¢, _ ph.,'as¢, word, or portion h¢=eof is
found to be invalid by • court of €orap¢¢enl jm'Lsdic6.on for lay t_ason, said pe_don shall b_
d¢¢n'¢d a separate., disdact, and iadqamdcat provision, and the validity of the mnaindes of
118 OdR shall be unaffected.

1.07: Cons_tion

(1) In inm]a'tdng 118 _ wurds and phrases shall be construed according to corrunon
and approved usage; provided, howavef, that technical words and phrases and such others as
may have acquired a _ial and appropriate meaning in law shall bc construed and
undcntood according to such meaning.

(2) The generally-acceptad rulesof consUuctionshallbe observed inI 18 CMR unless their
observance requires a consU'ucdon inconsistent with the manifest inteqt of M.G.L. 19C or is
repugr,ant to its ¢onteat.
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i18CMR: DISABLED PERSONS PROTECTION COMMISSION

1,07: ¢ondnued

(3) The _ne frames for performing acts; required by M.O.L. 19C and 118 CMR shall be
determined as follows: a dine requirement which refers to "business days" shall refer to
Mondays d_ough Fridays, excluding legal holidays; a time requirement which refers to
"calendar days', shah refer to all the days of the week within the time flame, _ovided that
if the f'tnal day of the dine flame reg_ding either "business days" or "calendar days" is a
San.u'day or Sunday or a legal holiday, the 6me requirement shall be extended to the next
_gular bu.sincss day. References to "days" shall refez to calendar days unless otherwise
_¢cifically indicated.

REGULATORY AUTHORITY

118 CMR 1.00: M.G.L. €. 19C, § 3('0),
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118 CMR: DISABLED PERSONS PROTECTION COMMISSION

lib CMR 4.00: SCREENING OF REPORTS AND REFERRALS TO OTHER AGENCIES

SeCdon

4.0h 24-hour Receipt of Reports
4.02: Screening
4.03: L'_ormadon Required to be Given to Reporuers
4.04: Refcrrni to Other Agencies
4.05: Reports Which do not Fall Within the Mandate of M.G.L, €. 19C
4.06: Reports Involving Deaths of DL_lcd Ind/vidunis
4.07: Reports Involving Suspec',ed Oiminal A_ivity
4,08: Monitoring of refim'nis, concun_t or joint investiga6ons, and agency dcferra.I
4.08: Logs of

4.01: 24-ho_ Receipt of Reports

The Commission shall rccnive reports of suspected abuse of disabled persons, on a 24
hour bas_, eitl_ _rou_ its mff or through dcsigna_d _€'phone bovine workezs.

4.02: Scx_'nin2

•Tbe scx_€_€_ _mll, ir_y upon _:_:ipt of _ report of ab_s¢ of a disabled l_nson,
¢vniuate the report to dc_€ ils nature and m3cncy, and then shall det_€ the
appropriate rc.spnose.

(1) DetcrminatinnofUreencvofReoon Upon receipt of _ repon and a dc_-nninmlon that

the report concerns alleged abuse of a disabled penon by a caremkeT, the sczeencr .shall
deumnine the _rgency of the rcpc_ based upoo the facts provided by the rcpor_ and

applica6on of the de_t'mitlonsof ¢xu-cn_ ¢mcrgc_'y, emergency, and non-emerge.hey as set
out in 118 CMR 4.00. The screcn_ shall then n_'pond as follows:

(a) E_,reme eraer_ncv:, ff it is thm:_rdned that an ex_eme em_gency exit, the
soreea_'s first zesponsibility sludl be go t_ce such steps as are necessary to end the
abusive situation+ To that end, the szxee_ shtll gtth_ only as much infonnadon as is
necess_ go take ac'_ongoWeveor or stop the hmned_ abuse. This information shall
include the following:

I. Name of d_ d_thkd person allegedly abu.._d;
2. _on of d_€ disabled pea'son at tbe 6m¢ of the report;
3. Nmne _ deseri_oe of d_e alleged abe._';
4. Locmlon of tbe nileged abuse_at the time of the r_'pm't;
5. Name, _, asd telephone number of the _¢_e_,
6. Nanue of _ immediate dasger.
Upon a detmn/nadoa chat m nxmm_ _g_pmcy e.xists, a sex,cortez shnil L'nmcdiately

take all appmpr_to aclio_ to _ that the exmm_ em_sency e_is, _g_u'dLess of
wbed_'r the nilesed _ is a disabled person. When the al_ged _ is a disabled
person, the screeoertram immediacy notify the proper audto_tles as follows:

a. H the alleged almseis occunin8 at a mto-opended facility, e_., stste hospital,

suu¢ _hool, public heal_ hospital, or correc6oml facility, the screenez shall
no_/the facLtity and take appropria_ measu_s to end the abusive situmio_
On_ the _ has de_xminod that the alleged abusive sima6on no longer
exists, the screener shall forward the case within nvo horn's to the refen'ni a_ency
f_¢ inve_igafion, and _ inform a n_a_,enmfive of the ficility that an
investigatordesignau:dby the Commission will shortly contact the facility. If the
sc+¢¢nor is a hotilno workor, he ot she _ shall _wport the case to €he
Commission _','ly. The _on investlgagor or rcfex.x-_ agency

Inves6gawr shall conduct and complete cbe lnve,,_gafion of an extrcn_ emergency
within 24 hou._ of theh" agtncy's t_p¢ of the rep_ of the exis_e of as
extrorne _ncy. A wrie_'n report of that inves_gaflon shallbe prepm_ by

d_€ lnves6gator as required by 118 CMR 5.01.
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118 CMR: DISABLED PERSONS PROTECT'ION COMMISSION •

4.02: continued

b. Iftheallegedabuseisnotoccurringata state-operatedfacility,thescreener

shallimrnediatclycallthe policedepamnent for the city or town for the
community inwhich theallegedabusehasoccurredorisallegedlyoccurringand

requestimmediateassistance.If thescreenerisa hodincworker,hc orshe shall
reportthecasem theCommission immediatelyafrercontactingthepolice.The

Commission invesdgaturor referralagency investigatorshallconduct and

completethe invcstigaoonof an extremeemergency within24 hoursof their

agency'sreceiptof thereportof theexistenceof an extreme emergency. A

wri_enreportofthatinvestigationshallbcpreparedbytheinvesligatorasrcqulied

by I18CMR 5.01.

c, Downgrading of casesfrom exucme emergency or emergency staresto
non-emergencystatusmay occurassatoutinI18 C"MR 5.01.

I. Ifitisdeterminedthatan emergencysituationcxisu,thescreenershallcomplete

the in',:xkeform used by theCornmL_ion and irnmcdialclyreferthe case to a

Commissioninvestigator.The invesUgatorshall,withintwo hoursofthereceiptof

the reportof the emergency,referthematter to',heapprop.,:iatcreferralagency

pursuanttothemquireraentsofM.G.L.c. 19C,§ 4 and 118 CMR 4.04.

2. Ifa Commission investigatorisunavailable,theworkershall,withintwo hours

of thereceiptof then,-portof thecrnergency,referthe n_Ucr tothe appropriate

referralagancypursuanttother_qulrernentsofM.G.L.c. 19C, § 4 and I18 CMR
4.04.

3. If a Comm/ssion investigatorin the firstinstancereceivesthe reportand

de_crmincsthatan emergency situationcx.ists,theinvestigatorshallcompletethe
intake form used by the Commission, nou_ that the report has been designated an
emergency,and withintwo hoursofthereceiptofthereportof theemergencyrefer

themattertoaninvestigatoroftheCommissionand totheappropriatereferralagency

pursuanttother_uirementsofM.G.L.c. 19C § 4 and 118 CMR 4.04.

4. Downgrading of cases from exueme emergency or emergency statusto

non-emergencystatusmay occurassatoutinllg C"MR 5.01.

(c) Non-emergencies:A non--crnergencyexisuwhen anabusivesituationisneitheran
emergencynorancxu_rncemcrgancy.Ifitisde,mined thatsucha situationexists,the

screener,ifa hollineworker,shallcompletetheintakeform used by theCommission,

note that the _pon has been dasignateda non-en'crgency, and rcfcr the roarertoan

inv_tigatoroftheCommission. The Commission investigatorshallreferthereportto

thetheappropfiaUt_efi_r_lagencybcfuretheclose,ofbusinesson theday ofreceiptof

ther_port Ifthereportisreceivedby theCommissionduringnon-businesshoursitshall

bc referredtothe_ppropria¢referralagencyon the.nextbusinessday.

(2) Dctermina_on of nature of report

(a) Upon the receipt of any report, the screener shall make the following initial
detc_ninations:

I, Whc_er thesubjectofthereportisdisabledasdefinedby M.O.L.c. 19C,§ l

and llg CMR, includingwhethertheperson,asa resultofa disability,iswhollyor

pur_xllydcpondentupon othersfordailylivingneeds;
2. The identityoftheallegedabuser,ffpossible;

3. Whetherthefac_ ofthereportcon_mm abuseasdefinedby M.G.L.c. 19C.,§
l and llg CMP_

Co) If the determination of the nat'ure of the report indicates that the alleged victim is
not a disabled personand/or that the facts of the repo_ do not constitute abuseasdefined
byM.O,L c.19C or118 CMR, thereportshallbc screanedpursuanttoI1gCMR 4.04(I)

(reportsof allegedchildabuse or elderabusa or abuse of residentsor paden_sof
Iong-t_n care faciliti_) or pursuant to 118 CMR 4.05 (reports of cases not wi_in the

rnanda_€ofany s_ agency).
(c) Ifa s_r_n_ is unable to make a screening decision under this chapter basedupon
the informationreceivedfrom thereporter the screenershallimmediatelysock such

furtherinforra_ion_ isnccessa_to fa.cllitate sucha decision.
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4,03: InformadonRcou_'_ w,.beGiven toReporters

(I) At the_ a reportisxeceivadthescreenershalladvisetherepor_rasfollows:

(a) That any mandated reporter is required to fo_vard to the Commission a written
report within 48 hours of making the oral report;
(b) That if the report concernsthe death of a disabled person as a result of abuse,a
mandated reporter is required inumadiatelyto report suchdeath, in v:Hdng, to the Disnict
Atlomey fo_"the county in which the death occurred,and to the Chief Medical Examiner;,
of the Commonwealth

(c) That the report is €on_dendal, and every effort _ b= made by the Commission to

maintaintheconfidendaEtyoftheidentityofthereporter,and to protecttherepor_f from
adverseconsequencesfrom having reportedabuse,includingenforcementby the

Commission of the provisionsof M.G.L.o. 19C, § Il regardingretaliationagainst

reporters;
(d) That thereportermay be contactedagain;

(e) That thereporterwillbenotified,upon writtenrequest,ofthefollowinginformation

by the Commission in writingwithin20 businessdays of the compleEon of the

investigation:
1. _ethc_ the infonna_on conuincd in the_tpon consti_seda reportablecondition,
2. the nan., address, and telephone number of the agenCy which conducted the
invesdgadon:, and
3. That there is reasonable cause to believe that abuse has occurred and whether

protective services have been or will be provided:, or
4. That there is insufficient cause €o believe that abuse has occurred.

The screener shall ask the reporter the addreas at which the reporter wishes to r_:eive
this notification,

4.04: Referral to Other Agencies

(I) ReportsRegardingElders.Chilcl_n.orPadentsorResidentsofCet_inLong-ten'nCare

Fac'dities.Upon receiptof a reportallegingabuseof an elderlyperson(definedasan

individual who has attained the age of 60 yeats of age), the soteaner shall immediately refer
such report to the Execudv¢ Office of Elder Affairs for appropriate action pursuant to M.G.L.
€.|9A. Upon receiptofareportallegingabuseof achild(dcfmadasan individualwho has

not alT.ainad the age of 18 years), the screener shall immediately refer such report to the
Dcpar'oncnt of Social Servicc.s for appropriate action pursuant to M.G.L c. 119. Upon receipt

of a report alleging abuse of a patient or resident of a long-term care facility as defined in
c. 111, § "71 and 11g CMR, the screer_r of the report shall immediately refer such repon to
the Deparmaem of Public Health for appropriate action pursuant to M.G.L o. Ill. Such
referralsshallinitiallybemade orallyand theoralreportshallbefollowedby awfinenreport

withintwo days. inthe event thatthe report concernsa situation involvingan immediate
dangertothesubjectoftherepot'c,the_ceenershalltakeappropriatestepstocad theabusive

situation,inclodingcallinglocalpoliceanthorides,beforemakinga screeningdecision,asset

outin I18 CMR 4.020).

(2) Reports Regarding Individuals Whose Caretaker Is, a State A_ency.
(a) Upon receipt of a report alleging abus_ of a disabled person whose caretaker is a
state agency, the scr_ner, after _g the urgency delerminadons required by 11g CMR

4.020), .shall refer, by the end of the business day, the report for invesdgadon to an
investigator of the Commission, the genera] counsel for the Executive Office of Homan
Services, and to the deparm_nt within the Executive.Off'ice of Human Services which
provides or has conU'actad for the provision of set.ices to the disabled person.
(b) For pu."posesof investigation,when a disabledperson has multiplecaretaker
agencies, the caretaker agency which is designated as the referral agency shah be that
agencywhich isdeemed by theCommission tobe theagencywith sufficientcontacts

withthedisabledpersonand theclrcumsTanccsoftheallegedabusesoastoallowforthe

most efficientand expedientinves'_gationoftheallegedabuse.The refe.rralagencymay

collaborate,asneeded,withotheragenciesintheinvestigationofcasesinvolvingsuch

i_dividuals, but shallretainthe responsibilityfor completingthe investigationand

preparingan investigationreport.
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4.04: continued

(c) If the referral agency obj¢_'_ to a screener's ticsignation of that agency _ the
appropriate referral agency, the rcfcrnd agency shah immediately contact the Executive
Dixector of the Commission, or his of her designee,and requestan immediate ruling on
the designa,_on. The ruling of the Executive Director or designee shall be final. The

Executive Director or his or her designee shah be available by telephone during
non-business homs.

(3) Reports Regarding Individuals Whose Caretaker Is Other Than a State Agency.
(a) Upon receipt of a report alleging abUSeof a disabled person whose caretaker is other
than a state agency, and the disabled person has a single disability, the screener, after
making the dete_'rninationsrequired by I18 CMR 4.02(I), shah refer, by the end of the
business day, the report for investigation to an investigator of the Commission and the
general counsel for the Exvcutive Office of Human Services, and the appropria¢ agency
as specified in II$ CMP, 4.04(3)(c), which agency shah appoint an investigator who shaft
conduct an investigation pursuant to the time requ.iremcnts of M.G.L c. 19C, S. 5 and
llg CMR 5.01(2). The referral agency may collaborate, as needed, with other agencies
in the investigation of cases involving such Individuals, hut shaft retain the responsibility
forcompletingthe investigationand preparinganinvestigationreport.

Co) For purposesofinvestigation,when adisabledpersonhas more thanonedisabRity,

thecaretakeragencywhich isdesignatedas thereferralagency shah be thatagency

deemed by theCommission tobe theagencywithsufficientcontactswiththedisabled

pc_son and tbe cit_msta_ces of the alleged abuse so as to allow for the most efficient
and expedient investigation ofth_alleged abuse;.

(c) The caseshallbe refea'edby the screenerasfollows:

1. When, as can beat be determined from the report, a disability of theperson who
isthesubjectoftheabusereportismentalretardation,asdefinedbyM.G.L.c. 123B,

the case shah be refer'redto and investigatedby thn Department of Mental
Rcu_dafion. The Department of Mvnta] Retardation may cotlaburat¢ as needed, with

othexagcndesintheinvestigationofcasesinvolvingsuchindividuals,butshahretain
the responsibilityfor completingthe investigationand preparingan investigation

reporu
2. When, as can best be dem'mined from the report, a disabilky of the person who
is the subject of the abuse report is a memal disabgity which is not the result of a
head injury, and thedisabledpro'son is not mentally retarded, as defied hy M.G.L.
c.123B,thecaseshallbe referredtoand investigatedby theDepartmentofMental

Health. The Department of Mental Health may collaborate, as needed, with other
agencies in the investigationofcasesinvolving_ach individuals,butshallretainthe
respon_bility for €omple_g the investigation and preparing an inve_gafion report.
3. When, as can best be dee=trained from the report, the person who b the subject
of the abnsn report has a head injury or one or morn other physina/disab_des and
does not have a mcnta.l disability, the case shaft be referred to and investigated by the
Maasachus¢_ Rehabilkation Cornmi._ion. The Mass,tchu.setts Rehabilitation

Commission may collaborate, as neer_.d,with oth_ agnncies"_ the investigation of
casesinvolvingsuchindividuals,_t shallretainthe responsibility for completingthe

investigationand preparingan inveStigaHonreport.
(d) If the refena.1 agency objects to a soreene_r's designation of that agency as the

appropriate refo'tal agency, the refenal ag_cy shag immediat_|y contact th_ Executive
Dizector of the Comndssion, or his or her designee, and request an immediate ruling on
the designation. The ruling of the Executive Di_tor or designee shall be final. The
Executive Director or his or her designee shah be available by telephone during
non-business hours.

4.05: Reports Which do Not Fall Within the Mandate of M.G.L.c. 19C

Upon the receipt of a re,port which does not involve a disabled person, as defined in
M.G.L.c. 19C and 118 CMR, or is not covered by any other paragraph of 118 CMR 4.00,
the screener shah make aH reasonable efforts to refer the reporter to an appropriate agency,
including, but not Umked to, legal services, law enforecntent, advocacy, and human services
agencies.
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4.05: continued

Commentary. M.G.L.c. 19C specifically refers to reports involving abuse of particular
cidzens deemed to be unable to protect themselv,:s without assistance, i.e., disabled

persons between the ages of 18 and 59, inclusive; cMldren under the age of 18; persons
who are patients or residents of long-term care facilities: and persons 60 years of age and
over. The statute sets out specific instructions regarding how such reports are to be
s_eened. For example, the Commission is required to report to the Department of Social
Services cases of suspected chi/d abuse, llS C"MR 4.00 insures that other types of
reports which the Commission screener may receive, e.g.. abuse of others not among
those listed above, such as cases of spousal abuse of non<lisabled adults, are
appropriately referred as well.

4.06: Reports Involving Deaths of Disabled Individuals

Upon the receipt of a report which indicates to the screener that there is reasonable cause
to believe that a disabled person has died as a result of abuse, the screener shall immediately
make an oral report of such belief to the Disixict Attorney for the county in which the death
c_¢u_€_,theComtrdssion, ',he genital counst:l for the Exec'ati'ae Office of Human Services.

the agency which provides services to the disabled person, if any, the Attorney General of
the Commonwealth. and the Chief Medical Examiner of the Commonwealth. The screener,
within 24 hours, also shall f'de a report in writing with the District Attorney for the county
in which the death occurre.,d, to the Commission, the general counsel for the E_ecutive office
of Human Services, the Attorney General of the Commonwealth, and the Chief Medical
Examiner of the Commonwealth.

4.07: Reports Involving Suspected Criminal Activity

Upon the receipt of a report which indicates to the Commission that there is reasonable

cause to believe that a disabled person is the victim of criminal activity, the Commission
shall review the information, and may inform the District Attorney for the county in which

the criminal activity allegedly occurred of the facts of the report

4.05: Monitoring of Referrals_ Concurrent or Joint lnvest_ati0ns, and Agency Deferral

(1) Following the referral of an abase report regarding a disabled person to a referral agenoy
pursuant to M.G.L.o. 19C, § 4(b) and (o) and 118 CMP, 4.00. the Commission shall monitor
the referral agency to insure that investigations are completed ia accordance with M.G.L.c.
19C, § 5 and 118 CMR 5.00. (see 118 CMR 5.03.)

(2) The referral agency shall conduct its invesdgatiun regarding a case where a state agency
is the caretaker of the disabled person subject to the oversight authority of the Commission,
and the authority of the Commission to conduct its own investigation. If the Commission
determines that the best interests of the disabled person require that the Commission conduct
an investgadon in place of, concurrent with, or jointly with that of the referral agency, the
Commission shall so inform the referral agency and commence such an investigation. If,
after consideration of the circumstances of the case, the Commission determines that the

Commission should conduct its investigation undm M.G.L.c. 19(2 prior to or in place of that
of a referral agency, the Corrimission, pursuant to its oversight authority, shall request the
referral agency to defer its investigation under M.G.L.c. 19C until further notice flora the

Commission. This request shall refer and apply only to investigations under M.G.L.c. 19C
and not to any investigations of other agencies required by or pursuant to other statutes or
regulations.

REGULATORY AUTHORITY

118 CMR 4.00: M.G.L.c. 19C, § 3@).
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118 CMR 5.00: INVESTIGATIONS

Section

5.01: Minimum Rcquizemems of Investigations
5,02: Delay or Deferral of Staff Investigations
5.03: Commission Review of Investigation Report of Referral Agency

5.01: Minimum Requirements of Investigations

(1) Requirements of investigations. Each investigation and evaluation conducted by the
Commission or the rdenal agency shall, at a minimum, include the following elements:

(a) A visit to the disabled person's residence and/or day program, if any;
(b) An interview with the disabled person who was allegedly abused. Such an interview
shall include a review of the allegations and a discussion with the disabled person
regarding the needs and wishes of that person regarding protective services. The
interview must take place unless it will create a foreseeable risk to the disabled person.
The interview shall occur at such time that it may be conducW-d without a risk to the
disabled person.
(c) A determination of the nature, extent, and cause or causes of the injuries, if possible;
(d) A detezmination of the identity or description of the alleged abuser, if possible;
(e) An evaluation of the facility or program named in the report of abuse, if any, with
a determination of the risk of physical or emotional injury to other residents or clients in
the same facility or program; and
(0 An initial assos_en't of the immediate protective services needs of the disabled
person. (see 118 CMR "/.G2(I) for requirements of the prot_:tive services assessmen0.

Each investigation and evaluation conducted by the Commission or a referral agency may
include the following tasks, if pertinent to the investigation:
(g) An interview with a representative of the agency which provides services to the
disabled person, if any, and any other appropriate person(s);
0_) An interview with all wimesses to the almre;
(i) An interview with the alleged _busor, if possible and appropriate;
(j) A determination that all relevant physical evidence of the allegexl abuse has been
pried, if possible, including taking measures to insme that such evidence is preserved
by the person having conn'ol of the evidence;
(k) A review of the 1_r.am_cntrecord of the disabled person;

(1) An interview with the _ and
(m) Any othertaskswhich,in the discretion of the investigator, are pertinent tothe

investigation.

(2) Requirements of Investieation and Evaluation Reline. Each written investigation and
evaluation report shall contain the information acquired during the completion of the requ_ed
',_sks of investigation set out in 1lg CMR 5.01(1), and the following information:

(a) A list of the individuals interviewed by the investigator and the dates of the
interview(s);

(b) A surrunaryof the substance of the interviews;
(c) A _nding by the investigator regarding whether there is reasonable cause to belle'_e
that a rel_l_able condition ¢xbts; that is, whether abuse is indicated, together with the
basis of the fu,dLqg, including specific inforr_don regarding the abusive incident; and

/ (d) If there i.sre.a.sonable_susetobelievet_.t a reportablecondition exists, a statement

a _ regarding the appropriate pro_ve servicesneeded to remedy the situation, if any.

(3) DownRrading of Urgency Determination. Upon the receipt of a report wkich is
designated an extren¢ emergency or emergency, the referral ag_cy s,S,dl invesdgate the
matter as required by M.G.L.c. 19C and 118 CMR. If the situation is an extreme emergency
or emergency, the referral agency shall insure that the emergency is ended and that the
disabled person is proterY,ed. These actions shall he reported to the Commission, which shall
determine whether the situation _ it is exists following the actions talcen warrant the
downgrading of the urgency designation to a designation of non-emergency.

H the referral agency obtains information which i_,.llcates that the emergency s: .aation no
longer exbts, that information shall be reported to the Commission for further consideration
of the decision regarding the urgency determination of the case.
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5.01: continued

If the referral agency obtains information which indicates that the emergency designation
was incorrectly made, that information shall be reported to the: Commission for further
consideration of the decision regarding the urgency determination of the case,

In all cases involving exucm¢ emergency or emergency situations, the Commission must

be informed of the response of the referral agency to the alleged emergency. The
Commission will then determine whether and when the urgency determination should be
down_aded.

(4) Time Requ_ementsand RecipientsofReport.The determinationofrt.asonablecause

shallbemade within24 hours,inthecaseofanem_gency situation,andwithintencalendar

daysinallothercases.Saidtimercquiten'w..ntsbeginfollowingadeterminationbya screener

that there is re._otlable, cause to believe that a disabled person has b_n abused and the report
has been referredtothereferralagency. The investigatorshah completea ,,,al.ttenreport
withinthisdineperiodand forwarda copy tothefollowingagenciesand pardes:

(a) the Commission;
Co) the general counselforthe Executive Office of Human Services;; and
(c) the agency which conducted the investigation.

(5) Commission Responseto Mandated Reporter.Afterreceiptby theComm/ssionofan

invasdgadon and evaluation report prepared pursuant to M.G,L c. 19C, § 5 and 118 CMR
5.00, and review of that report, theCommission, within 20 business days of such receipt and
review, sha].l, upon written request by a mandated reporter, provide a written resl_nse to the
mandau:d report_, if any, who filed the r_on:

(a) Whether the information €ontaia_l in the rein constituted a reportable condition;
Co) The name, address, and tolcphonc number of the agency which conducted the
investigation; and
(c) That there is reasonable cause to believe that abuse has occurred and whether
protective services have been or will be provided; or
(d) That thcze is insufficient cause to believe that abuse has occurred.

(6) Revertsof Deaths as a Rcsuh of Abuse. If,at any dm¢ in the courseof an

invasfigadon, the Commission inve.sdgator or referral agency investigator due to death has
reasonable cause to befieve that a disabled person has died as a result of abuse, such

invasdgator immediately shah make an oral report of said belief to the Comraission, the
Dismc_ Attorney for the county in which _3e death is believed to have nccun_d, the general
counsel for the Executive Office of Huraan Services, the Attorney General of the
Commonwealth, and the Chief Medical Examiner of the Commonwealth, as required by
M.G.L.c. 38, § 6, and shall make a written report to the same agencies within 24 hou_ of
a finding of reasonable cause,

5.02: Delay or Deferral of Staff Investigation

(I) The Commission,inconsultationwiththeExecodve Office of Human Services,may
determine that an investigation pursuant to M.G.L. €.19C, §§ 4 and 5, and 118 CMR 4.00 and
5.00, referred Io asa staff investigation, would duplicateor interfere with an investigation by
a referral agency. If such a determination is made by the Commission, the staff investigation
may be dehyed or dderred.
(2) The Commissionshallmonitoringtheprogressofsuchotherinvestigationbya referral
agencyinord_ todeterminewhen orwhethertheinvestigationby theCommission pLusuant
toM.G.L.c. 19C §§ 4 and 5 shouldbe initiatedorresumed.

5.03: Commission Review ofInvestleationRe'DonofReferralAgency

(I) Upon receipt by the Commission of the investigation report prepped by a state agency
after a referral pu,'suanttoM.G.L c. 19C, § 4 and 115 C..MR 4.00, ",heCommission shall
review all such repot',.5 and shah spocificaHy determine whether the repon.scontain the

information required by M.G.L. €. 19C, § 5 and llg CMR 5.01(1) and 5.01(2). and ',,,hether
thereportsarecompletedwithinten daysinthe_ ofnon-emergencyreportsand 24hours

in the case of emergency reports.
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5.03: continued

(2) If.followinga review of the investigativereportof thereferralagency, the Commission

determines thatthe refen'alagency must obtain furtherinformationfor the reportto be

complete,and/ormust perform addi_,onalwork on a taskpreviouslybegun or requiredforthe

reportto bc complete, _e Commission shallrcquh'€in vnitinglha!thereferralagency obtain

such informationor pcrfoan such tasks.

(3) In addition to requestingfurtherinvestigationas set out in I18 CMR 5.03(2).the

Commission may conduct itsown staffinvestigationinaccordancewith M.G.L. c, 19C. §§ 4

and 5 and 118 CMR 5.00. Such Commission staffinvestigationmay commence atany ume

afterreceiptof a reportof allegedabuse under M.G.L.c. 19C. The Commission shallnodfy

Me stateagency which isdesignatedas _€ _fcrral agency of itsdecisionto conduct itsown

sc.aff invesdgation.

REGULATORY AUTHORITY

I18 CMR 5.00: M.G.L.c. 19C, § 3(b).
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] 18 CMR 7.00: PROTECTIVE SERVICES

Secuon

7.01: GeneralPrinciples
7.02: Protectiveservicesassessment

"/.03:Monitoring

7.04: Provis.:onofprotectiveservices

7.01: General Prlncioles

(I) The Commission shallperformthe followingfunctionsregardingthe provisionof

p[otec_v¢ ser_cegt

(a) Insurethatprotectivescwicesareprovidedtoa disabledpersonwith hisor her

consent,orthatofhisorher guardian,orby orderofa courtofcompetentjurisdic6un;

provided,however,thatiftheguardianisunavailableor unwi1_g toconsenttothe

provision of protective services, or suspectedof involvement with the alleged abuse, oF
is not acting in the best interests of the disabled person, the Comnussion may seek a
judicial determination regarding the issueof consent
(b) Designato a state agency to act as protocuve services provider,
(c) Insure the appropriato expendiu_e of funds for the provision o f eme_rgency protective

services by u designated protective services agency;,
(d) Petition, as needed, the Probate and Family Court for the county in which the
disabled person resides for appoinunent or removal of a conservator, guardian, limited or
otherwise, or, in Probato and Family Court for the county or the Disldct Court for the
judicial district in which the disabled person resides, for issuance of an order for
protective services a_ provided in M.G.L. €. 19C, § 7 and 115 CMR 8.00;
(e) Furnish protective services to a disabled person on an emergency basis as provided
in M.G.L. €. 19C, § 6 and 118 CMR 7.00.

(2) The Commission shall,incunjuncdonwiththeExecutiveOfficeof Human Services,

stud,when possible,followingconsultationwid_thedisabled person,designatesm_ agencies
withintheE.xecudveOfficeof Human Servicestoprovideprotectiveservicestodisabled

persons who have bccnabused.

(3) The Commission shall €ooperdte with the _t of Mental Health, the D_asune.nt
of Mental Retardation, and the Massachusetts Rehabilitation Commission, and any other state
agency to insure that protective services are provided to disabled persons.

(4) In all casesin which, following an investigation, there is reasonable cause to believe that
a disabled person has been abused, the Commission shall insure that protective ,_-vices are
providedasnended,and shallinsurethatthose se_ices_r¢provided in theleastresuictive

and most appropriato manner possible, and are provided with the consent of the disabled
person, his or her guardian, or by order of a court of competent jmisdiction.

7.02: ProtectiveServices Assessment

(I) The initialdere_minationoftheneedforand requirementsofprotectivesm_icesshall

be pan of the investigation completed pursuant to M.G.L.c. lgc, § 4(b) and (c) and 118
C.MR 5.01(I).Thisde.U_r_nadonshallincludethe following:

(a) A ruing regarding wheth_ or not abu_ is indicated;
(b) A finding regarding whether protectlv¢ set€ices are required; and
(€) A finding and recommendationreg_ding which protective service(s) is(are) most

appropriate.

(2) Upon rvceipt of the investigationreport completedby thereferral agencyand/orby the
Commission, the Commission shah designate u state agency to provide I_otec_.ve services
and prepare a protective services plan. This designation shall be based upon the bast interests
of the disabled person.
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"/.02: con6nu_

(3) The designated protective servicesprovider shall be requestedby the Commission to
complete and fd¢ with the Commissiona properly= servicesplan within 30 days of its
designauon as the provider. The plan shall conU_a the foUowinZ information:

(a) A statementoftheunderlyingcause(s)oftheabusivesimadon,ifpossible;

(b) An assessmentofthelevelofriskintheset0.nginwhich thedisabledpersonis

living;and
(c) A statememoftheservice(s)tobe used toremedy theabusivesituation_

(4) After receipt of the protective services plan, the Conu_ssion shall review the plan in
accordancewith its monitoringresponsibilities.

7.03: Monitoring

(I) The Commission oriudesigneeshah monitortheprovisionofprotectiveservicesfor

eachdisabledpersonwho isdeterminedto requireprotectivese_ices.

(2) The monitoring of each case shall proceed until the ease is closed by the Commission.

(3) The monitoring by the:Commission process for each case may include, but shall not b¢
limin_d _,, the following actions:

(a) A visit to the disable_l person;
Co) A review of case records of the Commission, the agency which conducted the abuse

report inv_dgation, and the agency providing the protective service,% if different from the
referr'd agency;
(c) A detemfimdon of the status of the abuse, if identified;
((t) A review of the cxpendinae of craergency protective sewices funds by the
designated protective sea'vice.s agency;,
(e) A review of any plan for transition to long.roan services, if needcfl.

7.04: Provision of Protective Services

(1) Protective services shsU be provided by staU_ agencies and vendors who €onu'act with
state agencies. The Commission sha.I1insure that proteOlvc services arc provided as needed

by appropriate agencies and prognms.

(2) Protective services shall be provided in the least resu-icfivc manner possible.

(3) Protective services shall be provided in on:let m protect a disabl_l person from abuse,
and W rtm=dy.the abusive situation, if possible.

(4) Protective services may inclade, but are not limited to, the following:
(a) Social servicts casework and case management, including, but not limited to,
evaluations of fuacfional capacity and resources, development of a service plan,
appropriate rcfen'al services,and emergencyre.spoase;
Co) Counseling.

(c) Homemake_/cho_ services;

(d) Temporary shdt_,
(e) Dieta.-yservice_:
(f) Em_geney s=rvic_s;
(g) Respite services;
(h) All4m_five housing;
(i) Housingassistance;

(j) Specialattendants:

(k) Adaptive equipment;
(I) Transportation;

(m) Psychologyservices;
(n) Health-related service.s;

(o) Rdea'ral to legal services.

_%..,
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7.04: continued

(5) Protective services may bc rcfuscd by a competent disabled adulL

REGULATORY AUTHORITY

118 CMR 7.00: M.G.L.c. 19C, § 3('0).
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