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STATEMENT OF THE ISSUES

1. Whether the trial court has the statutory or inherent
authority to issue an order which supplanis the authority of
the Disabled Persons Protection Commission in cases of abuse
of students at Behavior Research Institute/ Judge Rotenberg
Center.

2. Whether the plenary powers conferred on the
Receiver by the trial court regarding abuse investigations
involving students at Behavior Research Institute/ Judge
Rotenberg Center are unconstitutional and in conflict with
the authority of the Disabled Persons Protection Commission
pursuant to G.L. ¢, 19C,



INTEREST OF THE AMICUS

The Disabled Persons Protection Commission
(hercinafter referred to as "the DPPC") is an independent
agency of the Commonwealth ecstablished pursuant to G.L. c.
19C. G.L. c. 19C, §2. The DPPC is charged with conducting
investigations of allegations of abuse of disabled adults
between the ages of eighteen (18) and fifty nine (59).

G.L. c. 19C, §4. Pursuant to its statutory authcrity, the DPPC
may conduct such investigations itself or designate an
appropriate agency within the Executive Office of Health and
Human Services to conduct the investigation. G.L. c. 19C,
§§4(b) and (c). The basis for making such a desigration is
that the designated agency is that state agency, based upon
the individual's disability, which Is responsible for providing
services to the disabled person. G.L. c¢. 19C, §§4(b) and (c).

In addition, the DPPC is authorized to ensure the
implementation of emergency protective services where the
risk of further abuse to the disabled person is imminent. G.L.
c. 19C, §6. The DPPC is further authorized to issue protective

service recommendations upon the completion of an



investigation that substantiates the existence of abuse. G.L. c.
19C, §S.

It i3 instructive to note that during the latest period for
which records have been compiled, namely fiscal year 1995
(July 1, 1994 o June 30, 1995) of the 1800 abuse investigations
either conducted by or for the DPPC, 1062 invesligations were
referred to, and conducted by the Department of Mental
Retardation (hereinafter referred to as "DMR"). During that
same period and based upon the complaints it received, the
DPPC authorized sixteen (16) investigations of alleged abuse of
students at Behavior Research Institute/ Judge Rotenberg
Center (hercinafter referred to as "BRI/ JRC"). Of these
sixteen (16) investigations, ten (10) were conducted by the
DPPC itself, five (5) were conducted by DMR, and oac (1) was
conducted by another state agency pursuant to G.L. ¢. 19C
§4(b)

Of the ten (10) investigations conducted by DPPC,
allegations of abuse were unsubstantiated in six (6) cases,
aliegations were substantiated in three (3) cases, and one (1)
investigation remained pending. Of the five (5)
investigations conducted by DMR, the alicgations of abuse



were unsubstantiated in three (3) cases, substantiated in one
(1) case and undetermined in one (1) case. The remaining
investigation conducted by the Department of Mental Health
was undetermined.

Regardless of whether an investigation is conducted by
the DPPC itself or assigned by the DPPC to another agency,
such as DMR, G.L. c. 19C, §5 mandates that when the existence
of abuse is substantiated, the investigator must enumerate
protective service recommendations in the investigation
report. G.L. c. 19C, §5, 118 CMR §5.01(2)(d). The purpose of
these recommendations is to ensure the future safety of the
disabled alleged victim from further abuse. Accordingly,
these recommendations are forwarded by the DPPC for
implementation to the state agency respoasible for providing
services to the disabled person, 118 CMR §7.02(2).

The Order issued by the trial court ncgatively affects
the functioning of the DPPC and the implementation of its
authority pursuant 1o G.L. ¢. 19C. In three distinct areas the
trial court’s order impermissibly impinges upon the statutory
framework within which the DPPC operates:

First, the provision of the order which makes it applicable to "
anyone acting in concert with (the defendant, his agents,



attorney and employees). . . "Trial Court Order, Par. 7, Appeliant
App. p. 1341; Second, the provision of the order that empowers
the Receiver to oversee all investigations conducted by DMR.
Trial Court Order, Par. 19(5), Appellant App. p. 1346; and

Third, the provision of the order which enjoins the Defendant
(and anyone acting in concert with him) from issuing any orders
or directives which interfere with outstanding treatment orders
or decisions issued by the trial court. Trial Court Order, Par. 10,
Appellant App. p. 1342.

Without more specification each of these provisions of the
trial court's order impermissibly impinges upon the statutory
authority of the DPPC. The order abrogates the independent
authority of the DPPC to operate in the area of abuse
investigations involving students at BRI/JRC.

The specific issue in which the amicus has an interest
is the manner in which the order interferes with and usurps
the independent mechanisms established by G.L. c. 19C to
ensure the safety and well-being of the students at BRI/JRC.
The practical effect of the trial court's order is to nullify the
independent statutory authority of the DPPC to assign abuse
investigations to DMR for completion, to oversee abuse



investigations conducted by DMR, to determine the existence of
abuse, and to ecnsure the implementation of protective services to
remediate substantiated cases of abuse.

STATEMENT OF FACTS AND STATEMENT OF CASE

The amicus will adopt the Statement of Facts and Statement of
Case as presented by the Appellant, the Commissioner of

Mental Retardation.



ARGUMENT

1. THE TRIAL COURT DOES NOT HAVE THE STATUTORY
OR INHERENT AUTHORITY TO ISSUE ORDERS WHICH
SUPPLANT THE AUTHORITY OF THE DISABLED
PERSONS PROTECTION COMMISSION IN CASES OF
ABUSE OF STUDENTS AT BEHAVIOR RESEARCH
INSTITUTE/ JUDGE ROTENBERG CENTER.

"Probate courts [are] courts of superior and general
jurisdiction with reference to alt cases and matters in which
they have jurisdiction." G.L. ¢. 215, §2 By virtue of

G.L. c. 201, §6A and GL. c. 215, §6, the Probate and Family Court
has broad powers to fashion equitable remedies in matters
relating (o the guardianship of mentally retarded persons.
Superintendent of Belchertown State School v. Saikewicz, 373
Mass, 728, 755 (1977); Guardianship of Bassett, 7 Mass. App. Ct.
56, 64 (1979). However, the Probate Court's authority to
fashion broad remedies does not invest the Probate Court with
the authority to issue orders over a non-party. Matter of
McKnight, 406 Mass. 787, 791-793 (1990). See also Department
of Mental Retardation v. Kendrew, 418 Mass. 50, p.56 (1994)
wherein the court held that a district court judge, no matter

how well intentioned, had no authority to issue an order



directing DMR to take certain specified action where DMR was
not a party to the matter before the Court.

In the instant case, the DPPC was not a party to the
action before the trial court. The legislature created the DPPC
in 1986. G.L. c. 19C added as 19B by St. 1986, c. 655, §1; St.1987,
c.465, §11 redesignated G.L. c. 19B, as added by St. 1986, c. 655,
§1, as G.L. c¢. 19C. The Commission was charged ". . . to provide
for the investigation and remediation of instances of abuse of
disabled persons in the Commonwealth.” G.L. ¢. 19C, §2. There
is pothing in record or in the findings of the trial court
which indicates that the DPPC was a party to the underlying
court action or that the DPPC had failed in its legislative
responsibilities.  The trial court lacked jurisdiction over the
DPPC.

Even if the order of the trial court is applicable to a
non-party such as the DPPC, the trial court still lacked the
authority to issue an order impinging on the DPPC's
functioning.  Neither the record nor the findings of the trial
court indicate that the DPPC had failed its legislatively

mandated responsibilities. Where, as here, equitable relief



arguably affects a public agency's exercise of ils
discretionary functions, courts must tread lightly in ordering
action contrary to the agency's interpretation of its own
regulations. See Matter of McKnight, 406 Mass. 787, 792(1990).
There is no demonstrated basis for concluding that the DPPC
has broadly abrogaied ils statutory duties in the face of a
judicial direction to fulfill them, to justify the issuance of an
order concerning the camrying out of its executive function.
See Bradley v. Commissioner of Mental Health 386 Mass. 363,
365 (1982), and the cases cited therein.

Consequently, the trial court lacked the necessary
statutory or the inherent authority to issue orders impacting
the DPPC's authority pursuant to G.L. c. 19C.

II. THE PLENARY POWERS CONFERRED ON THE
RECEIVER BY THE TRIAL COURT REGARDING
ABUSE INVESTIGATIONS INVOLVING STUDENTS AT
BEHAVIOR RESEARCH INSTITUTE/ JUDGE
ROTENBERG CENTER ARE UNCONSTITUTIONAL AND
IN CONFLICT WITH THE AUTHORITY OF THE
DISABLED PERSONS PROTECTION COMMISSION
PURSUANT TO G.L, C. 19C,

Article 30 of the Massachusetts Declaration of Rights
requires a strict separation of powers between the executive,
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legislative and judicial branches »{ government., The order
of the trial court and the power it confers on the Receiver
abrogates this principle. The principle as proclaimed by
Article 30 is in a most explicit form and calls for a complete
division of all powers among the three branches. Opinion of
the Justices, 365 Mass. 639, 640 (1974); New Bedford Standard-
Times Publishing Co, v. Clerk of the Third District Court of
Bristol, 377 Mass. 404,410 (1979).

A court may have the right to order a department of the
executive branch to do that which it has a legal obligation to
do. However, a court may not properly exercise the functions
of the executive branch of slate government, Care and
Protection of Isaac, 419 Mass. 602, 606 (1995), and the cases
cited therein.

It is an established principle that where the means of
fulfilling its legal obligation is within the discretion of the
public agency, the courlts normally have no right to diclate o
that agency how to fulfill its obligation. Bradley wv.
Commissioner of Mental Health, 386 Mass. 363, 365 (1982);
Williams v. Secretary of the Executive Office of Human
Services, 414 Mass. 551, 570 (1993), and the cases ciled thercin.
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In the instant case, the scope of the trial court's order is
very broad. In addition, the order confers very broad powers
upon the Receiver. It is this very breadth of scope and
authority that makes the order impermissibly applicable to

the DPPC and invasive of the DPPC's independent, statutory
authority.

Particularly problematic is the following language
contained in the order:

First, the provision of the order which makes the order

n

applicable to . anyone acting in concert with (the
defendant, his agents, attorney and employees). . . " Trial Court
Order, Par. 7, Appellant App. p. 1341; Second, the provision of
the order which empowers the Receiver to oversee all
investigations conducted by DMR. Trial Court Order, Par. 19(5),
Appellant App. p. 1346; and Third, the provision of the order
which enjoins the Defendant, (and any one acling in concert
with him) from issuing any orders or directions which
interfere with outstanding treatment orders or decisions
issued by the tral court. Trial Court Order, Par. 10, Appellant
App. p. 1342,

Without more specification each of these provisions of

the tria! court’'s order impermissibly impinges upon the
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statutory authority of the DPPC. The prescription of
"conceried activity” is applicable to the DPPC. By dim of its
statutory authority, the DPPC is empowered to assign abuse
investigations to be conduclted by other agencies, including
DMR, G.L. ¢. 19C, §§4[b] and 4[c]; 118 CMR §4.04 (2) &(3);
empowered to oversee all abuse investigations, G.L. ¢. 19C,
§4(b)and 4(c); 118 CMR §4.08 & §5.03; and empowered lo
determine the existence of abuse of a disabled person,

G.L. ¢. 19C §5; 118 CMR §5.01 (2)(C). In addition, the DPPC is
authorized to ensure the provision of protective services by
service providing agencies, such as DMR and BRI/JRC, to
prevent further abuse in cases investigated under its
auspices. G.L. ¢. 19C, §6; 188 CMR §7.01 & §7.02. Consequently,
by the explicit terms of its enabling statute, the DPPC works
with DMR to investigate and remediate cases of abuse of
disabled individuals; the DPPC has authority to oversee all
abuse investigations, including those conducted by DMR; and
the DPPC has authority to determine the existence of abuse,
even if it occurs as part of a court-approved treatment plan.
It should be noted that in the course of conducting past
investigations involving students at BRI/JRC, the trial court's
and the DPPC's determinations regarding the applicability of
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"abuse” to treatment orders have differed. The DPPC
previously has brought this issue to the attention of both the
trial court and this Court. Se¢ Amicus Addendum, pp. 1 to 6.

The order of the trial court abrogates the independent
authority of the DPPC to operate in each of these areas.
Specific statutory and regulatory language places the
authority to assign and oversee investigations of abuse, lo
determine the existence of abuse, and to ensure the provision
of protective services to the abused disabled person within the
sole discretion of the DPPC, G.L. c. 19C; 118 CMR §§1.00 et seq.
Consequently, if a case reported to the DPPC involves a student
at BRU/JRC, the statute and regulations authorize the DPPC
alone: first, to determine which agency will conduct the
investigation; second, to oversee the investigation, even if its
conducted by DMR; third, to determine whether abuse can be
substantiated; and fourth, to ensure the implementation of
remedial protective services by the service providing agency.
By granting the Receiver plenary authority over abuse
investigations involving BRI/JRC students, the trial court's
order supplants the statutory authority of the DPPC. Similarly,
by precluding the issuance of orders and directives by the
DPPC which are at variance with treatment orders and
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decisions of the trial court, the order impermissibly impinges
on the authority of the DPPC to determine the existence of
abuse and lo ensure the provision of protective services (o
remediate the abuse.

The trial court substitutes a judicially created
mechanism - the Receiver - for a legislatively created
one - the DPPC - to oversee the investigation and remediation

of abuse involving BRIU/JRC students. The trial court is
without authority to exercise the function of the DPPC. See In
the Matter of McKnight, 406 Mass. 787, 792 (1990). Within a
variety of different contexts, this Court has held that judicial
attempts to control the performance of statutorily established
discretionary duties of an executive or administrative officer
to be unsound and extra-judicial in nature. See Stretch v.
Timilty, 309 Mass. 267, 270 - 271 (1941), and the cases cited

H

therein. Indeed the trial court's order . constitutes an
impermissible 'poaching by the judicial branch on execulive
and legislative territories’.” Guardianship of Anthony, 402

Mass. 723, 727 (1988), and the cases cited therein.
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CONCLUSION
For the reasons set forth above, the judgment of the
trial court should be reversed and the relief granted should be

vacated.

Respectfully submitied,

Disabled Persons
Protection Commission

BO#069940
Attorney General

Ralph T. Cal
Special Assigta
General Counsel
Disabled Persons Protection Commission
99 Bedford Street - Suite 200

Boston, Massachusetts 02111

(617) 727 - 6465 ext 123

Date: October 30, 1996
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STATEMENT OF THE DPPC COMMISSIONERS
REGARDING COMMISSSIONERS’ INVESTIGATION AT BRI

We have reviewed the investigation reports produced as a result of the
Commissioners’ Investigation into allegations of abuse of disabled persons at the Behavior
Research Institute (now the Judge Rotenberg Educational Center) hereinafter referred to as
BRI. We accept the conclusions of the investigators in those cases. In addition to
reviewing them as cases involving particular disabled persons, we have reviewed them, as
required by M.G.L. ¢. 19C, §8, to determine “the nature and extent of such abuse” ancl as
required by that section, *‘to make recommendations with respect to such occurrences.’
Following consultation with the staff of the Commission in conjunction with review of the
investigation reports, we make the following recommendations in addition to those
prcscnted in the individual cases.

1. Based on the information contained in conclusion 1 below, the Commission
recommends that the Supreme Judicial Court of Massachusetts, using
its power of general superintendance of the courts, review the
monitoring system developed by the Bristol Probate and Family
Court in order to insure the elimination or reduction of risk to
students at BRI from the application of aversive procedures. The
Commission recommends that this review include determining the thoroughness,
independence and effectiveness of the monitoring, including the randomness of
visits to BRI by the Court Monitor. Given the controversial nature of the treatment
provided at BRI, the review should also seek to insure future appropriate public
examination of the results of monitoring at BRI so that public scrutiny can serve to
enhance the safety of the students at the program without unduly impinging on the
privacy rights of the students,

2. Based on the information contained in conclusion 2 below, the Commission
recommends that the Bristol County Probate and Family Court,
which has assumed the responsibility of monitoring the use of
aversive treatment at BRI, should, as part of this responsibility,
examine the system of prowdmg med:cal care in place at BRI If the
Court determines a need, it should make appropriate orders to insure that the
students at BRI have available to themn a system of responsive medical care which
includes appropriate protocols for record-keeping, communication, and the specific

ADD. p.1l



responsibilities of the BRI medical staff, including the physician retained by BRI,
regarding the application of aversive reatment.

3. Based on the information contained in conclusion 3 below, the Commission
recommends that the Bristol County Probate and Family Court, as
part of its monitoring process, should insure that the court monitor
attends all functional diagnostic trials as part of the monitor’s regular duties
and provide to the Court and all parties a written report on the conduct and results
of the trials. :

4. Based on the information contained in conclusion 4 below, the Commission
recommends that the Bristol Probate and Family Court reopen the
question of the need for the use of aversive procedures which obtain
their value from the infliction of pain or discomfort.

These recommendations are based upon the following conclusions which we reach
after reviewing the reports comprising the Commissioners’ Investigation.
The Supreme Judicial Court should review the monitoring system developed by the Bnistol
Probate and Family Court due to questions which arose in the investigation about that
monitoring.

1. It is concluded in one of the reports that a nsk of abuse to students at BRI exists.
This is based on several findings. These include:

» the failure of a BRI physician to attend functional diagnostic tnials to determine
medical contraindications, if any, and to review relevant court orders authorizing
the use of aversive procedures. (For example, the physician could not recollect
whether court-ordered regular weekly medical examinations were required when, in
fact, they were.)

 as discussed below regarding recommendation 3, the court monitor does not
attend all functonal diagnostic trials during which the effect and effectiveness of
different aversive procedures is determined.

= the investgation reports contains statements by former BRI staff which raise the
question of risk and the monitoring system presently being used. Statements by
two former staff persons raised the question of whether the court monitor visits
BRI randomly or at the same time each month or week, or, in fact, how often the
court monitor visits BRI. A former BRI staff person recalled a conversation
between the two BRI adminstrators about the court monitor not being informed that
an aversive procedure had been applied prior to court authorization, and also
recalled a conversation between the court monitor and 2 BRI administrator, during
which the monitor stated that he was not aware that a particular aversive was being
utilized with a student and that he had not been notified.

The court monitor’s assertion of a privilege (which the Commission believes does
not apply in this instance) also reduced the Commission’s ability to determine the answers
to these questions.

2. The investigations conducted by DPPC investigators as part of the
Commissioners’ Investigation, as well as another 19C investigation conducted by the
Department of Mental Retardation under the oversight of the Commission, reveal problems
in the system of providing and monitoring medical care at BRI. 7his is an issue
independent of any dispute about the value of aversive treatment. In summary, the
following conclusions, which support recommendation 2, were reached by investigators
regarding the system of providing medical care at BRI,

2 ADD p.2



a. In a case investigated by DMR, which involved the death of a student following
poor response by BRI to her behavior and symptoms, the Investigator noted several .
failings of BRI staff in responding to the critical needs of the disabled person for whom
they were caretakers. These failings included:

* an unacceptable delay in initiating observation and/or monitoring given the
behavior and symptoms of the student;

* inadequate documentation;
» insufficient gathering of recent medical history to assist in assessments;
* paor medical judgments, including:

a registered nurse attributing symptoms to behavioral issues rather than
medical ones, contrary to the student’s behavioral history, resulting not only
in delay of appropriate medical response but in the application of aversive
treatment during a period when the student was sick;

a decision by the registered nurse to delay calling for emergency medical
intervention _
inadequate interventions by nursing staff

* the BRI registered nurse involved in the matter was not certified as an emergency
school nurse/teacher as required by Rhode Island for private special education
facilities such as BRI.

* poor commuaication between shifts, resulting in delay in treament which was
determined to be a contributory cause of the death of the student; and

» lack of policies regarding required responses to medical problems.

b. In matters investigated by the Commission, concemns were also noted regarding
the system of providing medical care. These include:

+ the physician retained by BRI who determines the medical appropriateness of the
use of aversive procedures on BRI students, does not, as part of his review
process, attend functional diagnostic trials of the application of various aversive
treatments where it is determined which aversive treatment is most effective in
obtaining the desired change in behavior.

s the BRI-retained physician does not examine a copy of relevant court orders
authorizing aversive treatment as part of his determination, although the orders
contain the only official statement of the treatment which the court has authorized.

+ the Commission is unable to determine whether Dr. John Daignault, the court
monitor of the provision of aversive treatment, attends functional diagnostic trials of
aversives applied to students at BRI as a regular part of his duties; however, he did
not attend the trial which was examined as part of one of the investigations.

* BRI staff did not follow hospital orders requiring bed rest for a student who had
suffered a fracture, resulting in the student experiencing pain while being forced to
commute to and attend the program at BRI during his recovery.

3. The court accepted the responsibility to monitor the application of aversive
treatment, and, to fulfill this crucial responsibility, the court established the position of a
court monitor to act as the court’s agent to perform such monitoring. Dr. Daignault's
failure to attend all functional diagnostic trials deprives the court of information which can

3 ADD. p.3



insure adherence to the paremeters for application of aversive treatment which the court has
established to insure the safety of the students at BRI.

4, We conclude that the use of spatula spanks and finger pinches as an aversive
treatment is abuse per se pursuant to the provisions of M.G.L. ¢. 19C. The basis for this
conclusion is as follows:

a. The court order which authorizes the use of spatula spanks and finger pinches is
issued pursuant to the judicial rule of substituted judgment. In the context of BRI
and treatment provided to its students, a “‘substituted judgment” order is one by
which the Bristol County Probate and Family Court, after concluding that a student
is unable to make treatment decisions for him- or herself, substitutes its judgment
for that of the student based on what the court determines the student would decide
for him- or herself if he/she had the capacity to make that decision. This judgment
of the court relates to consent to the aversive treatment, not whether or not the
treatment is “abuse” as defined in M.G.L. ¢. 19C.1 The substituted judgment order
does not invalidate or revise ¢, 19C.2

b. Based upon the language of the DPPC statute and regulations, the concept of
“abuse” under ¢. 19C does not require an intention to abuse on the part of an abuser
in order for an act or omission to be considered abuse. Similarly, a disabled person
cannot consent to being abused.

c. The records reviewed by DPPC Investigators and the statements of present and
former employees of BRI provide compelling evidence that certain students
suffered bruising as a result of the application of spatula spanks and finger pinches.
For example, BRI records and the statements of BRI staff indicate that spatula
spanks and finger pinches were used during the functional diagnostic trial of a BRI
student. Certain BRI records indicate that bruising was caused by spatula spanks
and finger pinches, as described below. Based upon a review of the aversive
procedures applied to students, the Commission considers it reasonable to conclude
that bruising resulted from the application of spatula spanks and/or finger pinches.
That conclusion, together with information obtained from BRI staff that the
application of spatula spanks and finger pinches would be discontinued on areas
already bruised from the application of those aversives, supports the conclusion that
students who were the subject of allegations in this case suffered “serious physical
injury” as a result of the application of spatula spanks and/or finger pinches.

In additon;

* BRI body check nurses notes dated 6-23-89 indicate that a student was observed
as having bruising to the legs, arms, and back, as well as finger pinches to the
hands, arms, and feet. On this day, the student was taken “‘off physicals™ to the
right foot. This essentially means that no physical aversive procedures were to be
applied to her right foot due to the existence of then-current injuries. According to
records indicating the amount of physical aversives applied on 6-23-89, it is
documented that the student received 95 spatula spanks.

= The total applications of physical aversives as documented in BRI documents
dated June 26, 1989 indicates 20 applications of SIBIS, 17 spatula spanks, 1
continuous finger pinch, and 83 “physicals”, which were not specfically defined in
the record.

* The body check nursing notes for 6-27 reveal that the student was observed as
having “bruised calves - sp.[spanks], fps [finger pinches] feet arms, sp.{spanks]

1 In relevant part, chapter 19C defines abuse as “an act or omission which results in serious physical or
emotional injury to 2 disabled person...”.
2 Chapter 19C became effective on March 24, 1987. The existence or provisions of ¢. 19C are not cited in
the court’s order.

4 ADD. p.4



butt & thighs.” The body check nursing notes further indicate that the application
of physical aversives to the calves and left outer thigh was discontinued.

[Tt is noteworthy that bruising was noted in BRI records for June 23 and June 27,
yet the body check nurses notes for June 26 cites no bruising whatsoever.)

+ The Tabulation of Physical Aversives chart for 6-27-89 indicates that the student
received 99 spatula spanks, 114 applications of SIBIS, 243 finger pinches, 7
spanks, and 8 muscle squeezes. A BRI document identified as [data regarding the
student) 6-27 indicates that the student received 99 spatula spanks, 112
applications of SIBIS, and 217 physicals (non-specific).

* The body check nurses notes for June 30, 1989 indicate that aversives were
discontinued to the left outer thighs and back of calves, that “bruises arms thighs
and calves fading” and that “finger pinches arms and feet healing”.

» The body check nurses notes for 7-3-89 state, in part, “scattered bruises
especially R. calf. Discussed with [staff] who is expected to attend [student]’s
consequating; agrees to avoid calves and concentrate on relatively bruise free butts.”
» a present staff person stated that she observed bruises on the body of a student on
areas approved by the court for the application of spatula spanks.

« a former BRI staff person stated that the use of spatula spanks left welts, bruises,
broken skin, and marks.

+ a former BRI staff person stated that in June, 1989 she observed multiple brusing
over many parts of a student’s body as a result of the application of physical
aversives.

* a former BRI staff person stated that she observed much bruising to a student’s
outer extremities. :

+ a former BRI staff person stated that in the spring of 1989 she observed extensive
bruising to a student’s arms and thighs.

» a former BRI staff person stated that following a day of probing, a student
remained at the residence for “‘a couple of days” following this episode because of
extensive bruising.

» a present BRI staff person stated that she has cbserved bruising to a student as the
result of spatula spanks.

» a former BRI staff person stated that she observed marks and bruises on a
student’s body as a result of the application of spatula spanks, pinches, and muscle
squeezes.

While the question of the clinical effectiveness of aversive procedures was not
addressed as part of this investigation, the Commission makes this recommendation for the
following reasons:

a. In authorizing the use of aversive procedures via a substituted judgment order,
the Court did not and has not yet considered the relationship of such orders and the
definition of “abuse” set forth in M.G.L. ¢. 19C. However, the legal determination
by the DPPC that the application of spatula spanks and finger pinches is abuse per
se as defined by c. 19C (discussed below) causes the Commission to recommend to
the Court that it review whether these procedures, as well as other aversive
procedures, should continue to be utilized as a treatment modality.

b. The court should review the need for the use of painful aversives procedures in
the context of reatments developed since the authorization of such procedures
which could obviate the need for painful aversives and allow treatment for the
students at BRI which is not based on the application of pain or discomfort.

c. The expert consultant for the Commission, James Luiselli, Ed.D, notes in his
repori (which is appended to the report regarding cases #10869 and #10975})
several issues regarding the conduct of the functional diagnostic trial for the student
who was the subject of that report which should be considered by the Court in

5 ADD. p.S



determining the present need and effectiveness of aversive procedures, These
issues include:

» difficulty in interpreting the data obtained during the functional diagnostic trial
regarding the relative effectiveness of the aversive procedures which were utilized;

« the definition and selection of the behaviors which were observed and responded
to with those procedures; '

» the structure of the data, which does not allow for interpretation since specific data
does not correspond to summary information;

« the lack of definitions for certain notations in the BRI records; and

+ discrepancies between data regarding the same event but obtained from different
sources [a problemn noted in the report regarding cases #10869 and #10975).

The consultant also notes concem about the conclusion of BRI about the
effectiveness of SIBIS over spatula spank by noting that the effectiveness was
relative to the other aversive procedures used in the trial, and not absolute,

We make this conclusion knowing that the students to which spatula spanks and
finger pinches were and could be applied are self-abusive and that the injuries which they
inflict on themselves could be more harmful than the bruising caused by the aversive
procedures. It is our position that, given advances in behavioral sciences and the fact that
M.G.L. ¢. 19C was not and has not been considered by the court in its decisions regarding
the use of aversive procedures, the court should now reevaluate the need for using painful
aversives which cause serious physical or emotional injury as defined by ¢. 19C.

Accordingly, we will direct that the reports completed by the Commission and this
statement be forwarded to the Supreme Judicial Court, the Bristol County Probate and
Family Court, as well as to the Executive Office of Health and Human Services, the
Department of Mental Retardation (both as required by ¢. 19C) and the Govemor’s
Commission on Mental Retardation.

Kathleen M. Vesey d Anthqfly D’ Arcangélo Michael Cavallo
Commissioner Commissioner Commissioner

March 14, 1995
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CHAPTER i9C

DISABLED PERSONS PROTECTION COMMISSION

§ 1. Definitions

As used in this chacter, the cilowing words shall. uniess the contex: recuires
otherwise, have the loilowing meanings:—

“Abuse”, an act or omission Which resuits in serious*pnvsical or emotional

injury to a disaoled gerson: 3roviced, however, that no persor shail te
considered 1o be abused Ior the scie reason that such person isbeing furnished

or relies upon treatment in acicraance with the tenets and tcac'ungs of a-
church or religious cenomination by a duiy accredited praciticner thersgi

“Caretaker”, a Ziszdled sersen's parent, guasdian or other Tericn of agenc
responsiole for a disavied cersans 1e'-i:1'\. or weifare. whether in the same
homme as :he diszdled rerzon, 3 rziliive’s home, a fosier home or anv other day-
or residentiai sexing.

“Comrnission”, the disadled zersons protection commissica estabiisaed pur.
suznt 0 section bwo.

‘Disacied persen”. a person berwesn the ages of eigntesn to fiftv-nine, -#¥38%
inciusive. wno is mentaily rerarded, as defzed by section one of chapter one

“undrad and mvent-tares. o who s atzemwise mentally or physicaily disabied
and as a resuit of such ez or 2hYSICAi n:'.isa'oiiirg.- s wheily or carualv
dependent on others o me2t s laily iiving aesds, i

“General counsel’ or “counset’. se zeneral counsel of the exzcutive office of
human serices.

“Mancazed repnrzar”, znv phvsician, medical intern. koszital pers tan
zzg22 in the 2x ation. Jzrzoovorzaument of gerscms. madical axamuner,
centist. psychciogisi. nurse. hur,Iracier. podismrist. ostecpaty. o r~'uc or 30

e

vate schnol teacter sSucanona: adminisirator. 2uidance or famiiv covnselor. i
dav care worser, procation ofiicer. sccial worxer, foster car £l po ice oifficer
or person empioved '::_\' a state agenoh witnin ne exsoudve cifice of awman

¢ farined ien suxzan 2rchapear 5iX A, or 2mzicved 3v 2 privars
g2 " sersices 0 Clchﬂ! Cersons Wno. in s professional capacity
shail nave reasonztiz cause -0 deileve that 3 disaoted serson is sufiering o a
reportabie condition. 2

agas - =rovicis

"Revormaole condizen’”, & serious pivsicai or emoucnai injur resuiting Tom
aguse, including wnosnsersd o sexual acvipy.

"Soese zzanct”oany agen. 1 the commonwealin Liar provilasdservices of
L2RImEnl I8 Dol : ncies :ra\'.c'.ng such service
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CHAPTZR 19C
DISABLED PERSONS PROTECTION COMMISSION

o ——m —

§ 1. Definitions

Asc used in this chaprer, the lcilowing wards shall, unless the context racuires
otherwise, have the foilowing meanings:i—

“Abuge”, an act or omission which resuits in serious'phvsical or emctionai
injurs to a Gisabied person; proviced, however, that no person snall te
considered to be abused lor :he scie reason that such person is'teing furaished

or relies upon trestment in zcscrdance with the tenets and teaciings of 3 -
church or religious denomination by a duly accredited spracttioner thereof

“Caretaker’”, a Ziszbled gerscn’s parent, 2uarcian or other cerzen ar ag--c-,-
responsioie for a disaoied persons aeaith or welfare. wne':.e:' in the same
home as :he disabled person. 2 roixiive’'s home, a fosier home or any ather day-
or residential seming. :

(I

“Commission”, the disabled zersons protection compissica esiadiisaed pur.
suanl to section fwo.

‘Disacied persen’, a person berwesn the ages of eighiesa to fifty-nine,
inciusive, wno is :re.':!‘.Jl\ retarced, as definz2d oY section one of chapter oge
Lundrad and Tventy --.1-..: *arwho is Sthervise mentally or pavsicaily disabied 4
and as a resuir of such meneal or pavsicai disapiiity i3 .s:cll} ar zardailv
dependent on others ¢ m22t s laly living nesds. ’ i

“Generzi counsel’ ar ‘tounsel”. <he zeneral counse! of the exzcutive odice of
human services. .

“Mancaiad reperar’. Ny povE E v, medical intern. Roszital perscnnal an-
22028 'n the exa amment ¢f gersera. madical 2xamurner,

centisi. '_’.‘S‘iC'I”.CiO‘IESE . pociatrisi, ostecparh. sugiic or ;-

vale schaol reacher :<uczlionas aSmunisirator. zuidance or family counselor. ..
day care worker, precauon officer, seciai worser, {oster pa- -z, poiice officer
or cersan emploved oV a siafe ag=ne: WIS 3¢ exstunve cifics ¢f suman

serices s gafimed Ty secticn su een M "-wc"' 5N A, or ='n:Ecvef' 3y 2 privat2
agar - 2reviding services o disatied persons Wwno. ifn Als professicnal capaciy
shall nave reasonaciz cause w0 Delfeve ::‘.:.t a disa0ied serson is sufering Tocra

repor‘.ab.e condition. 2

“Reporaoie con

acuse, including =
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§ 2. Establishment of commission

There is hereby established, a commission for the protection of disabled
persons, 10 be known as the disabled persons protection commission. The

purpose of the commission shall be to provide for the investigation and
remediation of instances of abuse of disabled persons in the commonwealth.
The commission shall consist of three members to be appointed by the gover-
nor, one of whom he shall designate as chairman. Members of the commission
shall serve for terms of three years. Any member whose term has expired shall
continue to serve until such member’s successor has been duly appointed and
qualified. Any member shall be eligible for reappointment. Members may be
removed by the governor for willful misconduct or neglect of duty or for
inability to perform the powers and duties of the office. Members of the
commission shall be compensated for work performed for the commission at
such rate as the commissioner of administration shall determine and shall be
reimbursed for their expenses.

Added by S51.1986, c. 653, § 1. Renumbered by St.1987, c. 465, § 11. Amended by
$1.1991, ¢. 138, § 103.
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3 3. Powers 1nd duties

The camrnission shail have Se feilewing -owers 2nd dutiaci—
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farTy ur Junds pussuant °onis O 4
pieasure cf the commission and szl

thireeone;

(b) to promulgate, pursuant ¢ e provisions of chaprer thirv A, rules and
reguiations 0 carTy oue ine jurpcses of Mis chapter. including nies governing
the conducr of | hezrings copcucted pursuant 10 secdon 2ignr;

s

{c) to provide for e invesugaicm of aileged abuse of disagied =ersons

= o o
‘nitiaed pursuant to secton four
(S} 10 designate other swate agencies within the exesutive offics of Jumen
services for the farmishing of rowecive services o accordance with the zrovi-
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DISABLED PERSONS PROTECTION COMMISSION 19C §4
§ 4. Referral of abuse reports 4
Upon raceipt of a repert of abuse of a disabled person, the commission
shan—

(a) refer immediareiv any such reports wnich allege the occurrence of abuse
that is sudject to the provisions of seztions fourtesn to twenty-six, inclusive, of
chapter ninétesn A, sections sevenn.two F 0 sevenrv-two L, inclusive, of
chapter one hundred and e:even. or sections fifrv-one A o fiftv-one F, inclusive.
of chapter one hundred anc ainetesn to the aprropriate agency for the
impiementation of measures provicad in said sections.

(b) refer immediatelv anyv such regorts. which ailezs the occurvenss of abuse
to 2 disabled person wnose caretaker is a siate agenacs. 10 an investigator of the
cormumussion and the general counse! of the office of the secrstary of human
servicss, or his designes, within such offics and to the deparument within the
axesutive office of human services which provides or which has conmactes fer
ithe provision of services to the Zisaried person. Said deparament shall investi-
gate such abuse as provica< in sectien five. subject o the oversight of said
ofice and the commission and subiec: 0 the power of the commission i0
¢onduct its owt: investgadon. _

{c} refer immediateiv any such reporis which allege the occuwrrence of abuse
10 a disabled person whose carezaker is other than a state agency to the generai
counse! or to the department of mantal heaith, in those cases where the
diszbied —e-son is mentally resarded or otherwise menially disabied, or to the
Massachuserts rehabilitation commission, in those cases whers ihe disabled
person is phvsically disabled and said counsei or the deparmment of meniai
nealth or the deparmmest of public heaith shall immediatelv. upon such referrai.

designate an investigator wno shail invesiigate such abuse as provided in
seczion five.
Adced bv 811986, ¢, 833, § [. Renumrered oy St.1987, ¢, dci. 3 IL

Historical and Statutery Notes

St.1937, ¢. 463, 3 il. an emergancy acL ag-
proves Nov. 3. 1987, renumbersd e provisions
of this seciton Tom c. 196, 3 4
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DISABLED PERSONS PROTECTION COMMISSION 19C §3

3 3. [nvestigation and evaluation of abuse reports; disclosure of informa.
tion: case findings and recommendations; reports of deaths

Ucon re22ipr of a report of abuse of a disabied person. an invesiigater
desigrated by the commissicn. the generai ccunsel, or 2 department within ke
scutive office of human servicas shail:—

(1; Invesi:gate ana evaiuate r.'...e information reported in said regors, Said
invesrigaticr and evaluatior shail be mac: within twesarv-four hcurs :f iz
commission, counse! or department of mental health or denarment of puCiiv
heaith derarmines ~bar the- ; reasonable cause to believe the disaoled person s
nealth or satery s ia unmediars dangzr fom further abtuse and within zen
calendar davs for all other such regorts. The investizarion shall include a wisit
to the disaoied person’s resiceace and dav program, if anv, an intericw with
the disadied nerson ailegedly apbusez. 2 determinciicn of the narurae, auienr and
cause or causes of the injuries, the lcenzitv of the serson cr gersons responsioie
thersfor and all cther pertinent fzcis. Such determinations and evajuations
snall be in writing and 5:"1.311 oe 1mmed:atc-v forwarced 0 :n2 commissicn. o
the zenerai counse! and 1o the deparvmen: :f menta heaith ancd ke deparmment
¢l puplic nearth.

If rezuesied in writing by ihe Commussion ¢r BV any agancy it cesignaras, an 1
mandates reoorter reguired 0 Max? 3 repert pUrsuant {0 secrion Iin, saal
disclese such documents 'e‘e"am i0 ary invesiigadion being ccocucted pursu
ant o ..:- :"."ote" 10 the deparment or 10 e agency. For ihe surposes of s
section e word 'cocuments :.nall include. put net e limited o, anyv records.
charts. :e;cr.s. raviews, assassments, papers. Corrvaszoncencs and any other

—

Anv privilege creatsd by statute sr comumon Iaw reiating o confdentia
csmmunicaiions of any siatute pronibiting the discicsurs of infcrmaticn shail
neither prec.ude the disciosurz 3f suci Jecurenis o ine Corumissicn or its
cesignated agency nor prevent the acmission of SUCh Sccunients in any sivd o
discipiinary proce2ding armsing out of he allegad abuse or negiect of the
disabled perscn; proviced. Z".o‘.‘.'e"er tat a'cse'u the written ¢onsent of an
individual t¢c whom the recuested decuizenis relate. anv informarioh wnich is
prote*te.. oy the auernev-client priviiege, the psycnot.‘e-‘:ms. client privilegs.
or the clergv-penitent teivilezs shail nct oe subiec: 10 such disciosure.

Any party requirsc 0 provide decumienis in comriiancs with the orovisicns
of this section shail ot 2e lizoie in any civil or criminal actien fer previding
such documents to the commission or anv designaied agzancy.

(2) Evaluate the environment of the facility named in the r2por. ’f any, znc
mzke 4 wricen determinadon of the risk of physical or amotionai injury 0 any
otner residents or ciients in the same facility.

. Torward to the commissicn. the general ccunsei. the <szartment cf
menial asalth and e depanmeni of puohc heaith within a rsasonacie iims:

Py tomity

after a case is inisiaily r:nor'ed pursuant 0 secicn four, a summary of the
findings and recommendaticas on each case.
43 [f sq2re {s reasonable cause ¢ Jelieve that a c'.saoie" perscn has cue:: 25 a

az2re

kY
-

resuit of aouse. imneﬂ1_£=‘\ reger sard Z2aIn 10 ihe commission, mc:ce'le"=:
g zv 127 the sruny in which such

Trwnme

counsel. the atiorney generdi. the giyinst 5 : :
de:.u'-l occ:.n-ed and to the medical examiner as recuired oy seciion six ¢f
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DISABLED PERSONS PROTECTION COMMISSION 19C §6

«d

§ 6. Protectve services

7te commission. aciing threugh siate agencies within the sxecuuve offics of
numan services gesignatzd by the commission. for the purpose of Jurmishing
prolective servi

rvices. the genaraj counsal acung through s:ate agencies within the
axecurive offics of human servicss

signated bv tha secretary of numan
services for the purpose of ﬁlmishi::z proteciive servicss,

g he deparunant of
mentai nealth and the cepariment of public healty shalI as necessary @
prevent further apuse in cases investigated by said commissicn. :ounsel or
dezarment—

€1} furnish crotective services ta a disatied person sithe
with the consent of his current guardian

OeT W

ith 1is consent or

i2) pertion e court for 2
‘syuance of an amergency o
saven; or

ppomc‘..cﬂt of a conservator or gua
réer for protec

- oA
réiznm ar for

providad in sezticn

tive servicas 2s
(3} furnish protesiive services to a disapled person on an
orovided in section seven.

srergency dasis as
Added by 5¢.1936. ¢

<483, § 1. Renumber:d ov S11987, ¢, 4633 11,
Historical and Suatutory Notes
SL1987, o 265§ L, an smergency acl ac-
proved Nov, I 1887, renumiersd the srovisions
Oi’ s secuon irom & 9B § .
=

Y
-

A
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DISABLED PERSONS PROTECTION COMMISSION 19C § 7

-

3 7. Petitions for findings of incopacity; emergency orders

(a) If the commission, the generat counsel. the decérment of mental heal

cr the deparmment »f ;ubiic hecit™. has reasonabie cause afer inittaten of an
mvcsuganon to elieve what a cisaoied cerson is suffering rom aouse and lacis
the capacity 10 consent 0 the prevision Of protective services, such comumissior.
counsel or department may pericon the court for a tinding that the disablec
verson is incapabie of consernting o the provision of proteciive services. 3aic
pedtion shall ser forth the specific tacis upon which said commission, counse?
or department relied in making such determination. The cours shail hoid a
hearinz on the marter within feuresn cavs of the fling of the perition. The
cours shall giva notice 10 the disacied person who is the sudject of the penton
at least five davs pricr t¢ the dage set for the hearing. The Zisabled person whe
is the subjec: of the petitior. shall have the right 0 be present, te represenred bv
counsel, present 2uidence, i€ zxamine anc cross-examine witmnesses. If the
disabled person who is the suciec: i the gerition is indigent, the courm shall
appoint counsel :0 regresent such _.1<a'oie:i person. If the court cer2rmines thar
“~e disapied sersor lacks .e caracity 10 walve e Iignl io counsel, the cours
scail aproirt a Fuardian ad literm ¢ represent the interests of such disacied
zerson. If afer nezrny. the ccurmdet e:—':mes Dased upon a preponcerancs ot
:ne¢ evidence. thar such Cisabied serson has zeen abuted, is in ne2< of protec-
uve sersices and iacis e CapeCilY [0 fonsent and N0 other Jerson who ¢
authorized 1o consent is availacie or wiiling 0 <onsent. the cours may apcoint a
conservaror, Tiardizn, or other perscn zuiaofized 1o consent zo the provisicn of
protezuve servicss: zrovided. however. that the court shail establish the leus:
restrictve form of Zcuciary representation chat wiil sarisiv the nes2ds of sueh
disabled perzan. In acditien o or in the 2iternarive. the cour: may issue an
order raguirn,. Ine zrovision of services. The¢ orcer saail Lonmn a spez:fic
gescripnon o ihe services fo 9c  otvidad and insurs inai the ieast resmicunve
aliernanves are utifized

) 'f an smerzency exisis and sald commission. counse! or ceparminent. z
memeer of :he ‘mmecdiate {amily cr 2 s.rsiaxar has r2zconabie cause to teilave
that a cdisatied cersen s suffering Tom adbuse and lacks the capacity to consernt
10 ihe drovision af proteciive services, sai ic comrmissicn, counsel or department.
memper of the immediatz {amly or caretaker mayv retition the court for an
amergeacy order of protecive services. The cour shail give notics to the
Zisatied person who is the subjec: of the zetition ar leasi twenty-four heurs
prior to the hearing. The cours may dispense with notice upon ﬁndira thar
irmrmediate anc reascnatie loresegat e phvsical tarm 0 the individual or athers
will cesult Som the mwenrv-four heur celav and that rea._<oraole altempts nave
besn made to give such notice. If afer the hearing e cour determins
based upon a preponcerance of the 2vidence. thart the disatled persen has ‘“e"
or is Ceing atused. thar an emerzzncy exisis, and tha: the disadied person lacks
the capacity to consent o the provision of services, the court may orcer the
cravision of orotes:ive servicss an an emergency basis. The cour sandorssr
oriv those serices 18cessary 0 remove 2 1he conditions renning the dmerzingy

~
~

i
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DISABLED PERSONS PROTECTION COMMISSION 19C §8

ot

§ 8. Abuse of disabled persons under state care; investigations and hearings

If. upon ccmpletion of invesiization of a regort of aopuse of 2 disasiad persen
whose carai.xer is a staiz aoe’lcm there is reascnacie cause to conviude that
suzh abuse Jid cczur, or whenever, upon its ow: mouon, the COMmMssion
determines :zat 2 lformal hearing is, necessary to ascsrtain the scope and
remedy of such abuse of disabied | .sons WICSa carsiaxer is a siate agency, tne
comumissicn may, upon & ma_tomy vote, initjate a {ormal investigation, incled-
ing a hearing. fo cet2rmine the nature and the extent of such abuse and what
reconumandadons. if any. shoulé be mace with respect to such cccurrencs.
Tes:imom' in commission proceedings may, 71 the Ziscretion of ifhe COMMis-
sicn, be recorded and tagen under gath, The commission ma: ... its discre-
tion. permiit 2ny ParTy to westily, w0 call and :xamine witnesses, 10 inroduce
evidence or 10 ross-examine witnesses. Before restifving, all witnesses shail be
ziven a ccpy of the rezuizdons govaring the commission procesdings. Each
witnees shall be enritled 10 be reprasented 5v counsel and may refuse to suomit
evmenc_ or E'.\E .eSt[mOI‘\ .E u..C.'} EViGE'lC“ or LeSanHV COU!C {C'IQ 10 incrimi-
nate him. Al procesdings of the commission shail be pubiic uniess the
commission votes o o Lto 2Xxecurive session. Anv person wios2 pame is
meationed during a proczecing under ihis secion and who may be adversely
affected by any acuon of e commission under secdon nine shall have the right
to appear personallv, t0 be represented by counset in connecrion with the
procesdings. to cail and sxamine witmesses, 10 inwroduce evidence or 10 ¢ross-
examine witnesses.

Added 5y St1986. c. 633, 3 1. Renumbered v St.1987, ¢. 4635, § (1.

Historical and Statutory Notes

31987, o 285, § Il in smergenct 3cl ap-
Jveu Nov. 3. i98. TeILTT e'eu e 2rovisions
mis secon Tom i 198§ 3

ATAVTIIVAV AdOD 1SH9
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DISABLED PERSONS PROTECTION COMMISSION 19C 39

§ 9. Completion of hearings; reports; referrals
Upon the completion of anv formal investigation, the commission shall:—

(a) issue a wrirten regor: and refer the same to the acpropriate siate ageacy.
Such report shall contain {incings of fact concerning the allezed occurrancs of
abuse that was the subjec: of the investigation, together with a finding as to
whether or not such abuse dic occur and. if so, what actions are necessarv to
remedy the causes of such atuse or to prevent its regccurrence;

{b) refer anv maners for which there is reason jo believe that a cnime Aas
Seen comrminies o e anorney Zeneral. the Unuted States anorney or 2 disiric:
aorney for the county wherain such rime vii Jomumined:

fc} refer any maners cr waich there {s reason io beiieve that 2mpicves
misconcuct has occurre o e siate agency emploving such gerssn jor
wmposition of discipiinary measures in accordance with the requiremuents of 2nv
apoiicaole law, regujation cr ccilective barzaiming agresment; oc

{C) raler anv matlers ior whics there is reascn o pelieve that miscanducs has
occurred oy a ssulvactor with & siate agencv or by such conmractor’s aganr. 10
the state agenc Ionrsctng with such party for terminaticn of such cantrac: or
for such other zczicn as may “e deemed appropriate by such siate 2zancy.
Adced sv SLIG%6, ¢ 335 § 1. Rezumbered by St.1987, c. 463, 5 11

Historicai and Scatutary Notes

811987, 2 1625, & 15, an =mergenc: ¢t 23-
mraves Neov 3, 1937, renumiersd he 2eovisions
of WS secuon Tom & 198§ 2
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DISABLED PERSONS PROTECTION COMMISSION 19C § 10

10. Reporters of abuse: liability; privileged communicarions

Excape witen prever ted by the vensizaings of professicnal privileze as herein.
after provided, mandated regorters snat[ ncun the commissicn or:ul\- of anv
rezoriavie conditicn immecdiatety upon secoming aware of such conditon and
shail rezors in writing within fOl'Y"e‘.._.:lt hours after such oral repors.
Mandated reporters wno have reasonable cause 1o believe that a disapied
mersen has Cied as a resuit of 2 rerorzadie condition shall immediately regor
such deaw. in writing, io the comumission. to the dismict arorney for the county
in which such death cccwm2Z and ¢ the medical sxaminer as reguirad bv
secton six of ¢chapter thirty-2ighat ) '
Any person may {ile repors ' if such zerson has reasonable cause to believe
that 2 ciszsied rerson is swfering Tom aouse or has diad as a resuit sheraar
No mandated reporter snail te ifacie in anv ¢ivil or criminai actios bv rzasce
of submitzing a feport. No other person making a regort shall be liabie in anv
civil or criminal action ov reason of subminting a report if such reser: was

made :n 7004 Iaiih; provided, however, that no person who abuses a disadied
person shail be exempt from civii or criminal iiacility by reason of ther
rerorung sucl aguse.

No privilege esiadiisaec, dy sections one hundred and hirty-five A ai.d one
nundre< and thirrv-five B of chapter one qundred anc rwelve, Dy section Twenty
r twenty B of chapter two hundred and :hirv-three, ov cour: cecisicn or by
orofessional code relating to the exciusion of confidendal communications arnd
the comperency of witnesses may e ‘nvoked ¢ prevent 2 repors by 2 mandated
repers2r or :n anyv civil acton arising out of a repor: made pursuant to this
chapeer: provided, however, that & mandated reporter need nor report ao
otherwise ssporiable conditon I the disabied person invok2s a priviiege.
estatiished bv law or professionai coce. to maintain the confdentialine of

corumuwaications with such mandcated reporter.

Anv oerson raquired by this section 0 make orai anc wrimen reporss, wiho
faiis o 2o so. shall be punished v 2 fne ¢f not mere :2an one thousand
Coilars.

Added by SLIVSE. ¢. 633, § 1. Renumbersc by Sii9387. ¢ fei £ 1! Ameaded ov

Historical and Statutory Notes

ang r'\—.nt A z2nd

SLIRET. ¢ 2875 gmeérgency acL 2r-
sroves Nov, i?a 22 e JTOVISIONS ¢ B” lor “sesu: n
Ji s sesue 10 : .
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DISABLED

PERSONS PROTECTION COMMISSION 19C 3§11

§ 11. Rewliation for reporting abuse

No person shall dischargs or tause to be discharzed or otharwise discinline
or in any manne discriminate agains: or threaten any empioszz. <liant or otner
person for filing a report with :ne commission or tesfving in «ny Commission
oraceeding, or prcvzamv information to the commission, the gereral ccunse! or

ine secrarar of Juman serwicss, the depariment of memtal heajmn eor the

Gepariment of public ncﬂm cr anv department within the executive ofiice of

human services in the course of an investization of alleged abuse of a disacled
person, Any persoh wno willfully violates the provisions of this seztion shall be
punished by a fine of not more :han one thousand collars or by impriscnment
for not more than one vezr. .. zotl. The commussion shall snforce the
provisions of tiis secion.

Acded by St.1986. <. 633, § 1. Rernumbpered by St1987, c. 463, § 11,

Historical and Statutery Notes

St.1987, o -165 § 11, an ernergency act, ap-
oroved Nov. 3. 1987, renumbered the nrovisions
of hus secu on;c:n._ i98.3 i1,

=t
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DISABLED PERSONS PROTECTION CONMMISSION 19C 512

§ 12. Scope of chapter; delay or deferral of investigation

Niothing ‘n this chacter shail e soasirued o be a limutation of the sowars
and responsiouities assigned oy law to other depariments or ageacies. nor saail
this chapter be censtrued o raifeve any such department or agency ot its
obiigations to investgate and resgond appropriately to aileged incidents ot
abuse. If the commission determines that a formal investigation under secton
eight, or an invesugation under sections four and five, would duplicate or
interfers with an ongoing investigauion by law enforcement cificials conceming
possivie criminal conduct arising out of the same cenduct, it may, in consuita-
Hcn with the secrerary of duman services, delay or defer such formal invesuga-
non. The commission may, 10 <onsuitation with the secrerary of human
services, Jeiav or Jefer a formatl investization during the peadency of an
:nvestigation of the zileged abuse by the state agency st whose faciitn or
Sragmam iuch atuse was alleged t¢ nzve ccturred. Such investigaions mayv de
Celavec or delarved bv the comrnission only arer it has determined: that the
mealln and :ne saferv of clents of state agencizs ~ i nor be adversely affected
imerenvr inat the commission's acdity to cSawoct 1 later invesiigation wail net
e »nraasoraciy imrairs< and 1hat the invesigadon of the inc:denc by anotiar
sficial or agencw wiii se concucied in Zoed faith by an imparsial. qualified
investigator. The commission shaid meniter the progress of such other invest-
zamions in order o determine when or wneter the commission’s invesugation
of =e ailezed incident of abuse shcuid e initated or resumed.

Acced 5v 3¢.i586, ¢, 233 § .. Renumeered ov SLi93T. o 467

gy

“istorical and Statutory Notes
Se IC8T. 2. <3, 3 1. anm emerganey act, ac-
srovea Nov 11937 renumpered 122 drowvisions
5 s setnen Trom e, (8B F Q2
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§ 13. Notification by caretaker agency of death of disabled person; written
report

Upon the death of any disabled person whose caretaker was a state agency or an agency of
any subdivision of the commonwealth or a private agency contracting with the commonwealth,
said caretaker agency shall immediately orally notify the commission and loeal law enforce-
ment officials of such death, and shall forward to the commission and local law enforcement
officials a written report of such death within twenty-four hours of the death. Said report
shall contain the name of the disabled person, the name of the facility in which that person
resided, and the facts and clrcumstances of the death. The commission shall tuke all
appropriate measures regarding the report pursuant to its authority under this chapter,
including investigating the death. and shall determine whether the cause of death is related to
abuse. If it is determined that the death is related to abuse, the commission shall conduct
further investigation, or shall oversee further investigation, pursuant to the provisions of this
chapter.

Added by §t.1995, ¢. 38, § 34.
Historical and Statutory Notes

1993 Legislation

§t.1995. ¢. 38, § 34, was approved June 21, 1993,
and by § 358 made effective July 1, 1995,
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GUARDIANS AND CONSERVATORS 201 §6A

§ 6A. Mentally retarded persons; appointment of guardians; commit.
ment; treatment with antipsychotic medication

(a) A parent of a mentally retarded person, two or more relatives or friends
of a mentally retarded person, a nonprofit corporation organized under the
laws of the commonwealth whose corporate charter authorizes the corpora-
tion to act as guardian of a mentally retarded person, or any agency within
the executive offices of human services or educational affairs may file a
petition in the probate court asking to have a guardian appointed for such
mentally retarded person. If, after notice as provided in section seven and a
hearing, the court finds that the person is mentally retarded to the degree that
he is incapable of making informed decisions with respect to the conduct of
his personal and financial affairs, that failure to appoint a guardian would

. Create an unreasonable risk to his health, welfare and property, and that
3ppointment of a conservator pursuant to section sixteen B would not elimi-
nate such risk, it may appoint a guardian of his person and estate. The court

- shall not so find unless the petition is accompanied by a report from a clinical
'eam consisting of a physician, a licensed psychologist and a social worker,

. €ach of whom is cxperienced in the evaluation of mentally retarded persons,
that it has examiined the said person and has determined that he is mentally

- Teiarded to the degree that he is incapable of making informed decisions with

- TSpect to the conduct of his personal and financial affairs. The court shall
- B0, pursuant to this section, appoint as guardian any person or organization

- which

;-

»in its opinion, has any interest, responsibilities or powers which would
fender such person or organization unable to perform the duties of guardian
U the best interest of the mentally retarded person. A copy of such appoint-
Ment shall be sent by mail by the register to the department of mental

retardation. The court may require additional testimony as to the existence

and degree of mental retardation, and may require the person subject to the
petition to submit to examination.

(b) No guardian so appointed shall have the authority to cause to admit or
commit such mentally retarded person to a mental health or retardation
facility unless the court specifically finds the same to be in the best interests
of such person and specifically authorizes such admission or commitment by
its order or decree. The court shall not authorize such admission or commit.
ment except after a hearing for the purposes of which counsel shall be
provided for any indigent mentally retarded person.

(c) No guardian so appointed shall have the authority to consent to treat.
ment with antipsychotic medication, provided that the court shall authorize
such treatment when it (1) specifically finds using the substituted judgment
standard that the person, if competent, would consent to such treatment and
(2) specifically approves and authorizes an antipsychotic medication treat.
ment plan by its order or decree. The court shall not authorize such
treatment plan except after a hearing for the purpose of which counsel shall
be provided for any indigent mentally retarded person. Said hearing shall be
held as soon as is practicable; provided, however, that if the petitioner
requests a temporary order on the grounds that the welfare of the ward
requires an immediate authorization of treatment with antipsychotic medi-

cations, the court shall act on such request in accordance with the procedures
set forth in section fourteen.

“DD. p.20



GUARDIANS AND CONSERVATORS 201 §6A

(d) The court may delegate to a guardian the authority to monitor the
treatlment process to ensure that an antipsychotic medication treatment plan
is followed, provided a guardian is readily available for such purpose. {\p—
proval of a treatment pian shall not be withheld, however, because a guardian
is not available to serve as monitor. In such circumstances, the court shall
appoint a suitable person to monitor the treatment process to ensure that the
antipsychotic medication treatment plan is followed. Reasonable expense
incurred in such monitoring may be paid out of the estate of such person, by .
the petitioner, or, subject to appropriation, by the commonwealth, as may be :
determined by the court.

(e) At a hearing relative to authority to cause to admit or commit or
authority to administer antipsychotic medication, the court shall require the
attendance of such allegedly mentally retarded person unless the court fin
that there exists extraordinary circumstances requiring his absence, in whi :
event the attendance of his counsel shall suffice; provided that the court may
base its findings exclusively upon affidavits and other docurmentary evidence
if it (1) determines, after careful inquiry and upon representations of co
that there are no contested issues of fact and (2) includes in its findu}g's
reason that oral testimony was not required. The court may also appoint 0“. !
or more persons experienced in the evaluation, care and treatment of men ity
ly retarded persons to examine such person and report their conclusions -
the court, ;

(f) Reasonable expenses incurred in any examination conducted pursuant
to this section shall be paid by the petitioner, the estate of such persons, or by
the commonweaith as the court may determine.

(g) The guardian of a mentally retarded person shall act to protect the
welfare of such person and may utilize the services of agencies and individu-
als to provide necessary and desirable social and protective services of
different types appropriate to such person including, but not limited to,
counseling services, advocacy services, legal services, and other aid as he
deems to be in the interest of such person.

(h) Any privilege established by section one hundred and thirty-five of
chapter one hundred and twelve or by section twenty B of chapter two
hundred and thirty-three, relating to confidential communications, shall not
prohibit the filing of reports or affidavits, or the giving of testimony, pursuant
to this chapter, for the purpose of obtaining treatment of a mentally retarded
person; provided, however, that such person has been informed prior to
making such communication that they may be used for such purpose and has
waived the privilege.

Added by 5t.1974, c, 845, § 4. Amended by $1.1977, c. 567, § 2; S1.1978, c. 478, § 95;
o StLI9BY, c. 525, § 2; S1.1986, c. 599, § 47, St.1987, c. 465, § 56; S1.1988, c. 199, §§ 39,
- 46.
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PROBATE COURTS ) 215 §2

§ 2. Superior ]urlsdictioi;; presumption

Probate courts shall be courts of superior and general jurisdiction with
reference to all cases and atters in which they have jurisdiction, and no
order, judgment, decree, Sentence, warrant, writ or process made, issued of
pronounced by them need.set out any adjudication or circumstances Wi
greater particularit- than would be required in other courts of superior and
general jurisdiction, and the like presumption shall be made in favol“
proceedings of the probate courts as would be made in favor of proceedings
of other courts of superior and general jurisdiction.

Amended by St.1975, c. 400, § 52.
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PROBATE COURTS 215 §6

§ 6. Equity Jurisdiction

The probate and family court department shall have original and concur-
rent jurisdiction with the supreme judicial court and the superior court

department of all cases and matters of equity cognizable under the general
principles of equity jurisprudence and, with reference thereto, shall be courts

of general equity jurisdiction, except that the superior court department shall
have exclusive original jurisdiction of all actions in which injunctive relief is
sought in any matter growing out of a labor dispute as defined in section
twenty C of chapter one hundred and forty-nine.

Probate courts shall also have jurisdiction concurrent with the supreme
judicial and superior courts, of all cases and matters in which equitable relief
is sought relative to: (i} the administration of the estates of deceased persons;

“(ii) wills, including questions arising under section twenty of chapter one

hundred and ninety-one; (iii) trusts created by will or other written instru-
ment; (iv) cases involving in any way the estate of a deceased person or the
property of an absentee whereof a receiver has been appointed under chapter
two hundred or the property of a person under guardianship or conservator-
ship; (v) trusts created by parol or constructive or resulting trusts; (vi) all
matters relative to guardianship or conservatorship; and (vii) actions such as
one described in clause {11} of section three of chapter two hundred and
fourteen and of all other matters of which they now have or may hereafter be
Eiven jurisdiction. They shall also have jurisdiction to grant equitable relief
to enforce foreign judgments for support of a wife or of a2 wife and minor
children against a husband who is a resident or inhabitant of this common-
Wealth, upon an action by the wife commenced in the county of which the
husband is a resident or inhabitant, They shall, after the divorce judgment
has become absolute, also have concurrent jurisdiction to grant equitable

relief in controversies over property between persons who have been divore.
ed. They shall also have jurisdiction of an action by an administrator,
executor, guardian, conservator, receiver appointed as aforesaid or trustee
under a will to enjoin for a reasonable period of time the foreclosure,
otherwise than by open and peaceable entry, of a mortgage on real estate, or
the foreclosure of a mortgage on personal property, which real estate or
personal property is included in the estate or trust being administered by such
fiduciary, if in the opinion of the court the proper administration of the estate
or trust would be hindered by such foreclosure. They shall also have
jurisdiction, concurrent with the superior court, of proceedings in which
equitable relief is sought under sections seven to twelve, inclusive, of chapter
one hundred and seventeen and section twenty-six of chapter one hundred
and twenty-three.

Notwithstanding any contrary or inconsistent provisions of the General
Laws, procedure in cases in the probate court within the jurisdiction granted
by this section shall be governed by the Massachusetts Rules of Civil Proce-
dure.

Amended by St.1933, ¢, 237, § 1; S1.1937, ¢. 257; 511939, c. 194, § 2; S1.1950, c. 485,

§ 3; St.1951, c. 637, § 2, St.1954, c. 556, § 2; St.1958, c¢. 223; St,1963, c. 820, § |;
S1.1970, ¢. 888, § 24, S1.1973, c. 1114, § 63; St.1975, c. 400, § 55; Su1981, c. 616
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Pt.J, Art. 30 CONSTITUTION OF MASSACHUSETTS

Art. XXX, Separation of legislative, executive and judicial de-
partments )

ART. XXX. In the government of thls commbhawealth, the leg-
istative department shall never exercise the executive and judicial
powers, or either of them: the executive shall never exercise the legis-
lative and judicial powers, or either of them: the judicial shall never

exercise the legislative and executive powers, or either of them: to the _

end it may be a government of laws and not of men. -
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118 CMR: DISABLED PERSONS PROTECTION COMMISSION

118 CMR 1.00: SCOPE AND AUTHORITY

Secdon
1.0l: Scope
1.02: Authority
1.03: Purpose
1.04: Commentaries
1.05: Changes

1.06: Severability
1.07: Construction

1.01:  Sco

118 CMR et seq. sets forth the regulations governing the operation of the Disabled
Persons Protection Comumrission.

The Commission was created pursuant to M.G.L. c. 19C,

103 [

The purpose of the Comnission is to receive Teports of abuse of disabled persons, w insure
that suspected cases of abuse of disabled persons are investigated, that disabled persons are
protected from abuse, that the abusive gituation is yemedied, that disabled persons receive
appropriatc protective services, to issue reports, including reponts to the Governor and
Legislature, to inform state agencies, disabled persons, and other interested partics and the
public of the provisions of M.G.L. c. 19C and generally to protect disabled persons from
abuse pursuant to the provisions of M.GL. c. 19C. In fulfilling its purpose, the Commission
shall endeavor to respect the privacy and sclf determination rights and dignity of all citizens
of the Commonweaith.

Commentaries may be used throughout 118 CMR to clarify certain issues, concepts, or
problems, as well as to give specific examples of typical situations which may arise under
118 CMR. These commentaries are intended to be illustrative only, and do not apply to fact
simations different from dhose specifically described herein.

1.05: Fonoe Changes

As changes to 113 CMR are implemented, substitute or addidonal sections and/or pages
will be issued,

1.06: _Severability

If any regnlation, section, sub-section, sentence, clause, phrase, word, or portion hereof is
found to be invalid by a court of competent jurisdiction for any reasen, said portion shall be
deemed a scparate, distinct, and independent provisior, and the validity of the remainder of |
118 CMR shall be unaffected.

1.07: ns

(1) In interpreting 118 CMR, words and phrases shall be construed according to cormmon
and approved usage: provided, however, that technjcal words and phrases and such others as
may have acquired a special and appropriate meaning in law shall be construed and
understood according to such meaning,

{2) The generally-accepted rules of construction shall be observed in 118 CMR unless their

observance requires a construction inconsistent with the manifest intent of M.G.L. 19C or is
repugnant 1o its context.

121793 118 CMR - 3



118 CMR: DISABLED PERSONS PROTECTION COMMISSION

1.07: condnued

(3) The time frames for performing acts; required by M.G.L. 19C and 118 CMR shall be
determined as follows: a ime requirement which refers te "business days" shall refer to
Mondays through Fridays, excluding legal holidays; a time requirement which refers to
"calendar days”, shall refer to all the days of the week within the time frame, provided tha
if the final day of the tme frame regarding either "business days" or “calendar days” is a
Sarurday or Sunday or a legal holiday, the time requirement shall be extended to the next
regular business day. References to "days” shall refer 1o calendar days unless otherwise
specifically indicated.

REGULATORY AUTHORITY

118 CMR 1.00: M.GL.c. 19C, § 3(b).

12/1/93 118 CMR - 4
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118 CMR 4.00: SCREENING OF REPORTS AND REFERRALS TO OTHER AGENCIES

Section

4.04:
4.02:
4.03:
4.04:
4.05:
4.06:
4.07:
4.08:
4.08:

24-hour Receipt of Reports

Screening

Information Required to be Given to Reporters

Referral to Other Agencies

Reports Which do not Fall Within the Mandate of M.G.L. ¢. 19C

Reports Involving Deaths of Disabled Individuals

Reports Involving Suspected Criminal Activity

Monitoring of referrals, concurrent or joint investigations, and agency deferral
Logs of reports

4.01:  24-hour Receipt of R

The Commission shall receive reports of suspected abuse of disabled persons, on a 24
hour basis, either through its staff or tuough designated telephone hotline workers.

402: Screening

12193

-The screencr shall, immediately upon receipt of a repont of abuse of a disabled person,
evaluate the report to determine s matore and wgency, and then shall determine the
appropriate respanse.

(1) Determination of Urgency of Report  Upon receipt of  report and a determination that
the repart concemns alleged abuse of a disabled person by a caretaker, the screener shall
determine the urgency of the repant based upon the facts provided by the reporter and
application of the definitions of extreme emergency, emergency, and hon-cmergency as set
out in 118 CMR 4.00. The screcner shall then respond as follows:
() Extreme emergency: if it is determined that an extreme emergency exists, the
screener’s first responsibility shall be to take soch steps as are necessary to end the
abusive simation. To that end, the screener shall gather only as much information as is
necessary 1o takc action to prevent or stop the immediate abuse. This information shall
inctude the following:
Name of the disabled person allegedly abused;
Location of the disabled person at the time of the reporg
Name or description of the alleged abuser;
Location of the alleged aboser at the time of the repory;
Name, address, and telephone number of the reporer;
Nanwre of the immediate danger.
Uponademnmuumﬂmmummgmcyemu.umasmumwdnmly
take all sppropriate action to insure that the extreme emergency ends, regandless of
whether the alleged victim is a disabled person. When the alleged victim is a disabled
person, the screener must imunediately notify the proper authorities as follows:
o If the alleged abuse is occurring at a state-operated facility, e.8.. state hospital,
state school, public health hospital, or correctional facility, the screener shall
notify the facility and take appropriate measmxes 10 end the abusive sitzation,
Once the screener has determined that the alleged abmsive siwation no longer
ensmﬂwmmmmfmmemmﬂunmhommmemfmﬂqmcy
for investigation, and shall inform 2 representative of the facility that an
investigator designated by the Commission will shortly contact the facility. Jf the
screener is a hotline worker, he or she also shall report the case to the
Comnission immedistely, The Commission investigator or referral agency
investigator shall conduct and complete the investigation of an extreme emergency
within 24 hours of their agency's receipt of the repont of the existence of an
extreme emergency. A written report of that Investigation shall be prepared by
the investigator as required by 118 CMR 3.01.

OB
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continued

b. If the alleged abuse is not occurring at a state-operated facility, the screener
shall immediately call the police department for the city or town for the
community in which the alleged abuse has occurred or is allegedly occurring and
request immediate assistance. If the screener is a holline worker, he or she shall
report the case to the Commission immediately after contacting the police. The
Commission investigator or referral agency investigator shall conduct and
complete the investigation of an extreme emergency within 24 hours of their
agency’s receipt of the report of the existence of an exweme emergency. A
written report of that investigation shall be prepared by the investigator as required
by 118 CMR 5.01.
¢. Downgrading of cases from exmeme emergency or emergency stams to
non-emergency status may occur as set out in 118 CMR 5.01.
{b) Emergency:
1. [Ifit is determined that an emergency situation exists, the screener shall complete
the intake form vsed by the Commission and immediawely refer the case o a
Commission investigator. The investigator shall, within two hours of the receipt of
the report of the emergency, refer the matter to the approptiate referral agency
pursuant to the requirements of M.G.L. ¢. 19C, § 4 and 118 CMR 4.04,
2. I a Corumission investigator is unavailable, the worker shall, within two hours
of the receipt of the report of the emergency, refer the mauer to the appropriate
referral agency pursuant to the requirements of M.G.L. c. 19C, § 4 and 118 CMR
4.04, .
3. If a Commission investigator in the first instance receives the report and
determines that an emergency situation exists, the investigator shall complete the
intake form used by the Commission, note that the report has been designated an
emergency, and within rwo hours of the receipt of the report of the emergency refer
the matter to an investigator of the Comynission and to the appropriate referral agency
pursuant to the requirements of M.G.L. c. 19C, § 4 and 118 CMR 4.04.
4. Downgrading of cases from extreme¢ emergency or emergency starus to
NON-emeTgency statis may ocour as sct out in 118 CMR 5.01.
{c) Non-cmergencies: A non-emergency exists when an abusive situation is neither an
emergency nor an extreme emedgency. If it is determined that such a situation exists, the
screener, if a hodine worker, shall complete the intake form used by the Commission,
note that the repon has been designated a non-emergency, and refer the maner 1o an
investigator of the Commission. The Commission investigator shall refer the repon to
the the appropriate seferral agency before the close of business on the day of receipt of
the report. If the report is received by the Commission during non-business hours it shali
be teferred o the appropriate referral agency on the next business day,

Determination of nagre of report
{a) Upon the receipt of any report, the screener shall make the following initial
determinations:

1. Whether the subject of the report is disabled as defined by M.G.L. ¢c. 19C, § 1 .

and 118 CMR, including whether the person, as a result of a disability, is wholly or

partially dependent upon others for daily living needs;

2. The identity of the alleged abuser, if possible;

3. Whether the facts of the report constitute abuse as defined by M.G.L. ¢. 19C, §

1 and 118 CMR.
(b) If the determination of the nattre of the report indicates that the alleged victim is
not a disabled person and/or that the facts of the report do not constitute abuse as defined
by M.G.L. c. 19C or 118 CMR, the repon shall be screened pursuant to 118 CMR 4.04(1)
(reponts of alleged child abuse or ¢lder abuse or abuse of residents or patients of
long-term care faciliies) or pursuant to 118 CMR 4.05 (reports of cases not within the
mandate of any state agency).
(c)} If a screener is unable 10 make a screening decision under this chapter based upon
the information received from the reporer the screener shall immediately seek such
further information as is necessary to facilitate such a decision.

H3CMR - 14
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Information Required to be Given to Reporters

(1) At the time a repen is received the screener shall advise the reporter as follows:
(a) That any mandated reporter is required to forward to the Commission a writen
report within 48 hours of making the oral report;
(b) That if the report concerns the death of a disabled person as a result of abuse, a
mandated reporter is required immediately to report such death, in writing, to the District
Anorney for the county in which the death occurred, and to the Chief Medical Examiner;
of the Comenonwealth
(c) That the report is confidential, and every effort will be made by the Commission to
maintain the confidentality of the identity of the reporter, and to protect the reporter from
adverse consequences from having reported abuse, including enforcement by the
Commission of the provisions of M.GL. ¢. 19C, § 1] regarding retaliation against
reporters;
(d) That the reporter may be contacied again;
(¢) That the reporier will be notified, upon written request, of the following information
by the Commission in writing within 20 business days of the completon of the
investigation:
1. Whether the information contained in the repon constituted a reportable condition;
2. the name, address, and telephone number of the agency which conducted the
investigation; and
3. ‘That there is reasonable cause to believe that abuse has occurred and whether
protective services have been or will be provided; or
4. ‘That there is insuffictent cause 0 believe that abuse has occurred.
The screener shall ask the reporter the address at which the reporter wishes to receive
this notification,

4.04: Referral to Other Agencies

1271793

(1) Re Regarding Elders ildren, or Patents or Residents of Cenain Long-term Care
Facilities. Upon receipt of a repon alleging abuse of an elderly persen (defined as an
individual who has attained the age of 60 years of age), the screener shall immediately refer
such report to the Execudve Office of Elder Affairs for appropriate action pursuant to M.G.L.
. 19A. Upon receipt of a report alleging abuse of a child (defined as an individual who has
not akained the age of 18 years), the screener shall immediately refer such repon to the
Department of Social Services for appropriate acticn pursuant to M.G.L. c. 115, Upon receipt
of a report alleging abuse of a patient or resident of a long-term care facility as defined in
¢. 111, § 71 and 118 CMR, the screener of the repon shall immediately refer such report to
the Department of Public Health for appropriate action pursuant to M.G.L. ¢. 111. Such
referrals shall initially be made otally and the oral report shall be followed by a written repont
within two days. In the event that the report concerns a situation involving an immediate
danger to the subject of the report, the screener shall take appropriate steps to end the abusive
situation, including calling local police authorities, before making a screening decision, as set
out in 118 CMR 4,02(1).

(2) Reponts Reparding Individuals Whose Caretaker Is a State Agency.
(a) Upon receipt of a report alleging abuse of a disabled person whose caretaker is a

state agency, the screener, afier making the urgency determinadons required by 118 CMR
4.02(1), shall refer, by the end of the business day, the repont for investigation to an
investigator of the Commission, the general counsel for the Executive Office of Human
Services, and to the department within the Execudve Office of Human Services which
provides or has contracted for the provision of services to the disabled person.

(b) For purposes of investigation, when a disabled person has rultiple caretaker
agencies, the caretaker agency which is designated as the referral agency shall be that
agency which is deemed by the Commission to be the agency with sufficient contacts
with the disabled person and the circumstances of the alleged abuse so as to allow for the
most efficient and expedient investigation of the alleged abuse. The referral agency may
collaborate, as needed, with other agencies in the investigation of cases involving such
individuals, but shall rerain the responsibility for completing the invesugation and
preparing an investigation report.
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4.04: contnued

(¢} If the referral agency objects to a screener’s designation of that agency as the
appropriate referral agency, the referral agency shall immediately contact the Executive
Director of the Commission, or his or her designee, and request an immediate ruling on
the designation. The ruling of the Executive Director or designee shall be final. The
Executive Director or his or her designes shall be available by telephone during
non-business hours.

(3) Repons Reparding Individuals Whose Caretaker {s Other Than a State Agency.
{a) Upon receipt of a repont alleging abuse of a disabled person whose caretaker is other
than a statc agency, and the disabled person has a single disability, the screener, after
making the determinations required by 118 CMR 4.02(1), shall refer, by the end of the
business day, the report for investigation to an investigator of the Commission and the
general counsel for the Executive Office of Human Services, and the appropriate agency
as specified in 118 CMR 4.04(3)(c), which agency shall appoint an investigator who shall
conduct an investigation pursuant to the time requirements of M.G.L. ¢. 19C, 5. 5 and
118 CMR 5.01(2). The referral agency may collaborate, as needed, with other agencies
in the investigation of cases involving such individuals, but shall retain the responsibility
for completing the investigation and preparing an investgation report.
{b) For purposes of investigation, when a disabled person has more than one disability,
the caretaker agency which is designated as the referral agency shall be that agency
deemed by the Commission to be the agency with sufficient contacts with the disabled
person and the circumstances of the alleged abuse so as to allow for the most efficient
and expedient investigation of the alleged abuse.
{c) The case shall be referred by the screener as follows:
1. When, as can best be determined from the report, a disability of the person who
is the subject of the abuse report is mental retardation, as defined by M.G.L. c. 123B,
the case shall be referred to and investigaed by the Department of Mental
Retardation. The Department of Mental Retardation may collaborate as needed, with
other agencies in the investigation of cases involving such individuals, but shall retain
the responsibility for completing the investigation and preparing an investgation
report
2. When, as can best be determined from the report, a disability of the person who
is the subject of the abuse report is 2 mental disability which is not the result of a
head injury, and the disabled person is not mentally retarded, as defined by M.G.L.
€.123B, the casc shall be referred o and investigaied by the Department of Mental
Health. The Department of Mental Health may collaborate, as nceded, with other
agencies in the investigation of cases involving such individuals, but shall retain the
responsibility for completing the investigation and preparing an investigation report
3. When, as can best be determined from the report, the person who is the subject
of the abuse report has 2 head injury or one or more other physical disabilitics and
does not have a mental disability, the case shall be referred to and investigated by the
Massachusetts Rehabilitation Commission.  The Massachusetts Rehabilitation
Commission may collaborate, as needed, with other agencies in the investigaton of
cases involving such individuals, but shall retain the responsibility for completing the
investigation and preparing an investigation report.
(d) If the referral agency objects to 2 screener’s designation of that agency as the
appropriate referral agency, the referral agency shall immediately contact the Executive
Director of the Commission, or his or her designee, and request an immediate ruling on
the designation. The ruling of the Executive Director or designee shall be final. The
Executive Director or his or her designee shall be available by telephone during
non-business hours.

405: Reports Which do Not Fali Within the Mandate of M.G.L, ¢. 19C

Upon the reccipt of a report which does not involve a disabled person, as defined in
M.G.L. ¢. 19C and 118 CMR, or is not covered by any other paragraph of 1i8 CMR 4.00,
the screener shall make all reasonable efforts to refer the reporter to an appropriate agency,
inctuding, but not limited to, tegal services, law enforcement, advocacy, and human services
agencies.
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4.05: continued

Commenrary. M.GL. ¢. 19C specifically refers to reports involving abuse of particular
citizens deemed to be unable to protect themselv:s without assistance, i.., disabled
persons between the ages of 18 and 5%, inclusive; children under the age of 18; persons
who are patients or residents of long-term care facilities; and persons 60 years of age and
over. The samte sets out specific instructions regarding how such reports are to be
screened. For example, the Commission is required to report to the Department of Social
Services cascs of suspected child abuse. 118 CMR 4.00 insures that other types of
reports which the Commjssion screener may receive, e.g., abuse of others not among
those listed above, such as cases of SpouSa.] abuse of non-disabled adults, are
appropriately referred as well.

4.06:  Repors Involving Deaths of Disabled Individuals

Upon the receipt of a report which indicates to the screener that there is reasonable cause
to believe that a disabled person has died as a result of abuse, the screener shall immediately
make an oral report of such belief to the District Attomney for the county in which the death
occurred, the Commission, the general counsel for the Executive Office of Human Services,
the agency which provides services to the disabled person, if any, the Attomey General of
the Commonwealth, and the Chief Medical Examiner of the Commonwealth. The screener,
within 24 hours, also shall file a report in writtng with the District Attomey for the county
in which the death occurred, to the Cormnission, the general counsel for the Executive Office
of Human Services, the Attorney Genera! of the Comumonwealth, and the Chief Medical
Examiner of the Commonwealth.

4.07: Reports Involving Suspected Criminal Acrivity

Upon the receipt of a repont which indicates to the Commission that there is reasonable
cause to believe that a disabled person is the vicim of criminal actvity, the Commission
shall review the information, and may inform the Diswrict Artomey for the county in which
the criminal activity allegedly occurred of the facts of the report

4.08. Monitoring of Referrals, Concurrent or Joint Investigadons, and Agency Deferral

(1) Following the referral of an abuse report regarding a disabled person to a referral agency
pursvant to M.G.L. c. 19C, § 4(b) and (c) and 118 CMR 4.00, the Commission shall monitor
the referral agency to insure that investigations are completed in accordance with MG.L. c.
19C, § 5 and 118 CMR 5.00. (see 118 CMR 5.03.)

(2) The referral agency shall conduct its investigation regarding a case where a state agency
is the caretaker of the disabled person subject to the oversight autherity of the Commission,
and the authority of the Commission to conduct its own investigation. If the Commission
determines that the best interests of the disabled person require that the Comemission conduct
an investigaton in place of, concurrent with, or jointly with that of the referral agency, the
Commission shall so inform the referral agency and commence such an investigaton. If,
after consideration of the circumstances of the case, the Commission determines that the
Commission should conduct its investigation undexr M.G.L. c. 19C prior to of in place of that
of a referral agency, the Comimission, pursuant to its oversight authority, shall request the
referral agency to defer its investigation under MLG.L. ¢. 19C until further notice from the
Cornmission. This request shall refer and apply only to investigations under M.G.L. c. 19C
and not 1o any investigations of other agencies required by or pursvant to other statutes or
regulations.

REGULATORY AUTHORITY

12/1/53

118 CMR 4.00: M.G.L.c. 19C, § 3b).

118 CMR - 17



118 CMR: DISABLED PERSONS PROTECTION COMMISSION

NON-TEXT PAGE

14193 118 CMR - 18



118 CMR: DISABLED PERSONS PROTECTION COMMISSION

118 CMR 5.00: INVESTIGATIONS
Section
5.01: Minimum Requirements of Investigations

5.02: Delay or Deferral of Staff Investigadons
5.03: Commussion Review of Investigation Report of Referral Agency

5.01;  Minimum Requirements of Investipations

121193

(1) Requirements of investigations. Each investigation and evaluation conducted by the

Commission or the referral agency shall, a1 a2 minimum, include the following elements:
{a) A visit to the disabled person’s residence and/or day program, if any;
(b) An interview with the disabled person who was allegedly abused. Such an interview
shali include a review of the allegations and a discussion with the disabled person
regarding the needs and wishes of that person regarding proswective services. The
interview must take place unless it will create a foreseeable risk to the disabled person.
The interview shall occur at such time that it may be conducted without a risk to the
disabled person.
{c} A determination of the nature, extent, and cause or causes of the injuries, if possible;
(d} A determination of the identity or description of the alleged abuser, if possible;
{¢) An evaluation of the facjlity or program named in the report of abuse, if any, with
a determination of the risk of physical or emotional injury to other tesidents or clients in
the same facility or program; and
() An initial assessment of the immediate protective services needs of the disabled
person. (see 118 CMR 7.02(1) for requirements of the protective services assessment).
Each investigation and evaluaton conducted by the Commission or a referral agency may
include the following tasks, if pertinent to the investgation:
{g) An inerview with a representative of the agency which provides services to the
disabled person, if any, and any other appropriate person(s};
(h) An interview with all witnesses to the abuse;
(i} An interview with the alleged »Luaser, if possible and appropriate;
(i) A determination that all relevant physical evidence of the alleged abuse has been
preserved, if possible, including taking measures to insure that such evidence is preserved
by the person having conwol of the evidence;
{X) A review of the weatmnent record of the disabled person;
() An interview with the reporter; and
{(m) Any other tasks which, in the discretion of the investigator, arc pertinent to the
investigadon.

(2) Requiremnents of Investigation and Evaluation Reports. Each written investigation and
evaluation report shall contain the information acquired during the completion of the required
wasks of investigation set out in 118 CMR 5.01(1), and the following information:
(a) A list of the individuals interviewed by the investigator and the dates of the
interview(s);
{b) A summary of the substance of the interviews;
{¢}) A finding by the investgator regarding whether there is reasonable cause to believe
that a repoitable condition exists; that is, whether abuse is indicated, together with the
basis of the finding, including specific information regarding the abusive incident; and
(d) I there is reasonable cause to believe that a reportable condition exists, a statement
regarding the appropriate protective services needed to rernedy the situation, if any.

(3 Downgrading of Urgency Determination. Upon the reccipt of a report which is
designated an extreme emergency or emergency, the referral agency shall investigate the
matter as required by M.G.L. ¢. 19C and 118 CMR. If the situation is an extrerne emergency
or emergency, the referral agency shall insure that the emergency is ended and that the
disabled person is protected. These actions shall be reponzd to the Commission, which shall
determine whether the situation as it is exists following the actions taken warmrant the
downgrading of the urgency designation to a designadon of non-emergency.

If the referral agency obtains information which ir-Jicates that the emergency s- uation no
longer exists, that information shali be repurted to the Commission for further consideration
of the decision regarding the urgency determination of the case.
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conaonued

1f the referral agency obtains informaton which indicates that the emergency designation
was incorrectly made, that information shall be reported to the Commission for further
consideration of the decision regarding the wgency determination of the case.

In all cases involving extreme emergency or emergency situatons, the Comrnission must
be informed of the response of the referral agency io the alleged emergency. The
Commission will then determine whether and when the urgency determination should be
downgraded.

(4) Time Requirements and Recipients of Report The determination of reasonable cause
shall be made within 24 hours, in the case of an emergency situation, and within ten calendar
days in all other cases. Said ime requirements begin following a determination by a screener
that there is reasonable cause to believe that a disabled person has been abused and the repont
has been referred (o the referral agency. The investigator shall complete a written fepont
within this time period and forward a copy to the following agencies and partics:

(a) the Commission;

(b) the general counsel for the Executive Office of Human Services:; and

(c) the agency which conducted the investigation.

(5) Commission Response to Mandated Reporter. After receipt by the Commission of an
investigation and evaluaton repon prepared pursuant to M.G.L. ¢. 19C, § 5 and 118 CMR
5.00, and review of that repor, the Commission, within 20 business days of such receipt and
review, shall, upon writien request by a mandated reporter, provide a written response to the
mandated reporter, if any, who filed the repor:
(a) Whether the information contained in the repett constituted a reportable condition;
(b) The name, address, and telcphone number of the agency which conducted the
investigation; and
(c} That there is reasonable cavse to believe that abuse has occurred and whether
protective services have been or will be provided; or
{d) That there is insufficient cause to believe that abuse has occurred.

(6) Reports of Deaths as a Result of Abuse. If, at any dme in the course of an
investigation, the Commission investigator or referral agency investigator due to death has
reasonable cause to believe that a disabled person has died as a result of abuse, such
investgator immediately shall make an oral report of said belief to the Cormmission, the
Diswuict Attorney for the county in which the death is bebieved to have occurred, the general
counse] for the Executive Office of Human Services, the Antorney Generd of the
Commonwealth, and the Chief Medical Examiner of the Commonwealth, as required by
M.G.L. c. 38, § 6, and shall make a writen report to the same agencies within 24 hours of
a finding of reasonable cause,

5.02: Delay or Deferral of Staff Investigation

(1) The Commission, in consultation with the Executive Office of Human Services, may
determine that an investigation pursuant to M.G.L. ¢.19C, §§ 4 and 5, and 118 CMR 4.00 and
5.00, referred 1o as a staff investigation, would duplicate or interfere with an investigation by
a referral agency. If such a determination is made by the Commission, the staff investigation
may be delayed or deferred.

(2) The Commission shall monitoring the progress of such other investigation by a referral
agency in order to derermine when or whether the investigation by the Commission pursuant
to M.G.L. c. 19C, §§ 4 and 5 should be initiated or resumed.

5.03:  Commission Review of Investigation Repont of Referral Agency

121193

(1) Upon receipt by the Commission of the investigation report prepared by a state agency
after a refermal pursuant to M.G.L. c. 19C, § 4 and 118 CMR 4.00, the Commission shall
review all such reports and shall specifically determine whether the repors contain the
information required by M.G.L. . 19C, § 5 and 118 CMR 5.01(1) and 5.01(2), and whether
the reports are completed within ten days in the case of non-emergency reports and 24 hours
in the case of emergency reports.
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5.03: continued

(2) If, following a review of the investigative report of the referral agency, the Commission
detetnines that the referral agency must obtain further information for the report 10 be
complete, and/or must perform addidonal work on a task previously begun or required for the
report to be complete, the Commission shall require in writing that the referral agency obtain
such information or perform such tasks.

(3) In addidon to requesting further investigadon as set out in 118 CMR 5.03(2), the
Commission may conduct its own staff investigation in accordance with M.G.L. ¢. 19C, §§ 4
and 5 and 118 CMR 5.00. Such Commission staff investigation may commence at any time
after receipt of a repont of alleged abuse under M.G.L. ¢. 19C. The Commission shall notify
the state agency which is designated as the refermal agency of its decision to conduct its own
staff investigation.

REGULATORY AUTHORITY

118 CMR 5.00: M.GL.c 19C, § 3(b).
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118 CMR 7.00: PROTECTIVE SERVICES
Section

7.01: General Principles

7.02: Protective services assessment
7.03: Monitoring

7.04: Provision of protective services

7.01: General Principles

(1) The Commission shall perform the following functions regarding the provision of
protective services:
{(a) Insure that protective services are provided to a disabled person with his or her
consent, or that of his or her guardian, or by order of a court of competent jurisdiction;
provided, however, that if the guardian is unavailable or unwilling to consent to the
provision of protective services, or suspected of involvement with the alleged abuse, or
is not acting in the best interests of the disabled person, the Commission may seek a
judicial determination regarding the issue of consent
(b) Designate a state apency to act as protective services provider,
(¢) Insure the appropriate expenditure of funds for the provision of emergency protective
services by a designated protective services agency;
(d) Petition, as needed, the Probate and Family Court for the county in which the
disabled person resides for appointment or remaval of a conservator, guardian, limited or
otherwise, or, in Probate and Family Court for the county or the District Coun for the
judicial district in which the disabled person resides, for issuance of an order for
protective services as provided in M.G.L. ¢. 19C, § 7 and 118 CMR 8,00;
(¢) Fumish protective services to a disabled person on an emergency basis as provided
in MGL c. 19C, § 6 and 118 CMR 7.00.

(2) The Commission shall, in conjunction with the Executive Office of Human Services,
and, when possible, following consultation with the disabled person, designate suate agencies
within the Executive Office of Human Services to provide protective services to disabled
persons who have been abused.

(3} The Comrmission shall cooperate with the Department of Mental Health, the Deparunent
of Mental Retardation, and the Massachusetts Rehabilitation Commission, and any other state
agency to insure that protective services are provided to disabled persons.

(4) In all cases in which, following an investgation, there is reasonable cause to belicve that
a disabled person has been abused, the Commission shall insure that protective services are
provided as needed, and shall insure that those services are provided in the least restrictive
and most appropriate manner possible, and are provided with the consent of the disabled
person, his or her guardian, or by order of a court of competent jurisdicton.

7.02: tective Services Assessment

(1) The inidal determination of the need for and requirements of protective services shall
be pan of the investgaton completed pursuant to M.G.L. ¢. 15C, § 4(b) and (c) and 118
CMR 5.01(1), This determination shall include the following:

{a) A finding regarding whether or not abuse is indicated;

{b) A finding regarding whether protective services are required; and

(¢) A finding and recommendation regarding which protective service(s) is(are) most

appropriate.

(2) Upon receipt of the investigation report completed by the referral agency and/or by the
Commission, the Commission shall designate a state agency to provide protective services
and prepare a protective services plan. This designation shall be based upon the best interests
of the disabled person.
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7.02: contnued

(3) The designated protective services provider shall be requested by the Commission to
complete and file with the Commission a protective services plan within 30 days of i
designation as the pravider. The plan shall contain the following information:

(a) A staternent of the underlying cause(s) of the abusive situation, if possible;

(b) An assessment of the level of risk in the setting in which the disabled person is

living; and

{c) A statement of the service(s} to be used to remedy the abusive simadon.

(4) After receipt of the protective services plan, the Commission shall review the plan in
accordance with its monitoring responsibilities,

1.03: _Monitoring

(1) The Commission or its designee shall monitor the provision of protective services for
each disabled person who is determined to require protective services.

(2) The monitoring of each case shall proceed until the case is closed by the Commission.

(3) The monitoring by the Commission process for each case may inclede, but shall not be
limited to, the following actons:
(a) A visit to the disabled person;
(b) A review of case records of the Commission, the agency which conducted the abuse
report investigation, and the agency providing the protective services, if different from the
referral agency:
{c) A determination of the status of the abuser, if identified;
{d) A review of the expendinwre of emergency protective services funds by the
designated protective services agency,;
{¢) A review of any plan for transition to long-term services, if needed.

7.04: Provision of Protectuve Services

10153

{1) Protective services shall be provided by state agencies and vendors who contract with
state agencies. The Commission shall insure that protective services are provided as needed
by appropriate agencies and programs.

(2) Protective services shall be provided in the least restrictive manner possible.

{3) Protective services shall be provided in order to protect a disabled person from abuse,
and to remedy the abusive situation, if possible.

{(4) Protective services may include, bui are not timited to, the following:
(a) Social services casework and case management, including, but not limited to,
evaluations of functional capacity and resources, development of a service plan,
appropriate referral services, and emergency response;
(b) Counseling;
{¢c) Homemaker/chore services;
(d) Temporary shelter;
(¢) Dietary services;
{(f)y Emergency services;
{g) Respite services;
{(h) Aliernative housing;
{i) Housing assistance;
() Special attendants;
(k) Adaptive equipment;
(1) Transponation;
(m) Psychology services;
(n) Health-related services;
{0) Referral to legal services.
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7.04: contnued

(5} Protective services may be refused by a competent disabled adalt

REGULATORY AUTHORITY

118 CMR 7.00: M.G.L. c. 19C, § 3(b).
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