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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUILT

No. 23345
UNITED STATES OF AMERICA, APPELLANT
Ve

JEFFERSON COUNTY BOARD OF EDUCATION,
ET AL., APPELLEES

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

BRIEF FOR THE UNITED STATES

STATEMENT OF THE CASE

Procedural history and status. On June 4,

1964, Negro plaintiffs, residing in Jefferson County,
instituted a school desegregation suit in the District

Court for the Northern District of Alabama against



the Jefferson County Board of Education and its
members (R, 9-16)., Upon finding that the Board
maintained a racially segregated school system, the
district court entered an order requirihg the Board
to submit a plan for desegregation (R. 23-28), Fol-
lowing submission of the Board's plan, the United
States intervened pursuant to Section 902 of the
Civil Rights Act of 1964, 42 U.S.C. 2000h-2 (R, 4l-
L43). On July 27, 1965, the district court entered
an order approving the Board's plan and overrqliﬁg ob-
jections filed by the plaintiffs and the United
States (R. 52-53), The plaintiffs and the United
States appealed and, on August 17, 1965, this Court
vacated the district court order and remanded the
case for further consideration in light of Singleton

v, Jackson Municipal Separate School District, 348

F. 24 729 (C.A. 5, 1965) and Price v, Denison

Independent School District Board of Education, 348

F. 24 1010 (C,A. 5, 1965)., Upon remand, the Board
fiied an amendment to its school desegregation plan
which was approved by the court on August 27, 1965
(R. 66;69). On October 25, 1965, the United States

noted an appeal to this Court (R, 72).




Summary of the desegregation plan, The plan

purports to desegregate the lst, 7th, 9th, 1llth and
12th grades in September, 1965 (R, 33, 67); the 2nd,
3rd, 8th and 10th grades in September 1966 (R. 33);
and the 4th, 5th and 6th grades in September 1967
(R. 33). Pupils in grades reached by the plan, ex-
cept the 1lst grade, may apply during the month of
May ''to a school heretofore attended only by pupils
of a race other than the race of the pupils in whose
behalf the applications are filed'" (R. 31, 68).
Children entering the first grade are required
to report to a designated school in the vicinity of
their residence -- a designated Negro school for
Negro children and a designated white school for
white children, There, the parents of the child may
fill out an application requesting that the child
be assigned to any school serving first graders in

1
the district (R. 31-33).

1/ The district court in approving the Board's plan
excepted the provision governing the initial assign-
ment of pupils to the first grade. Because school
was scheduled to open within four days of the dis-
trict court's order, the court did not order the
Board to amend its plan but, instead, ordered the
Board to restudy this feature of the plan and report
to the court on or before December 31, 1965 (R. 70-
71). The Board, however, has not reported to the
court advancing the pendency -of this appeal as a
basis for its refusal (R, 74-75).

-3 -



Assignments and transfers under the plan are
to be processed and determined by the Board pursuant
to its regulations so far as is practicable (R. 30-
37, 66-69). The regulations establish machinery for
filing transfer applications, vest authority iﬁE
the Superinténdent to assign and transfer students
in the system,and require the Superintendent to
evaluate applicants in light of the criteria con-
tained in the Alabama Pupil Placement Law_Z (R. 96-
101).

For the 1965-66 school year, students who
did not apply for transfer or whose applications
were denied remained assigned to the schools in
which they were enrolled (R. 34). For the school
years 1966-67 and 1967-68 the plan contains no pro-
vision for the assignment of students whose transfer
applications are denied or who do not apply for
transfer.

Students entering the Jefferson County school
system for the first time who are in grades reached

by the plan and who wish to attend a school the

2/ Title 52, section 61(4) of the Code of Alabama,
1940 (Recompiled 1958).

~ 4 o




majority of whose students are of a race different
from the applicant may obtain applications from
the school of their choice which, after completion
and filing, are processed by the Superintendent
(R, 68).

The plan contains no section requiring the
Board, for the school years 1966-67 and 1967-68, to
notify the public or students eligible to exercise

rights under it of its provisions,



SPECIFICATION OF ERROR

The district court erred by entering an order

approving a school desegregation plan which:

A.

Retains racial assignments of students

in grades purportedly desegregated,

Fails to provide specific standards,
procedures, and notice for the exercise
by students of the right to atfend
deségregated schools,

Fails to contain provisions designed

to eliminate the inferiority of schools
traditionally attended by Negroes,

Fails to contain a provisién designed to
eliminate the racial segregation of
faculty and staff,

Fails to guarantee to students who
transfer that there will be no racial
discrimination or segregation in services,
activities and programs provided, sponsored

by or affiliated with the school system,



Fails to contain a provision allowing
Negro students in non-desegregated grades
to transfer to schools from which they have
been excluded because of race, and

Fails to provide for the non-racial assign-
ment of students new to the system who

enter non-desegregated grades.



ARGUMENT

The plan retains racial assignments of students

in grades purportedly desegregated.

1. The courf below found that a dual school
system existed in Jefferson County in which students had
been assigned to schools on the basis of race (R.
24-25). It is essential, if a school desegregation
plan is to conform to the requirements of the
Fourteenth Amendment, that it abolish the racial
assignment of students in desegregated grades.

The plan approved by the district court, however,

- simply provides that students in desegregated grades

may apply for transfer to a school previously attended
by students of another race and that; except where such
application is made and accepted, '"all pupils in all
schools of the Jefferson County School system will
remain assigned to schools to which they are now
assigned for the school year commencing September,

1965 (R. 31-32). 1In addition, the plan fails to
abolish the racial assignment of children not yet

in school by providing that Negro children entering



the first grade are to report to Negro schools and
white children entering the first grade are to report
to white schools, and that "upon such registration,
an application may be made by the parents for the
child's assignment to any school (whether formerly
attended only, or predominately, by White children,
or only by Negro children)" (R. 31).

In short, the plan retains the dual school
system based on race and places the burden of
transfer on Negro students in allegedl& desegregated
grades to leave the Negro schools to which they were
assigned. It violates the Fourteenth Amendment because

it retains the dual school system (Brown v. Board of

Education, 347 U.S. 483 (1954); Lockett v. Board of

Education of Muscogee County, 342 F. 24 225, 228 (C.A.

5, 1964)) and fails to provide a non-racial pasis for
assignment of students in desegregated grades who

fail to apply for transfer (Kemp v. Beasley, 352 F. 2d

14, 22 (C.A. 8, 1965)).

2. The plan is further defective because it
permits Negro students who wish to attend a school
previously attended solely by white students to do

so only after filing applications "in accordance with



existing regulations of the Board" (R. 31, 32, 33);
this requirement is not imposed on white students
already attending such schools who wish to remain
there.

The regulations vest authority for assigning
and transferring students in the Superintendent.
They provide that the applicant or his parent must
obtain an application form by appearing in person
before the Superintendent or the principal of the
school then attended by the applicant. They empower
the Superintendent to conduct interviews with the
applicant or his parents, as well as give examinations
and tests and conduct investigations which he deems
appropriate. Provision is also made for an appeal to
the Board from the Superintendent's determination.

Before the transfer application may be granted,
the regulations require the applicant to be evaluated
in light of the criteria in the Alabama Pupil Placement
Law._g/ (R, 96-104). (The Superihtendent testified that
he was not sure which of the Board's regulations would

be applied to transfers under the plan (R. 154-159,

212-213)).

3/ Title 52, section 61(4) of the Code of Alabama, 1940
(Recompiled 1958).

- 10 -




The imposition on Negroes wishing to attend
white schools of any requirement not applied to
white students attending those schools violates

the Fourteenth Amendment. Bush v. Orleans Parish

School Board, 308 F. 2d 491 (C.A. 5, 1962); Green

v. School Board of City of Roanoke, 304 F. 24 118,

123 (C.A. 4, 1962); Northcross v. Board of Education

of City of Memphis, 302 F. 24 818 (C.A. 6) cert. den.

370 U.S. 944 (1962); Norwood v. Tucker, 287 F. 2d 798
(C.A. 8, 1961). \

3. The Board, in submitting a plan as it was
entitled to do, elected to employ a method by which |
the choice of schools was, at least on the surface,
to be made by the students. But the Board submitted
and the court approved nothing more than a transfer
plan superimposed on a system of racial,aSsignments.
To be free of racial discfimination, a free choice

plan must provide at the very minimum: (1) that all

students in desegregated grades be given an opportunity

to exercise a choice of schools (Bradley v. School

Board, Richmond, Va., 345 F. 2d 310 (C.A. 4, 1965)

vacated and remanded 382 U.S. 103 (1965); Revised

IR | A : -
Statement{/45 CFR 181.43); (2) that where the number

4 /  The Department of Health, Education and Welfare

Tecently announced new school dese%regatlon guidelines.
6

31 Fed. Reg. 5623-34, April 9, 19 They are cited
as Revised Statement and gppear in an attachment to

this brief.

- 11 -




The plan fails to provide specific standards,
procedures, and notice for the exercise by
students of the right to attend desegregated
schools.

The plan fails to specify how or where
applications for transfer can be obtained, what
information must be placed on the forms, who may
execute the forms, what criteria will be applied
in ruling on applications, or the method of
assigning students whose transfers are denied.
In addition, the plan is silent as to the rights
of non-residents attending school in Jefferson

s/ -

County.

Specificity in free choice plans is
particularly important. Without a description
of the procedures to be utilized by Negroes
seeking to extricate themselves from Negro
schools, or the standards to be applied to
applicants, both white and Negro, exercising
their right to choose their school, neither the
court nor the parties can determine if the
choice afforded by the Board will be truly free.

If objections are to be made to the manner in

S5/ The Jefferson County system serves some
non-residents.

- 13 -




which the Board administers the plan, they will
have to wait until the plan is in actual opera-
tion. This means that the right of Negro children
to be admitted to public schools withoﬁt regard
to race or color might be further postponed.
Moreover, omitting basic information from
the plan can only result in students and their
parents being inadequately notified of their
rights under the plan and of the manner in which
such rights may be exercisé%{ If a free choice
plan is to live up to the standards announced by
this Court, it must give students entitled to a

choice of schools a clear opportunity to exercise

that choice. Stell v. Savannah Chatham County

Board of Education, 333 F.2d 55 (C.A. 5, 1964).

6/ The plan contains no notice provisions
for the school years following 1965-66.

- 14 -



It cannot do this without spelling out the
procedures under which Negro students are to seek
reassignment to desegregated schools and without
notifying the students and their parents of such

procedures.” = See the Revised Statement, 45 CFR

181.42-181.53.

7/ For example, for the 1965-66 school year
with a total enrollment of approximately 45,000
white students and 18,000 Negro students, 2&
Negro students attended schools with white
students. See the Affidavit attached to the
Memorandum in support of the Motion to Consolidate
and Expedite Appeals filed by the United States

in this case.

- 15 -



The plan fails to contain provisions designed to
eliminate the inferiority of schools traditionally
attended by Negroes.

In the court below the Government introduced
evidence showing that the facilities, curricula, and
pupil-teacher ratio is some Negro schools were 8
markedly inferior to those in all white schools.
(Intervenor's Exhibits 1, 3, &4, 5, 7, 8, 9, 11, 12,
13, 14, 16,.17, 19, 20, and 21). Illustrative of
this disparity is the existence of ultra-modern
white schools such as Shades Valley High School
(Intervenor's Exhibit 17) and of Negro schools
such as Docena Junior High School which is heated

by a pot-bellied stove and has outdoor toilet

facilities. (R. 233-234).

8/ The district Court referring to this evidence
stated:

I consider all of this irrelevant. As
far as I am concerned, the question
whether those separate schools are
equal is no longer relevant in this
area and I think that is the only
question the evidence tends to show

e« « « « I don't think the [separate
but equal] doctrine survives for any
purpose'. (R. 227)

- 16 -



This evidence, we believe, demonstrates the
need for relief that will equalize the educational
facilities traditionally attended by Negroes. Although
Brown v. Board of Fducation, 347 U.S. 483 (1954), required

that school boards move to eliminate the segregation of
schools and to that extent repudiated the "separate but
equal” doctrine, it did not remove the constitutional
obligation of the school boards, during the transition
period, to provide Negroes with an education equal to

that provided white children. Thus, in Carr v. Montgomery

County Board of Education, Civil Action No. 2072N (M.D.

Ala., March 22, 1966), Judge Johnson ordered the Board to
close seven inférior Negro schools before September 1966
and 14 more such schools by September 1967. He further
ordered the Board to provide remedial education to
eliminate the effects of past discrimination. 1In Baird v.

Benton County Board of Education, Civil Action No. 6531

(N.D. Miss., August 3, 1965), Judge Clayton ordered the Board

to provide uniform curricula and to equalize per_pupil
expenditures of comparable grade levels. And in Carroll

V. Bolivar County Board of Education, Civil Action No.

6531 (N.D. Miss., August 27, 1965), he granted similar

-17 -



relief ordering the Board not-only to provide uniform
curricula and equal per pupil expenditures at comparable
grade levels but also to maintain teacher-pupil ratios at
substantially the same levels for comparable grades. 1In

Anderson v. Canton Municipal Separate School District,

Civil Action No. 3700(J)(C) (S.D. Miss., August 5, 1965),
Judge Cox ordered the Board to install adequate flush
type toilet facilities in an ill-equipped Negro school.3/

See also, United States v. Carroll County Board of Educa-

tion, Civil Action No. GC 6541 (N.D. Miss., January 20, 1966).
It i; particularly important when the Board chooses to
desegregate under a plan which depends upon students choosing

their schools that the schools available in the system be
substantially equal. The continuing inferiority of schools
traditionally attended by Negroes perpetuates the racial
identity of those schools. If the dual system is to be
completely abolished, inferior schools which are readily

fdentifiable as Negro schools must be eliminated.

9/ Subsequently, , Judge Cox modified his order, upon the
motion of the Board and the stipulation ‘of the plaintiffs,
by allowing the Board to close the ill-equipped school and
move the children into another plant (Order of August 21,
1965).

- 18 -



D. The plan fails to contain a provision
designed to eliminate the racial segre-
gation of faculty and staff.

The inclusion of a provision in the plan designed
to eliminate race as a factor in the employment and alloca-
10/
tion of faculty and staff at this late date is essential.”

Singleton v, Jackson Municipal Separate School District,

355 F. 24 865 (C.A. 5, 1966); Bradley v. School Board,

Richmond, Virginia, 382 U.S. 103 (1965); Rogers v.

Paul, 382 U,S. 198 (1965). As the Court wrote in

Singleton v. Jackson Municipal Separate School District,

supra at 870:

In view of the necessity that the Jackson
School system be totally desegregated by
September 1967, we regard it as essential
that the plan provide an adequate start
toward elimination of race as a basis for
the employment and allocation of teachers,
administrators, and other personnel.

A desegregation plan, if it is to comply with

the rule announced in Singleton v. Jackson Municipal

Separate School District, supra, must (1) require the

Board to cease its practice of hiring and placing
teachers on the basis of race and (2) define a program

designed to correct the effects of past discriminatory

19’ The district court found that the Board staffed schools
by assigning white personnel to white schools and Negro
personnel to Negro schools (R.25).

- 19 -



1y

hiring and assignment practices.” = See the Revised

Statement 45 CFR 181.13.

Where a school board is operating under a plan

utilizing a freedom of choice (or transfer) method, the
desegregation of faculty and staff is particularly
important. As the district court said in Kier v.

County School Board of Augusta County, Virginia, 249

F. Supp.

at 246 (W.D. Va. 1966):

It is not enough to open the
previously all-white schools to
Negro students who desire to go
there while all-Negro schools con-
tinue to be maintained as such.:
Inevitably, Negro children will
be encouraged to remain in ''their
school,'" built for Negroes and
maintained for Negroes with all
Negro teach%;s and administrative
personnel. 1 See Bradley v.
School Bd., 345 F. 2d at %24
(dissenting opinion). This
encouragement may be subtle but
it is nonetheless discriminatory.
The duty rests with the School Board
to overcome the discrimination of
the past, and the long established
imaze of the '"Negro school' can be
overcome under freedom of choice only
by the presence of an integrated
faculty.

schools ''white' and ''Negro."

11/ As the Court said in United States v. Duke, 332 F. 2d
759, 768-69 (C.A. 5, 1964)%

An appropriate remedy ... should undo the
results of past discrimination as well as pre-
vent future inequality of treatment. A court
of equity is not powerless to eradicate the
effects of former discrimination.

12/ By maintaining a segregated or substantially segregated
faculties and staffs, the board has, in effect, labeled its
Brown v. County School Board of

Frederick County, Virginia, 245 F. Supp. 546, 560 (W.D. Va.,

1965); cf. Baldwin v. Morgan, 287 F 2d 750 (C.A. 5, 1961).

- 20 -



E. The plan fails to guarantee to students
who transfer that there will be no racial
discriminatlon or segregation in services,
activities, and programs, provided,
sponsored by or affiliated with the school

szstem.

The plan is silent as to the elimination of

racial discrimination in services, activities and
programs sponsored by or affiliated with the school

to which Negro students may transfer. Valid plans
must guarantee the absence of racial discrimination

or segregatién in connectionlgith all programs related

to the student's attendance.  Cf. Singleton v.

Jackson Municipal Separate School District, 355 F.2d

865, 870 (C.A. 5, 1966); Revised Statement, 45 CFR

181.14. This is particularly true under a freedom
of choice (or transfer) system for any such dis-
crimination or segregation would inevitably inhibit
free choice.

It is essential, therefore, that the plan spe-

cifies the availability of all activities, services

13/ 1Indeed, before Brown, where the state provided
one school for both races, it was prohibited from
discriminating on the basis of race in connection with
the school services, facilities and programs.

McLaurin v. Oklahoma State Regents, 339 U.S. 637
(1950).
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and programs on a nonracial basis and pro#ide that
any disqualifications or waiting period which might
otherwise apply to newly enrolled students will not
apply to students exercising their right to obtain a

desegregated education. Revised Statement, 45 CFR

181.14 (b)(1l). Similarly, if transportation services
are furnished, the plan must make ample provision to
guarantee that service will be provided on a nonracial

basis. Revised Statement, 45 CFR 18l.14 (b)(2).

- 22 -



F. The plan fails to contain a provision
allowing Negro students in non-desegregated
grades to transfer to schools from which
they have been excluded because of race.

In Singleton v, Jackson Municipal Separate

School District, 355 F. 24 865, 869 (C.A. 5, 1966),

the Court wrote:

The school children in still-segregated

grades in Negro schools are there by assign-

ment based on their race. This assignment

was unconstitutional. They have an absolute

right, as individuals, to transfer to schools

from which they were excluded because of

their race.

It is true that this Singleton decision was
rendered after the order of the district court in this
case was issued. But, since the Singleton transfer rule
is based on a constitutional principle, and is not merely
an aspect of transitional relief, it should have been
included in the plan. 1In any event, it is, of course,

proper for this Court now to require its inclusion in

the plan.
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G. The plan fails to provide for the.
non-raclal assignment of students
new to the system who enter non-
desegregated grades.

It is well established that valid desegregation
plans must provide for the non-racial assignment of
students new to the system who enter non-desegregated

grades. Augustus v. Board of Public Instruction of

Escambia County, Florida, 306 F. 2d 862, 869 (C.A. 5, 1962);

Armstrong v. Board of Education of City of Birmingham,

333 F. 24 47, 51-52 (C.A. 5, 1964); Stell v. Savannah-

Chatham County Board of Education, 333 F. 24 55, 64

(C.A. 5, 1964); Lockett v. Board of Education of Muscogee

County School District, Georgia, 342 F. 24 225, 228

(C.A. 5, 1965); Bivins v. Board of Public Education and

Orphanage for Bibb County, Georgia, 342 F. 24 229, 231

(C.A. 5, 1965); Singleton v. Jackson Municipal Separate

School District, 355 F. 2d 865, 867 (C.A. 5, 1966);

Revised Statement 45 CFR 181.72.
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RELIEF

In Singleton v. Jackson Municipal Separate

School District, 348 F. 2d 729 (C.A. 5, 1965), this

—— e ey ——

Court said that "The time has come for foot dragging
public school boards to move with celerity toward de-
segregation." The Court also said (348 F. 2d at T731):

We attach great weight to the standards
established by the O0ffice of Education.
The judiciary has of course functions
and duties distinct from those of the
executive department, but in carrying
out a national policy we have the same
objective. There should be a close
correlation, therefore, between the
judiciary's standards in enforcing the
national policy requiring desegregation
of public schools and the executive
department's standards in administering
this policy. Absent legal questions, the
United States 0Office of Education is
better qualified than the courts and is the
more appropriate federal body to weigh

. administrative difficulties inherent in

- school desegregation plans.

If in some district courts judicial guides
for approval of a school desegregation

plan are more acceptable to the community

or substantially less burdensome than H.E.W.
guides, school boards may turn to the federal
courts as a means of circumventing the H.E.W.
requirements for financial aid. Instead of a
uniform policy relatively easy to administer,
both the courts and the 0ffice of Education
would have to struggle with individual
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school systems on an ad hoc basis. If

judicial standards are lower, recalcitrant

school boards in effect will receive a

premimum for recalcitrance; the more the

intransigence, the bigger the bonus.

The Court emphasized that (348 F. 2d at 731).
"As to details of the plan, the Board should be guided
by the standards and policies announced by the United
States Office of Education in establishing standards
for compliance with the requirements of Title VI of
the Civil Rights Act of 1964."

In Price v. Denison Independent School District,

348 F. 2d 1010, 1013-14 (C.A. 5, 1965), this Court re-
peated its language in Singleton regarding the weight
to be given the standards of the O0ffice of Education

and then went on to say:

More than that, we put these standards to
work, To avoid the temptation to recalci-
trant or reluctant school systems to seek
judicial approval of a token plan as the
basis for Federal aid under alternative
(1) for court plans, the Court held the
Jackson plan inadequate and directed that
a plan modeled after the Commissioner of
Education's requirements (note 11, supra)
be submitted for the fall of 1965-66.

This signals what will be a frequent approach
to these cases as they.come to District Courts
and thereafter this Court. These executive
standards, perhaps long overdue, are welcome.
To many, both on and off the bench, there was
great anxiety in two major respects with the
Brown approach. The first was that probably
Tor the one and only time in American



constitutional history, a citizen --

was compelled to postpone the day of
effective enjoyment of a constitutional
right. In Ross v. Dyer, 5 Cir., 1963,

312 F. 24 19T, 194, we recognized that
under "a stailr-step plan Negroes not in
the eligible classes contlinue to suffer
discriminatory treatment.” That there
can be a moratorium on the enjoyment of
such rights runs counter to our notions

of ordered liberty. Second, this in-
escapably puts the Federal Judge in the
middle of school administrative problems
for which he was not equipped and tended to
dilute local responsibility for the highly
local governmental function of running

a community's school under law and in .
keeping with the Constitution.

By the 1964 Act and the action of HEW,
administration is largely where 1t ought
to be--in the hands of the Executive and
its agencies with the function of the
Judiciary confined to those rare cases
presenting justiciable, not operational
questions.

The Court of Appeals for the Eighth Circuit in
Kemp v. Beasley, 352 F. 2d 14 (C.A. 8, 1965), discussed

this Court's ruling in Singleton insofar as it relates

to reliance upon the H.E.W. guldelines. While agreeing
"that these standards must be heavily relied upon to
determine what desegregation plans effectively eliminate
discrimination," the Court of Appeals for that circuit
equally emphasized the responsibility of a federal court
to exercise i1ts own judgment in determining constitutional
issues.” The court states its conclusion as follows,

(352 F. 24 at 19):
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Therefore, to the end of promoting

a degree of uniformity and discouraging
reluctant school boards from reaping a
benefit from their reluctance the courts
should endeavor to model their standards
after those promulgated by the executive.
They are not bound, however, and when
circumstances dictate, the courts may
require something more, less or different
from the H.E.W. guidelines.

Although the Court of Appeals for the Fourth
Circuit has not had occasion to.consider the effect
of the H.E.W. standards, district courts in that
circuit have relied on them. See Kier ﬁ. County

School Board of Augusta County, 249 F. Supp. 239

(W.D. Va., 1966); Wright v. County School Board of

——— e = —— = ————

.January 27, 1966); Miller v. Clarendon County School

District No. 2, Civil Action No. 8752 (D. of S.C.,
April 21, 1966). In Miller, the most recent of these
cases, the District Court for the District of South
Carolina said, with reference to the H.E.W. standards:

Those standards have been adopted and
approved generally in other forums in
this circuit [citing Kier and Wright].
The orderly progress ol desegregation
i1s best served if school systems de-
segregating under court order are re-
guired to meet the minimum standards ;
promulgated for systems that desegregate
voluntarily. Without directing absolute

adherence to the '"Revised Standards" ;
guidelines at this Juncture, this court

will welcome their incluslion in any new,

amended, or substitute plan which may be

adopted and submitted. |
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This case, as well as each of the other school
desegregation cases now before this Court, illustrate
the need for this Court to review present judicial
enforcement methods to the end that thé orderly transi-
tion to desegregation can be accomplished with a minimum
of expenditure of Jjudiclal energy and with a maximum
correlation between current desegregation standards and
current desegregation practices. We suggest that this
end can best be reallzed by the adoption of a specific
decree to be entered in these cases by the district
courts. Thié is neither a fundamental change in
Jjudicial approach nor a departure from established
standards for desegregation. It would place in the
courts, as it must under our constitutional system the
primary responsibility for declariﬁg the rights of the
parties, and it would look to the Office of Education,
rather than to the school boards, for administrative
guidelines affecting desegregation so that (1) the
court will not be "in the middle of school administra-
tive problems," (2) uniformity in solving opefational
problems may be achleved, and (3) an efficient method
of supervising school board performance can be realized.

This Court in cases involving voter disc:imination
has approved the same type of relief here being urged.
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See United States v. Ward 349 F. 2d 795 (C.A. 5, 1965),

and United States v. Palmer F. 24 _ C.A. 5,

(No. 21646, decided February 8, 1966). In the Ward
case the Court in adopting the former decision there
proposed (349 F. 24 at 805) said:

[G]ood administration suggests that the
proposed decree be indicated by an
Appendix, not because of any apprehension
that the conscientious District Judge
would not faithfully impose every condition
so obviously implied, but rather because of
factors bearing upon administration itself.

It is not possible, or even desirable, of

course to achieve absolute uniformity.

But in this ever growing class of cases

which have their genesis in unconstitutional

lack of uniformity as between races, courts

within this single cilrcult should achieve

a relative uniformity without further delay.
Similarly in a recent decision involving jury discrimination
this Court has emphasized "the desirability of achieving
uniformity of the handling of the substantial number of
cases arising in this Court dealing with the same

questions of law." Scott v. Walker, F., 2d

(C.A. 5, No. 20814 decided March 31, 1966).

Thé necessary function of the court in'desegregation
cases is to guarantee that methods adopted for de-
segregation do not fall below constitutional limits.

It is not necessary to this function that the courts

define every administrative detail necessarily involved
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in day-to-day school administration. Under Title VI

of the Civil Rights Act of 1964 the Executive Branch

of the federal government must guarantee the fair use

of federal funds by prescribing the ordinary administra-
tive details inevitably involved in any workable de-
segregation plan. For the éourts to look to the
regulations and guidelines of the 0Office of Education
does not involve the abdication of any judicial function,
but instead is a rational.method of enforcement of law
under a uniform national policy.

Those regulations and guldelines are the product
of the expertiSe of the Office of Education. They reflect
the experience and knowledge of persons involved in the
day-to-day administration of the schools. The courts do
not have the staff, the facilities, or the time to under-
take with the same precision the function of defining the
Qorkings of the desegregation mechanism.

With these considéfations in mind we submit
to the Court the proposed decree set forth in the
appendix filed in connection with this brief and the
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six other school desegregation cases before this
Court to which the government is a party. The
substantive requirements of thé proposed decree
derive from the Fourteenth Amendment and the
decisions of the courts. The administrative

14/
details are largely drawn from the HEW Guidelines.

%ﬁ/ Recent court-approved plans which draw on the new’
guidelines are: Carr, United States v. Montgomery County
Board of Education, Civil Action No. 2072-N (M.D. Ala.,
March 22, 1966); Lee, United States v. Macon County Board
of Education, Civil Action No. bO4-E (M.D. Ala., March 1I,
1966) (entered by consent); Harris, United States v. Bullock
County Board of Education, CivII ActIon No. 2073-N (M.D.
ATa., March I1, 196b6) (entered by consent); United States
v. Lowndes County Board of Education, Civil Action No.
2328-N (M.D. ATa., February 11, 1966) (entered by consent);
McGhee, United States v. Nashville Special School District
No. T, CTivil Action No. 962 (W.D. Ark., March 3, 1966)
fentered by consent); Beckett, United States v. School Board
of the City of Norfolk, VIrgIinia, CIvil Action No. 22IF
SE.D. Va., March 17, I§665 genfered by consent). And see

ller v. Clarendon County School District No. 2, D.C.S.C.,
CTIvIT Action No. B752 decided April 21, 13Jbo.
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We have urged that this Court direct the dis-
trict courts in these seven cases to enter a speqific
decree along the line proposed herein. The records
in these cases fully support such relief. With the
use of this method of i&éi;gégki enforcement there
will no longer be occasion for the periodic submis-
sion by school boards of ''desegregation plans,'" the
hearing of objections to the plans and the submis-
sion of amended plans., Instead, the school boards
will clearly understand their obligations, and will
report to tﬁe court on a periodic basis. It may be
that supplementary enforcement proceedings will
occasionally be necessary, but hearings should be
less frequent and should produce more effective
results in bringing current practicés and current
standards closer. There will also be a higher prob-
.ability that desegregation will proceed more uniformly
among school districts under court orders and between
such school districts and those desegregating on a
voluntary basis under the supervision of the Office
of Education,

The courts would continue to have the final
responsibility for fixing constitutional standards

and for compliance with its decrees, The option is
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- 8till open to any school board to come into court to
prove that extf;ordinary circumstances compel modi-
fication of one or another of the provisions of the
decree, The private plaintiffs and thé United States
also retain their right, as they must, under our con-
stitutional system and Title IV of the Civil Rights
act of 1964, to come into court when necessary to
seek modification of or compliance with any provision
in the decree,

Special mention should be made of the faculty
provisions in the proposed decree and of the district
court decisions that have decreed specific and
detailed relief on this subject.

Principally within the past year, district
courts have been grappling with the problem of fram-
ing practical and effective relief for the desegrega-
fion of faculty. Some courts in framing their decrees
have focused upon the specific results to be reached
by reassignment of teachers who had théretofore been
assigned solely upon the basis of their race. TLowcll

v. School Board of Oklahoma City, 244 F. Supp. 971

(W.D. Okla. 1965), Kier v. County School Board of

Augusta County, Virginia, 249 F. Supp. 239 (W.D. Va,
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1966), The orders entered in these cases required
that the defendant school boards assign any empioyed
teachers and reassign already-employed faculty so
that the proportion of each race assigned to teach
in each school will be the same as the proportion

of teachers of that race in total teaching staff in
the system, or at least, of the particular school
level in which they are employed, This type of re-
lief is justified on the ground that if faculty
members had in the past been assigned without regard
to race such assignments would, as a matter of
mathematical probability, have yielded this same
result,

Other district courts in framing their decrees
on faculty desegregation have not been specific as
to the number of teachers.of each race that should
be assigned to each school in order to remove the
effects of past discriminatory assignments. These
courts have focused upon the mechanics to be followed'
in removing the effect of past discrimination rather
than upon the result as such., Thus, in Beckett v.

School Board of the City of Norfolk, Civil Action

No, 2214 (E.D. Va., 1966); Gilliam v, School Board !
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of the City of Hopewell, Virginia, Civil Action No.
3554 (E.D. Va., 1966); and Bradley v, School Board

of City of Richmond, Civil Action No. 3353 (E.D. Va.

1966), the courts approved consent decrees setting
forth in detail the considerations that would control
the school administrators in filling faculty vacan-
cies and in transferring already-enployed faculty

1Y
members in order to facilitate faculty integration,

l5/ The faculty provisions in the Hopewell case,
which were filed with the district court on April 8,
1966, read as follows:

The School Board of the City of Norfolk
recognizes its responsibility to employ,
assign, promote and discharge teachers
and other professional personnel of the
Norfolk City Public School System without
regard to race or color, It further
recognizes its obligation to take all
reasonable steps to eliminate existing
racial segregation of faculty that has
resulted £from the past operation of a
dual school system based upon race or
color:

In order to carry out these responsi-
bilities, the School Board has adopted
the following program:

1. Teachers and other professional
personnel will be employed solely on the

bagis of qualifications and without
regard to race or color,

(Cont, on following page.)
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In yet other cases, the district court, while
emphasizing the necessity of affirmative steps to
undo the effects of past racial assignments of

faculty and while requiring some tangible results,

15/ (Cont. from preceding page.)

2., In the recruitment and employment
of teachers and other professional per-
sonnel, all applicants and other
prospective employees will be informed
that the City of Norfolk operates a
racially integrated school system and
that the teachers and other professional
personnel in the System are subject to
assignment in the best interest of the
System and without regard to their race
or color.

3. The Superintendent of Schools
and his staff will take affirmative steps
to solicit and encourage teachers
presently employed in the System to
accept transfers to schools in which the
majority of the faculty members are of
a race different from that of the teacher
‘ to be transferred. Such' transfers will
v be made by the Superintendent and his
staff in all cases in which the teachers
are qualified and suitable, apart from
race or color, for the positions to
which they are to be transferred.

4, 1In filling faculty vacancies which
occur prior to the opening of each school
year, presently employed teachers of the
race opposite the race that is in the
majority in the faculty at the school

(Cont. on following page.)
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has not been specific either regarding the mechanics
or the specific results to be achieved. See Harrcis

v, Bullock County Board of Education, Civil Action

No, 2073-N (M.D. Ala, 1966); United States v. Lowndes

Board of Education, Civil Action No., 2328-N (M.D.

Ala, 1966); Carr v. Montgomery County Board of

15/ (Cont. from preceding page.)

where the vacancy exists at the time of
the vacancy will be preferred in filling
such vacancy. Any such vacancy will be
filled by a teacher whose race is the
same as the race of the majority on the
faculty only if no qualified and suit-
able teacher of the opposite race is
available for transfer from within the
System.

5. Newly employed teachers will be
assigned to schools without regard to
their race or color, provided, that if
there is more than one newly employed
teacher who is qualified and suitable
for a particular position and the race
of one of these teachers is different
from the race of the majority of the
teachers on the faculty where the
vacancy exists, such teacher will be
assigned to the vacancy in preference
to one whose race is the same,
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16/
Education, Civil Action No, 2072-N (M.D. Ala. 1966).

15/ In the Montgomery case the court'’s decree con-
tained the following provisions on faculty desegregation:

Race or color will henceforth not be a
factor in the hiring, assignment, reassign-
ment, promotion, demotion, or dismissal of
teachers and other professional staff,
with the exception that assignments shall
be made in order to eliminate the effects
of past discrimination, Teachers, prin-
cipals, and staff members will be assigned
to schools so that the faculty and staff
is not composed of members of one race,

In the recruitment and employment of
teachers and other professional personnel,
all applicants or other prospective em-
ployees will be informed that Montgomery
County operates a racially integrated
school system and that members of its
staff are subject to assignment in the
best interest of the system and without
regard to the race or color of  the
particular employee,

The Superintendent of Schools and his
staff will take affirmative steps to
solicit and encourage teachers presently
enployed to accept transfers to schools
in which the majority of the faculty
members are of a race different from that
of the teacher to be transferred.

Teachers and other professional staff
will not be dismissed, demoted, or passed
over for retention, promotion, or re-
hiring on the ground of race or color,

In any instance, where one or more teachers
or other professional staff members are

to be displaced as a result of desegre-
gation or school closings, they shall

(Cont. on following page.)
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The proposed decree set forth in the appendix
includes a faculty provision in general terms. It
does not seem desirable for this Court to compel
exact uniformity as to how faculty desegregation
should be accomplished in every school district
within the Fifth Circuit, The appellate court should
not prescribe ~a detailed faculty provision from
whiéh a district court could not depart. District
courts should be free to add specifics to meet the
particular situation., By its decree, this Court will
only be recognizing that there may be differences
between large and small school districts and between
urban and rural school districts,

At the same time, the decree does require
that a reasonable beginning be made and that a
reasonable program be achieved in the actual désegre-
'gation of the faculty. The decree makes it clear

that the school officials are (1) restrained from

1¢ (Cont. from preceding page.)
be transferred to any position in the

system where there is a vacancy for which
they are qualified.
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practicing racial discrimination in the hiring and
assignment of new faculty members, and (2) are
required to take affirmative steps to correct exist-
ing results of past racial assignments.

This, we believe, is the minimum to be re-
quired in any school desegregation decree. The
district courts, however, would be open to the
plaintiff and to the United States to seek more

specific relief if the facts warrant it.
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CONCLUSION

Deference to local responsibility for the
administration of school systems is a long established
principle in the law of school desegregation -- one
that continues to be wvalid today. Howé#er, we think
it disserves thé principle of local responsibility
to place upon school boards the difficult and
technical task of articulating judicial standards
and formulating workable mechanics for free choice
plans. The result is too often an inadequate plan
which necessitates further abrasive involvement
of the federél courts in local school affairé.
Instead, we urge that the Court to make the legal obliga-
tions of local officials as clear as possible and to
utilize the expertise of HEW in the formulation of
free choice mechanics. Local responsibility can then
be turned to the far more productive tasks of admin-
istration and performance.
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