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defined as a claim, lien, charge, or lia-
bility attached to and binding real prop-
erty. Following that definition, the dic-
tionary states that an incumbrance may
be a judgment lien, citing Bowman v.
Franklin Fire Insurance Co., 40 Md. 620,
631, or an attachment, Kelsey v. Remer,
43 Conn. 129. In view of these defini-
tions, it would appear that Hamilton and
Fall & Fall are encumbrancers within the
meaning of the statutes,

The Court has examined the many cas-
es cited by the parties and particularly
by the petitioners involving this ques-
tion and has found none to be exactly on
point. However, in the case of Burton-
Whayne Co. v. Farmers’ & Drovers’
Bank, 130 Ky. 389, 113 S.W. 445, 114
S.W. 288, we find a holding which is
rather persuasive. In that case an at-
tachment was levied on March 13, 1907.
Notice of filing the attachment was filed
on March 15, 1907. On March 26, 1907, a
person named Stutz and other creditors
filed attachments. They argued that
there was a technical defect in the lis
pendens notice and that therefore their
subsequent attachments took priority
over the prior attachment. The Court of
Appeals said that the question is ‘““did
Oscar Stutz and others file their attach-
ment with notice of the prior attach-
ment?” The Court held that the prior
lis pendens notice was on file and that
the date of filing of the attachment was
fastened to the lis pendens notice and,
therefore, the prior attachment had prec-
edence since they were on notice of the
prior attachment lien. The Court did not
say what would have been its ruling if it
had held that there was a sufficient no-
tice of lis pendens filed, but the inference
seems to be that if the notice was inade-
quate or had not been filed then the sub-
sequent attachment creditors would have
prevailed.

Plaintiff contends in its brief that the
attachments issued by Columbiana and
John Blue were defective. The Court has
examined the copies of the complaints
and attachment bonds filed by these in-
tervenors in the Fulton Circuit Court

and found that they are in compliance
with applicable statutory and case law.

In conclusion, it might be added that
equity aids the vigilant. Commercial
Transport was not vigilant and did not
file a notice of lis pendens in the Fulton
County Court which would have pre-
served its rights as against Hamilton
and Fall & Fall. Hamilton and Fall &
Fall on the other hand were vigilant and
did take the steps required by statute
to perfect their liens,

In accordance with this opinion, the
Court will sign a Judgment identical in
its wording to the Order tendered by in-
tervenors except for the fact that the
Court has designated it a Judgment be-
lieving this to be more appropriate.
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Edward and Darlene BAKER, with, and
in behalf of their minor child, Glenn
Anthony Baker, and all other persons
similarly situated, Plaintiffs,

V.
Allen HAMILTON, Sheriff and Jailor of
Jefferson County, Kentucky, et al.,
Defendants.

Civ. A. No. 7148.

United States District Court,
W. D. Kentucky,
Louisville Division.
April 25, 1972.

Class action by a mother and father
of youth who was sentenced to serve
time in county jail on behalf of youth
and on behalf of all others similarly sit-
uated in county for declaratory, injunc-
tive and damage relief. The District
Court, Allen, J., held that system used
by Juvenile Court Judge and his Trial
Commissioners of selective placement of
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45 juveniles in county jail in predisposi-
tional matters and of 15 juveniles as a
dispositional matter, even though these
commitments were for limited periods of
time, constituted a violation of Four-
teenth Amendment in that it was treat-
ing for punitive purposes the juveniles
as adults and yet not according them for
due process purposes the right accorded
to adults. The Court further held that
placement of juveniles in county jail
constituted cruel and unusual punish-
ment in violation of Eighth Amendment,
in view of cramped quarters, poor illu-
mination, bad circulation of air, broken
locks, no outdoor exercise or recreation,
and no attempt at rehabilitation.

Judgment accordingly.

1. Federal Civil Procedure €181

Action, which was brought by moth-
er and father on behalf of son who was
sentenced to four days in county jail and
on behalf of all other persons similarly
situated in the county, and which was
based on claims that imprisonment and
detention of juveniles in jail violated
rights of juveniles to due process of law
and that subjecting juveniles to impris-
onment with adults in jail constituted
cruel and unusual punishment, was prop-
erly maintainable as a class action. 28
U.S.C.A. §§ 1343(3, 4), 2201; 42 U.S.C.
A, § 1983.

2. Infants €=16.2

In enacting statute controlling cus-
todial disposition of children pending a
dispositional hearing, primary concern
of legislature was that children under
age of 18 should be treated differently
from adults who have committed crimes.
KRS 208.070, 208.080, 208.110, 208.-
110(4), 208.120, 208.130; TU.S.C.A.
Const. Amend. 14.

3. Constitutional Law €255

System used by Juvenile Court
Judge and his Trial Commissioners of
selective placement of 45 juveniles in
county jail in predispositional matters
and of 15 juveniles as a dispositional
matter, even though these commitments
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were for limited periods of time, consti-
tuted a violation of Fourteenth Amend-
ment in that it was treating for punitive
purposes the juveniles as adults and yet
not according them for due process pur-
poses the right -accorded to adults.
KRS 208.110(1), 208.120, 208.140, 208.-
200, 208.220(a), 208.330(3), 208.440,
208.520; U.S.C.A.Const. Amend. 14.

4. Criminal Law €=1213

Placement of juveniles in county
jail constituted cruel and unusual pun-.
ishment in violation of Eighth Amend-
ment, in view of cramped quarters, poor
illumination, bad circulation of air, bro-
ken locks, no outdoor exercise or recrea-
tion, and no attempt at rehabilitation.
U.S.C.A.Const. Ameund. 8.

—_———

Thomas P. McCarthy, Graham B.
Cooke, Legal Aid Society of Louisville,
Mitchell Charney, Jefferson County Ju-
venile Defender, Louisville, Ky., Joe A.
Cannon, Ralph M. Faust, Jr. National
Juvenile Law Center, St. Louis, Mo., for
plaintiffs.

J. Bruce Miller, Joseph V. Mobley,
Louisville, Ky., for defendants.

FINDINGS OF FACT AND CONCLU-
SIONS OF LAW

ALLEN, District Judge.

Preliminary Statement

This class action was brought by Ed-
ward and Darlene Baker, who are the
mother and father of Glenn Anthony
Baker. Subsequent to the filing of the
action, Sarah Ford, the mother of Perry
Ford, has entered her appearance as a
class plaintiff. The action is brought on
behalf of Glenn Anthony Baker, who
was seventeen years old at the time of
its filing and on behalf of all other per-
sons similarly situated in Jefferson
County, Kentucky. The action also is
brought on behalf of Perry Ford, who is
sixteen years of age.

Plaintiffs ask for declaratory, injunc-
tive and damage relief under Title 28
U.S.C. §§ 1343, 2201, 2202, and Title
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42 U.S.C. § 1983. The pleadings allege
in substance that the juveniles are being
unconstitutionally placed by the Juvenile
Court in the Jefferson County Jail. It
is alleged that imprisonment and deten-
tion of such juveniles in the Jail violates
the rights of juveniles to due process of
law under the Fourteenth Amendment in
that they are not provided rehabilitative
care and treatment and punishment
without having been committed and
found guilty of a criminal offense under
the laws of Kentucky.

It is also alleged that subjecting juve-
niles to imprisonment with adults in the
Jail constitutes cruel and unusual pun-
ishment in violation of the Eighth
Amendment of the Constitution both be-
cause of the physical inadequacy and
undesirable conditions in the Jail and
because the juveniles have not been
charged as being criminals under the
laws of Kentucky.

A temporary restraining order was is-
sued by this Court on January 7, 1972,
restraining the defendants from confin-
ing in the Jail all juveniles whose cases
were pending before the Juvenile Court,
excluding only those persons under
eighteen who have been prosecuted as
adults or for traffic offenses.

It was ordered that the Juvenile Court
be temporarily restrained from confin-
ing in the Jail any juveniles committed
pursuant to KRS 208.200, and allowing
the Juvenile Court the right to waive ju-
risdiction of an alleged juvenile offender
to the Circuit Court and pursuant there-
to to place the alleged offender in the
Jefferson County Jail by appropriate or-
der.

Defendant, Allen Hamilton, is the
Sheriff of Jefferson County, Kentucky,
and the Jailer thereof. Judge Louis J.
Hollenbach III is the Jefferson County
Judge. His signature is formally re-
quired on all orders entered by the Juve-
nile Court but usually this is done as a
formality inasmuch as the County Judge
cannot possibly devote his time to Juve-
nile Court matters.

Judge David Thompson is the Chief
Trial Commissioner of the Juvenile
Court Division. He has two Trial Com-
missioners who act under his supervi-
sion, Judge Darrell Owens and Judge
David Armstrong.

Arnold Robinson was the Warden of
the Jefferson County Jail from October
1971 to January 15, 1972.

Following the overruling by the Court
of the defendant’s motion to dismiss or
to consolidate and the filing of an an-
swer by the defendants in which the de-
fendants disputed the rights of the
plaintiff to bring this action as a class
action and denied all of the legal conclu-
sions alleged by the plaintiffs, as well as
some of the factual allegations, this ac-
tion was originally tried by the Court on
February 11, 1972. After the comple-
tion of plaintiff’s proof, defendants were -
granted a continuance and subsequently
filed their proof in the form of deposi-
tions of defendants, Hamilton, Thomp-
son and Robinson. Oral arguments were
held on March 27, 1972, and the case
now stands submitted to the Court for a
decision.

FINDINGS OF FACT

Glenn Anthony Baker, a seventeen
year old child, was sentenced by Judge
Thompson on January 3, 1972, to four
days in the Jefferson County Jail with
the remainder of his time to be spent at
Southwick Correctional Center for Ju-
veniles. At the time of the dispositional
hearing, Darlene Baker, Glenn’s mother,
was present but apparently no counsel
was appointed for Glenn and no psycho-
logical or psychiatric reports were re-
ceived. Judge Thompson committed him
to the Jail on the theory that a few days
confinement would constitute shock
treatment which would be of value to
Glenn. The only papers sent to the Jail
by Judge Thompson in this and similar
cases congists of what is known as a
Commitment Order which states that the
juvenile is being committed to the Jail
for a violation of KRS 208. Judge
Thompson testified that he thought Bak-
er had been guilty of prior delinquencies
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but that he could not be certain at the
time he was committed to the Jail.

James Matthews, seventeen years old,
was in the Jail in July 1971 for two
weeks. He was placed in solitary con-
finement for four days for creating a
disturbance. He claims that he had no
blanket or mattress furnished him and
that while in the hole he slept on the
concrete floor. He complained about
filth and human spit and vomit being
found near his cell.

Perry Ford, a sixteen year old juve-
nile, was confined to the Jail for about
four weeks. While there he stated that
he had to sleep on springs with a news-
paper serving as a cover until another
inmate left the Jail and gave him his
mattress. He testified as to an act of
homosexuality between two inmates in
the Jail and that advances were made to
him by two other prisoners. He had
been charged with storehouse breaking
and had been previously before the Juve-
nile Court five or six times.

Dr. Basil Komisaruk, a child psychia-
trist and physician who has had much
experience in juvenile delinquency, juve-
nile psychology, and juvenile court work,
examined the Jail on January 28, 1972,
He found it to be a deplorable facility
and described it as the worst he had
ever seen, He reached the opinion that
it was counterproductive and a repre-
hensible practice to place juveniles in an
adult jail, especially the Jefferson Coun-
ty Jail. He based this opinion on his
observation that juveniles are status
seekers and that they seek to pass what
is known as initiation rights and to ob-
tain acclaim from their peer group. As
to juvenile delinquents, he is of the
opinion that when placed in an adult jail
they try to identify with the older crimi-
nals and seek status by being placed in
such an institution. He did recommend
that in certain instances it might be
wise to afford the juvenile delinquent a
tour of the jail but that they should be
placed in an institution where they were
afforded educational facilities, recrea-
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tional facilities, clinical help and reha-
bilitation. He testified that some 25% to
30% of juvenile delinquents need psychi-
atric or psychological treatment.

The Court, with the consent of coun-
sel, visited the Jefferson County Jail in
late January, 1972. From the Court’s
observation and the testimony of the
witnesses, the following is found to be
the condition of the Jail.

It is an old structure built in 1907.
One of the defendants referred to it as a
“decrepit” structure and one admitted
that a characterization of it by a grand
jury as a disgrace was true. The Jail is
drafty and is subject to the influence of
extreme heat and cold on the outside.
Some of the windows were broken out
and many light bulbs needed replacing.
To the credit of the defendant Hamilton,
he has asked for an appropriation for
indirect lighting and for the replacement
of the windows. Many of the locks on
the cell doors have been inoperable and
here again Sheriff Hamilton has asked
for appropriatigns to remedy this situa-
tion. The cells themselves are 5 x9’
and have two bunks in them, a sink and
a toilet. They also have one overhead
bulb as illumination, The cells open out
onto walks on each of the four floors on
which cells are located. The materials
used in the Jail are practically all of
steel, and the steel has deteriorated to
such an extent that prisoners have often
been able to fabricate knives and other
weapons from the deteriorated metal.

The Jail contains a solitary confine-
ment cell which is known as the “hole.”
Judge Thompson described the condition
thereof as being horrible. Since the re-
straining order was entered, some ef-
forts have been made to improve condi-
tions there in the form of a light bulb
and a mattress.

When juveniles enter the Jail, some
effort is made to place them with lesser
offenders. Judge Thompson testified
that some of the tougher juvenile of-
fenders would be placed on walks with
more hardened criminals. The Jail con-
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tains about 400 inmates on the average.
The variety of prisoners held there
range from persons who have been con-
victed of the most serious felonies to
those who are awaiting trial for misde-
meanors and other minor offenses.
Federal prisoners are held there, also,
while awaiting trial, although it is con-
templated that they will soon be using
the facilities of the City Jail.

There has been one major disturbance
at the Jail during 1971 when tear gas
was used to quell the disorder. There
has been one suicide in the Jail during
the last year and three prisoners have
died there. There are fights on occasions
between inmates of the Jail, and there
was one occasion where an act of perver-
sion was performed upon a juvenile, al-
though apparently by five other juve-
niles. Many alcoholics are confined in
the Jail for periods of as much as ten
days and often go through their with-
drawal symptoms while there and add to
the confusion and noise of the Jail by
their shouts in manifestation of with-
drawal symptoms.

The Court found the kitchen facilities
to be clean and did not see any rats, ver-
min or bugs while in the Jail, although
it is admitted by the defendants that
some are bound to be in the building.
There is a small gymnasium which is
made available to less hardened offend-
ers, and there is a very small library.
There is a Chapel which is open to all
the prisoners for religious purposes.

The Jail employs a psychiatrist who is
there for two and one-half hours a week.
His primary duty is to confer with pris-
oners who are charged with crimes in
order to see whether or not they are ca-
pable of standing trial and assisting in
their defense.

Defendant Hamilton has recently em-
ployed a physician who will be on duty
for two hours a day each day of the
week. In addition, there are two nurses
who are on the Jail work force. Also,
the Jail has six social workers who act
as liaison between the prisoners and the
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outside world. As stated by defendant
Hamilton, they do not hold degrees in
social work and do not pretend to give
in-depth treatment or assistance to the
prisoners.

It is established that Judge Thompson
and his Trial Commissioners ordered
sixty juveniles to be confined in the Jef-
ferson County Jail in 1971. Forty five
were held there prior to disposition of
their cases, and fifteen were there for
periods of time ranging from as little as
twenty four hours to thirty days.

Since the entry of the gestraining or-
der, Judge Thompson had occasion to or-
der five juveniles who were at the juve-
nile detention center in Louisville to be
placed in the Louisville City Jail. He did
this on the basis of a report from the
Juvenile Center and without a hearing.
This occurred on the weekend when he
felt he could not obtain counsel for the
children, but it was his testimony that
where such emergencies do come up he
does not obtain counsel and have a hear-
ing but transfers the children immedi-
ately to an adult jail facility and then on
the next work day has the children
brought into his Court to determine
what should be done with them at that
time. He stated that in this particular
instance the children were called back
before him two days after their deten-
tion in the City Jail and that they are
still in the City Jail because they ad-
vised him that they liked the facilities
there.

Judge Thompson places juveniles in
an adult jail for detention purposes be-
cause of his belief that such juveniles
are so tough and mature physically that
they cannot be controlled at the deten-
tion center or have created a disturbance
at that center or have interfered with
its functioning. As to the others he has
placed in the Jail as a part of the dispo-
gition of their cases, this is done for
shock value and is not based on any psy-
chological or psychiatric advice given to
the Judge but purely because of his be-
lief that juveniles who are hardened
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physically and sophisticated in their out-
look should observe the realities that
confront them when they reach adult-
hood if they do not change their ways.

Judge Thompson is of the opinion that
confinement of juveniles in the County
Jail does not have any adverse effect on
them because of the relatively short pe-
riod of confinement. It is established
that Glenn Anthony Baker and Perry
Ford apparently suffered no physical or
mental harm as a result of their confine-
ment in the Jail.

Judge Thompson has a tremendous
case load amounting to some 700 to 800
cases which are disposed of by him, as
well as some 6300 more which are on his
docket. This would indicate on the basis
of a forty-two hour work week with the
cases that he has only five minutes or so
in which to study each case.

CONCLUSIONS OF LAW

1. Jurisdiction of this Court is vested
under Title 42 U.S.C. § 1983, Title 28
U.S.C. § 1343(8) and (4), and 28 U.S.C.
§ 2201.

[1] 2. This action is properly main-
tainable as a class action. See Jones v.
Wittenberg, 323 F.Supp. 93 (D.C.N.D.
Ohio, 1971). At page 99 of that opin-
ion, District Judge Don J. Young stated
as follows:

“It is apparent also that this action
can only be maintained realistically as
a class action, the class consisting of
those persons who at any given point
of time are confined in the Lucas
County Jail. The claims of any par-
ticular individual could easily become
moot at any time, and must become
moot within .a relative limited period.
It is also very difficult to demonstrate
that any one individual has suffered a
specific wrong which can be righted
without regard to the totality of
wrongs in the system.”

Jones v, Wittenberg was affirmed by
the United States Court of Appeals for
the Sixth Circuit in the case of Jones v.
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Metzger, 456 F.2d 854, decided and filed
March 14, 1972.

3. The next question to be decided is
whether or not the confinement of forty
five juveniles for detention purposes to
the Jefferson County Jail and fifteen ju-
veniles for dispositional purposes to the
same institution during the year 1971
constituted a violation of the Fourteenth
Amendment rights of those sixty juve-
niles. In this case it is to be noted that
Judge Thompson intends, if allowed to
do so by this Court, to continue the
practice followed in 1971 into the future,
and he also stated that it has been a
practice in the past to selectively send
juveniles to the Jefferson County Jail
for brief periods of detention or as a
part of their dispositional sentence.

KRS 208.080, 208.110, 208.120 and
208.130 effectively control the custodial
disposition of children pending a dispo-
sitional hearing, Without citing these
statutes at length, it appears that ordi-
narily the Juvenile Court issues a sum-
mons directing the custodian of a child
to bring the child before the Court fol-
lowing the filing of a petition of prelim-
inary inquiry pursuant to KRS 208.070.
If the Court feels that it is necessary
that the child’s custody be immediately
assumed by the Court, then he requires
the officer serving the summons to take
the child into custody and to place him,
in the case of Jefferson County, in a
permanent detention home. KRS 208.-
130(2) and KRS 208.080. See, also, KRS
208.110(4).

KRS 208.120 provides specifically that
no child under sixteen shall at any time
be detained in any police station, lockup,
jail or prison except that, on the basis
of a hearing for that purpose, by the Ju-
venile Court Judge, a child whose con-
duct or condition is such as to endanger
his safety or welfare or that of others in
the detention facility for children, may
be placed in a jail or other place of de-
tention for adults, but im a room or
ward entirely separate from adult pris-
oners. (Emphasis ours).
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As to the disposition of juveniles who
are not charged with a felony, KRS
208.140 and KRS 208.200 contemplate
that after a full investigation and final
hearing and a finding that the child has
committed a public offense, the court
may place the child either in his own
home, a suitable family home or board-
ing home or a private or public institu-
tion other than the Child Welfare De-
partment or commit the child to the
Child Welfare Department for an inde-
terminate period not to exceed the age
of twenty one.

[2] An examination of Chapter 208
reveals that the primary concern of the
legislature was that children under the
age of eighteen should be treated differ-
ently from adults who have committed
crimes. For example, KRS 208.110(1)
provides that children are not entitled to
bail. This provision has recently been
upheld by the Court of Appeals of Ken-
tucky in the case of Baker, Director of
Jefferson County Children’s Center v.
Smith, Ky., 477 S.W.2d 149 (1971).
Throughout the statutes are found ref-
erences to the welfare of the child. See,
for example, KRS 208.200(a), KRS 208.-
120, KRS 208.330(3), pertaining to re-
habilitation, and, more specifically, KRS
208.440 which provides that the Depart-
ment of Child Welfare shall be responsi-
ble for the development of such addition-
al facilities as are necessary and provide
an adequate and modern program for
the care, treatment and rehabilitation of
children. See, also, KRS 208.520 which
is to the same effect emphasizing the re-
habilitation, training and education of
juvenile delinquents.

In three recent decisions, the United
States Supreme Court has had occasion
to stake out the rights of juveniles in ju-
venile court proceedings. In the case of
In re Gault, 387 U.S. 1, 87 S.Ct. 1428, 18
L.Ed.2d 527 (1967), the Court specifical-
ly held that where a dispositional hear-
ing is held for a juvenile which may re-
sult in his confinement to a juvenile in-
stitution, he is entitled to the right to be
notified in writing of the hearing, the

right to counsel, whether appointed or
selected by him, the right to confronta-
tion of the witnesses and the right to
present evidence and cross-examine wit-
nesses produced by the state.

In the case of McKeiver v. Pennsyl-
vania, 403 U.S, 528, 91 S.Ct. 1976, 29 L.
Ed.2d 647 (1971), the Supreme Court
held that juveniles are not entitled to
jury trials in cases where their commit-
ment will be to a juvenile facility. A
concurring opinion by Mr. Justice White
states the applicable philosophy for the
juvenile court’s assertion of jurisdiction.

“Coercive measures, where employed,
are considered neither retribution nor
punishment. Supervision or confine-
ment is aimed at rehabilitation, not at
convincing the juvenile of his error
simply by imposing pains and penal-
ties A typical disposition in
the juvenile court where delinquency
is established may authorize confine-
ment until age 21, but it will last
only so long as his behavior demon-
strates that he remains an unaccepta-
ble risk * * *  Nor is the authori-
zation for custody until 21 any mea-
sure of the seriousness of the particu-
lar act which the juvenile has per-
formed.”

In Kent v. United States, 383 U.S.
541, 86 S.Ct. 1045, 16 L.Ed.2d 84 (1966)
the Supreme Court considered the re- -
quirements for a valid waiver of the ex-
clusive jurisdiction of the juvenile court
of the District of Columbia so that a ju-
venile could be tried in the adult crimi-
nal court of the District. Although the
Court’s decision turned on the language
of the statute, it emphasized the necessi-
ty that the basic requirements of due
process and fairness be satisfied in such
proceedings.

In Haley v. Ohio, 332 U.S. 596, 68 S.
Ct. 302, 92 L.Ed. 224 (1948), the Su-
preme Court held that the Fourteenth
Amendment prohibited the admissibility
of a confession by a fifteen year old boy
in a state court of general jurisdiction
under the circumstances of the case. As
stated in Gault, 387 U.S. on page 13, 87
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S.Ct. 1428, 18 L.Ed.2d 527, neither the
Fourteenth Amendment nor the Bill of
Rights is for adults only.

In Stewart v. Coughlin, No. 71C-1793
(D.C.N.D.IIl,, 1971), the United States
District Judge released four juveniles
held for confinement in a penitentiary
type institution for periods longer than
adults would be required to spend for
the same offenses. The Court held that
as a matter of fact and as a matter of
law this constituted a violation of the
equal protection law clauses of the Four-
teenth Amendment to the Constitution
of the United States (see page 23).

In the case of White v. Reid, 125 F,
Supp. 647 (D.C.D.C., 1954), Chief Judge
Laws points out at page 649 that in up-
holding the constitutionality of juvenile
court acts, the Courts have emphasized
not only that the proceedings are non-
criminal, but also that the institution
to which the juvenile is committed is not
of a penal character. On page 650 Chief
Judge Laws points out that the basic
functions and purposes of penal institu-
tions are punishment as a deterrent to
crime and that unless the institution to
which a juvenile is committed is intend-
ed for and adapted to guidance, care, ed-
ucation and training rather than punish-
ment, and unless its supervision is that
of a guardian and not that of a prison
guard or jailor, commitment to such in-
stitution is by reason of conviction of
crime and cannot withstand an assault
for violation of fundamental constitu-
tional safeguards.

In reaching its decision on this phase
of the case, the Court takes note of the
fact that the Jefferson County Jail does
not provide separate rooms or wards for
juveniles. It takes note of the fact that
it is a penal institution designed primar-
ily for punishment rather than rehabili-
tation. It takes note of the fact that
the Juvenile Court Judge does not hold
hearings as contemplated by KRS 208.-
120 before sending pre-dispositional ju-
venile offenders to the county jail, and
that the hearings are without counsel.
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[8] The Court is of the opinion that
the present system used by the Juvenile
Court Judge and his Trial Commission-
ers of selective placement of forty five
juveniles in the Jefferson County Jail in
pre-dispositional matters and of fifteen
juveniles as a dispositional matter, even
though these commitments be for limit-
ed periods of time, constitutes a violation
of the Fourteenth Amendment in that it
is treating for punitive purposes the ju-
veniles as adults and yet not according
them for due process purposes the right
accorded to adults. No matter how well
intentioned the Juvenile Court Judge’s
acts are in this respect, they cannot be
upheld where they constitute a violation
of the Fourteenth Amendment.

[4] We come now to the question of
whether or not the commitment of the
sixty juveniles referred to above in 1971
constituted a violation of the Eighth
Amendment of the United States Consti-
tution. The Court reaches the conclu-
sion that such confinement does violate
the Eighth Amendment and relies upon
the case of Jones v. Wittenberg, supra.
In Jones, Judge Young referred to the
conditions in the Lucas County Jail as
follows:

“We may suppose that the constitu-
tional provision against cruel and un-
usual punishment was directed against
such activities. In any event, when
the total picture of confinement in the
Lucas County Jail is examined, what
appears is confinement in cramped
and overcrowded quarters, lightless,
airless, damp and filthy with leaking
water and human wastes, slow starva-
tion, deprivation of most human con-
tacts, except with others in the same
sub-human state, no exercise or recre-
ation, little if any medical attention,
no attempt at rehabilitation, and for
those who in despair or frustration
lash out at their surroundings, con-
finement, stripped of clothing and ev-
ery last vestige of humanity, in a sort
of oubliette.”

Jones held that confinement in the Lu-
cas County Jail as to adults violated the
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Eighth Amendment. This Court realiz-
es that conditions in the Jefferson Coun-
ty Jail are not as bad as the Lucas
County Jail and that the officials of Jef-
ferson County are making substantial
efforts to improve conditions, but is of
the opinion that there are sufficient ele-
ments present in the Jefferson County
Jail to hold that confinement therein as
to juveniles constitutes cruel and unusu-
al punishment. Specifically, these ele-
ments are as follows—cramped quarters,
poor illumination, bad circulation of air,
broken locks, no outdoor exercise or rec-
reation, and no attempt at rehabilita-
tion, in addition to the condition of the
“hole”, which Judge Thompson described
as horrible.

Certain discussion arose concerning
the utilization of the Louisville City Jail
in lieu of the Jefferson County Jail on
those occasions when circumstances al-
legedly demanded such use. The Court
is of the opinion that the Juvenile Court
may employ the Louisville City Jail, but
only under extreme emergency condi-
tions and only then on a temporary ba-
sis. The Court is cognizant of the fact
that cases might arise where a young-
ster would be a hazard to the ordinary
juvenile facility, and, in the event that
maximum security measures were not
available at the juvenile center, that it
might be necessary for the Juvenile
Court Judge to place the juvenile tempo-
rarily in a jail-type institution. The de-
tention of juveniles in the Louisville
City Jail, moreover, is further limited
by the requirement that there must oc-
cur a preliminary hearing prior to incar-
cerating the juvenile offender and a sep-
aration of juveniles from adult prison-
ers, pursuant to KRS 208.120.

4. Plaintiffs have each claimed $100
damages. No proof was introduced to
show that they suffered measurable
physical pain or injuries to warrant re-
covery of monetary damages. There-
fore, their claim for damages is denied.

The Court will enter a permanent in-
junction forthwith following the entry

of this Findings of Fact and Conclusions
of Law.

Philip HALL, An Infant, by Lloyd Hall,
His Guardian Ad Litem, et al.,
Plaintiffs,

V.

E. I. DU PONT DE NEMOURS & CO.,
INC,, et al., Defendants.

Randy CHANCE et al., Plaintiffs,
V.

E. I. DU PONT DE NEMOURS & CO.,
INC,, et al., Defendants.

Nos. 69-C-273, 70-C-1107.

United States District Court,
E. D. New York.

May 18, 1972.

Actions wherein damages were
sought from explosives manufacturers
and their trade association for 18 sepa-
rate accidents in which children were in-
jured by blasting caps. On motions of
defendants in one action for dismissal,
severance and transfer or outright dis-
missal of severed claim and on motions
by defendants in other action attacking
legal sufficiency of certain claims, time-
liness of certain claims, joinder of par-
ties and appropriateness of forum, the
District Court, Weinstein, J., held that
in action in which recovery turned on
theories of joint liability, plaintiffs’ alle-
gations of joint knowledge and action
raised issues of fact and law sufficient
to preclude dismissal for failure to state
claim on which relief could be granted.
The Court further held that complaint
wherein three groups of plaintiffs, who
brought claims against asserted produc-
ers of injury-causing blasting caps,
presented claim of joint liability against
nonproducer or manufacturer on theory
of industry-wide responsibility for cer-
tain features of cap design did not state
claim on which relief could be granted,
in view of arbitrary:basis for selection
of only two of manufacturers to defend
against claim of industry-wide responsi-
bility and in view of absence of any de-



