
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
Derrick Phipps, et al., )  

Plaintiffs )  
 )  

-vs- ) No. 07 CV 3889 
 )  
Sheriff of Cook County and Cook 
County, 

) 
) 

(Magistrate Judge Cole) 

 )  
Defendants. )  

 
 

PLAINTIFFS’  RENEWED MOTION FOR 
 ENTRY OF A QUALIFIED PROTECTIVE ORDER 

Pursuant to Rule 26(c) of the Federal Rules of Civil Procedure, and 45 

C.F.R. 164.512 (e)(1), plaintiffs, by counsel, move the Court to reconsider the 

entry of  a Qualified Protective Order for the release of medical records of 

current and former inmates at the Cook County Department of Corrections.  

In support of this motion, plaintiffs state as follows: 

1.     Plaintiffs have identified 204 prisoners from “transportation logs” 

who are likely class members. Defendants have refused to produce medical 

records for any of those putative class members until plaintiffs produce a 

medical consent form signed by the putative class member. 
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2.    On August 5, 2008, the Court denied without prejudice plaintiffs’ 

motion to compel defendants to produce medical records of putative class 

members subject to a protective order.   (Docket 97). 

3.     All parties have an interest in determining the actual number of 

class members. Plaintiffs will use this information to formulate their strategy 

about the appropriate remedy; defendant Sheriff expects to use information 

about the actual size of the class to decertify the class. (Def. Motion for 

Extension of Time to Complete Discovery, Docket 122.)   

4.   The issue of whether  class members medical records can be 

disclosed without the prior consent of the individual patients was recently 

addressed by Judge Hart in Williams v. Blagojevich, No. 05 CV 4673 

(January 2, 2008) (attached as Exhibit 1).  There, Judge Hart concluded that, 

subject to a protective order, records were to be produced “without requiring 

the specific consent of the individual patient.”  The pertinent portion of the 

court’s opinion is set out below: 

 All the motions to quash raise the issue of privacy concerns 
regarding the expert examining medical records of the residents 
without first obtaining the consent of the residents. Protective 
orders are in place requiring that plaintiffs’ experts and others 
involved in this litigation keep the medical information 
confidential, whether the IMD resident is a class member or not. 
The protective orders comply with requirements of the Health  
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Insurance Portability and Accountabilty Act (“HIPAA”) that 
allow disclosure of medical records for litigation purposes without 
requiring the specific consent of the individual patient.  (emphasis 
supplied) 
 
Williams, supra, Mem.Op., January 2, 2008, 4.    
            

5.      The entry of a protective order covering the review of medical 

records of prisoners at the Cook County Jail to assist the attorneys 

prosecuting and defending class actions is not uncommon. Recently, a 

protective order covering record “protected health information” for a class 

consisting of current and former inmates at the Cook County Jail was 

entered on November 26, 2008 by Judge Kennelly in Parish v. Sheriff of Cook 

County, 07 CV 4369, attached as Exhibit 2. 

6.      The disclosure of protected health information in the course of 

litigation is permitted under 45 C.F.R. 164.512 (e)(1) pursuant to a court 

order.  A proposed protected order is tendered with this motion as Exhibit 3.    
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 It is therefore respectfully requested that the Court enter a Qualified 

Protective Order for the release of medical records of current and former 

inmates at the Cook County Department of Corrections. 

 

/s/ 
Kenneth N. Flaxman 

Kenneth N. Flaxman 

ARDC 830399 
200 S Michigan Ave, Ste 1240 
Chicago, IL 60604 
(312) 427-3200 
 
Thomas G. Morrissey, Ltd. 
10249 S. Western Ave. 
Chicago, IL. 60643 
(773) 233-7900 
 
Attorneys for the Plaintiff Class 
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IN THE UNITED STATES DISTRICT

COURT FOR THE NORTHERN DISTRICT

OF ILLINOIS EASTERN DIVISION

Michael Parish, et al., )

)

Plaintiffs, )

) No. 07 CV 4369

-vs- )

) (Judge Kennelly)

Sheriff of Cook County and )

Cook County, )

)

Defendants. )

PROTECTIVE ORDER

Pursuant to Rule 26 (c) of the Federal Rules of Civil Procedure and 45

C.F.R. §164.512(e)(1), the Court finds good cause for the issuance of a protective

order and ORDERS as follows:

1. The parties and their attorneys are hereby authorized to receive,

subpoena and transmit “protected health information” pertaining to all persons

confined at the Cook County Department of Corrections on and after August 3,

2005 to the extent and subject to the conditions outlined herein.

2. For the purposes of this protective order, “protected health information”

shall have the same scope and definition as set forth in 45 C.F.R. §160.103 and

§164. 501. Protected health information includes, but is not limited to, health

information, including demographic information, relating to either (a) the past,

present, or future physical or mental condition of an individual, (b) the provision

of care to an individual or (c) the payment for care provided to an individual or

which reasonably could be expected to identify the individual.
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3. All “covered entities” (as defined by 45 C.F.R. §160.13) are hereby

authorized to disclose protected health information pertaining to all persons

confined at the Cook County Department of Corrections on and after August 3,

2005 to attorneys representing the plaintiff class and defendants in the above

captioned litigation.

4. The parties and their attorneys are hereby authorized to use and disclose

the protected health information of persons confined at the Cook County

Department of Corrections on and after August 3, 2005 for the prosecution or

defense of this action, including any appeals. This includes, but is not limited to

disclosure to experts, consultants, court personnel, court reporters, copy services,

trial consultants, and other entities or persons involved in the litigation process.

5. Before disclosing protected health information of any persons confined

at the Cook County Department of Corrections on and after August 3, 2005 to

persons involved in this litigation, counsel shall inform each such person that

the protected health information may not be used or disclosed for any purpose

other than this litigation. Counsel shall take all other reasonable steps to

ensure that persons receiving the protected health information do not use or

disclose such information for any purpose other than the prosecution or defense

of this litigation.

6. Within 45 days after the conclusion of the litigation including appeals,

the parties , their attorneys, and any person or entity in possession of protected

health information received from counsel pursuant to paragraph four of this Order,

shall return the protected health information to the covered entity or destroy any

and all copies of protected health information pertaining to current and former

persons confined at the Cook County Department of Corrections, except counsel are

not required to secure the return or destruction of protected health information

submitted to the court.

7. This Order does not control or limit the use of protected health

information that comes into the possession of the parties or their attorneys from

a source other than a “covered entity,” as that term is defined in 45 C.F.R.
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§160.103.

8. Nothing in this Order authorizes counsel for the Defendants to obtain

medical records or information through means other than formal discovery

requests, subpoenas, depositions, pursuant to a patient authorization, or other

lawful process.

9. This Order does not authorize either party to seal court filings or court

proceedings. The Court will make a good cause determination for filing under seal

if and when the parties seek to file Plaintiff’s protected health information under

seal.

DATED: November 26, 2008

Enter:

___________________________

Matthew F. Kennelly 

United States District Judge
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CERTIFICATE OF SERVICE

I hereby certify that on the 10th day of  December, 2008, I electronically

filed the foregoing with the Clerk of the  Court using the CM/ECF system which

will send notification of such filing to the following:  Jamie Melissa Sheehan,

Ass’t State’s Atty, 50 W Washington St, Room 500, Chicago,  IL 60602, and

Daniel Francis Gallagher, Esq., Querrey & Harrow, Ltd., 175  W Jackson Blvd,

Ste 1600, Chicago, IL  60604-2827 , and I hereby certify that I have mailed by

United States Postal Service the document  to the following non CM/ECF

participants: none.

/s/ Kenneth N. Flaxman
______________________
Kenneth N. Flaxman
ARDC Number 08830399
200 S Michigan Ave, Ste 1240
Chicago, IL 60604-2430
(312) 427-3200 (phone)
(312) 427-3930 (fax)
knf@kenlaw.com (email)
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