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UNITED STATES BISTRICT COURT . -

: EASTERN DISTRICT OF NEW YORK A
| D. D ‘a minor, by and thmugh his Parent and Next w 0 3 2 4 8 9
Fnepd v.D, ¢
03 Civ. {
G Plaini;_iff,-
g -against- . C(}MPLAINTIDEMAND FOR
r ; URY

‘ Y{}i{K CITY DEPARTMENT OF EDUCATION,

' NEW YORK CITY § BOARD OF EDUCATION, NEW ﬁ @{pg@’l\,ﬂé /

SGhODl District 3('.' NELLY REAL-KORB, Chairperson, ¢ "Qh
j Corfmiitice on Preschool Special Education (CPSE)  «®
' District 30, RICHARD P. MILLS, Commissioner of the ¥ %QQ

.]OEL KLEIN, Chancellor of New York City Schools,

DRrANGELO GIMONDO, Superintendent, C{)mmuml}; $ .\‘b &

*Q\dg«

ngv Y;SCRSI;M& ]?.dufatlﬂ.n Department, THE CITY OF M ANN" M,J.

Defen:ﬂan'ts‘
i . w
1

- -X

. Plaiﬁtziff D. D. {by his mother and next friend, ¥, D.}, by his attorneys Emery

i

- Celij Cuti Brinckerhoff & Abady PC, for his Complaint alleges as follows:

. .
i
i

i
+

e © . PRELIMINARY STATEMENT

1. This is an action arising out of defendants’ viclations of D. D.’s federal

i
£

- st:atm:t:-r_'i,»r nghts under 42 U.5.C, § 1983, the Individuals with Disabilities Education Act

: (“]I}BA“), the Amﬂncans with Disabilities Act, and the Rehabilitation Act of 1973.

2 D D.isa dlsahled developmentally-detayed, four-year-old child. The

£
{

;.Daphnmcnt af Educatmn its own Committee on Preschool Special Education, its own hearing

_ n}fﬁcer, and D. D.’s mmher all agree: D. D. needs special education services immediately. Yet,
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: hbtv;viihstandin'g its &ir.'n'hearing officer’s order, the Department has for over eight months done

: nnthmg to pmwdf: tha “free appropriate public education” which D. D desperately needs, and to

' whlch he is entltlad undar federal law.

: _5_ ' 3. I}. ID. brings this action to compel the defendants to do what they are

-

__'t.}in"gaied to do :uﬁdel?{'the'statutas cited above: comply with the hearing officer's decision, comply

A

] .
1 .
E |

- with their own reconimendations for special education services, and compensate D. D. for the

g ma:_ij .;nnnt_hs of édu-:;i:ation that he has lost. . . seeks an injunction, damages, and related

i I -
religf.
B THE PARTIES
i o '
g 4. Plaintiff D. D. is  four-year-old child residing at 35-56 77® Strcet, in
{

; Jacksun nghts New York, I, D. has been classified as a child with a disability, as that term is

deﬁned in 2017, S C. § 1461(3)(B). By reason of D, D.'s disability, I. D. needs special education

and :related services. :

- 5. : D. I is and was at all times mentioned herein the son of V, D., his mother

i
and ¥Néxt Fnend m whs:rse custody and care he resides.

6. '_ Defendants Board of Education of the City of New York and Department

Cof Eéiu'(_;aﬁgn of the {jity ﬁf New York (referred to collectively as "Department™') is an entity

i

: c:rrga;n:iizad and ciﬁﬁﬁé under the laws of the State of New York whose purpose is to own,

-

" mainfain, and operate the public schools in New York City. The Department has established

P
‘i' .

.i.

: 1Iil‘ue 16 the c-:mfusmg reorganization of the Board of Education into the Department of
: Educanon, and their still somewhat murky legal status, plaintiff sues both the Board and the
i Dﬂpm'tment ’
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! '.pﬂ]fciés aﬁd_pmcéﬂui’}es; b-::rtli written and informal, concerning the implementation of the IDEA.
2 The* Department receives fu:nding pursuant to the IDEA, 20 U.S.C. § 1412, and therefore must
: «:-:unipd;.F with the statute § provisions. At all times relevant hereto, defendant Department was

| resljt}nmble for the pellc}', practice, supervision, implementation, and ccmduct of all Department

H

i

: and}was respensible fur the appointment, training, supervision, and conduct of all Department
f persiﬂnnel In ad-::lluﬂn, at all relevant times, defendant Department was responsible for enforcing
:.the lulcs of the Department and for ensuring that Department personnel obey the laws of the
Unl Statgs and of :the State of New York,

7.. - Defendant Joel Klein is Chancellor of the New York City Schools. As

R SRRt

| _ Schi}::-ls Chanoellm‘. aefandant Kiein has the power and duty to perform any duty imposed upon
: the Department Df Educanﬂn inclnding the cperation of all special education programs and
: servi;ccs At a]} umes relevant to the events described herein, defendant K.lem acted wnder color

4
of liw.of the State of_ _New York and in his capacity as an agent, servant, and employee of.

i : .
'defa:nq_.-ant New York; City and/or Department, and within the scope of his employment as such.

H
e
1

8 ]ja_:fendant Dr. Angelo Gimondo is the Superintendent of Community
. S-:_:hé:ol District 30. Gn information and belief, defendant Gimondo, as Superintendent, has

- anthority over and is responsible for the implementation, supervision and provision of

' eduéational pmgr_ams: for all children in District 30 including children with disabilities. At all

timés relevant to the re':vents described herein, defendant Gimondo acted under color of law of the
: State nf New York and in his capacity as an agent, servant, and employee of defendant New
ank Cit}' and/or Department and within the scope of his employment as such,

-1 9., Defendant Nelly Real-Korb is the Chairperson of the Committee on
i

[
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o
Preschm] Speclal Educatmn ("CPSE") in School District 30, Cn information and belief,

B S L

Defendant Real—Kurb as Chairperson, has authnrlty over and is responsible for the evaluations

: _and;educanonal pmg;ams of all children with disabilities in District 30. At all times relevant to
 the fevgnts described herein, defendant Real-Korb acted under color of law of the State of New

Ydrie and in her capaf&:ity as an agent, servant, and employee of defendant New York City and/or

- .~ ' D.ep:aﬁment and w1thm the scope of his employment as such,
o | 10. ;; Defendant Richard P. Mills is the Commissioner of the New York State
o1 o '
; Ed_ui:_aﬁan Dapart:rne}jt (“SED"}. As Commissioner, defendant Mills has the power and duty to
perf;arm any dut}r:imﬁﬂsed upon the SED, including the operation of all special edneation

pmgrafms and servlcas At all tirzes relevant to the events described herein, defendant Mills

ft ; actﬁ:d under color of law of the State of New York and in his capacity as an agent, servant, and
: ' .. 5 I

em jlﬂ}r'ee of SED, and w1thm the scope of his employment as such. SED is a recipient of federal
o i‘u:nds_ under the IDEA and is mandated by the IDEA to ensure the administration of special

. .edu-:fat_mn and related services to all children with disabilittes between the ages of three and

J

:-tw_e:gt}r._-one who res:de in the State of New York, including the disbursement of IDEA funds to

- - loca] school districts and on information and belief certification of private schools that can

{-: '
) prd'l.fid_e special edncation services to preschool children.

g R 11. . Defendant City of New York ("City") is a municipality organized and
- exisii_nig under the lm;rs of the State of New York. At all times relevant hereto, defendant City,

ac_filig 'ihroﬁg'h the Déiaarﬁnent of Education, was at least in part responsible for the policy,

S I .

' practice, supervision, implementation, and conduct of all Departrnent matters and was
"reépébnéible for the appointment, training, supervision, and conduct of ail Department personnel.

H i
3. N
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3 Iﬁ.-ah'ditinn' at all:rﬁlé#ant times, defendant City was at Ieast in pmt responsible for enforcing the

¢
P
L. .;:u'

[N,

-u‘m-

+

'.ruies nf the Dﬂparlm&nt and for ensuring that Department personne] obey the laws of the United

' :Stattes and of the St.ate of New York.

ek« b e i

S . 12 Defendants Milis, Klein, Gimondo, and Real-Korb are referred to

;_.co:ll?c':ﬁvely as the “jpdlvl{i_ual defendants.” Each individval defendant is sued individually and in

 his éjr her official caﬁacity. At all times mentioned herein, each individual defendant acted under

~the f:ulnr of New Tofk State law, in the capacity of an agent, servant and employee of defendant

_ .Délza_r'i;ment, défe_nd'aiit City, or SED and within the scope of his or her emﬁ_m}'meﬂt.

e T E

; SDICTION AND

13:. 5': This action arises under 42 ULS.C. §§ 1983 and 1988; the Individuals With

P

Dlsahllmes Educaucm Act (“IDEA™, 20 U.5.C. § 1400 ef. seq; the Americans with Disabilitics

!
i

'f Act:}c-f 199(] 42 U S. C § 12132 ef, seq.; Section 504 of the Rehabilitation Act of 1673, 20

R 51 C § 794, as amended by the Civil Rights Restoration Act of 1987; and New York State law.,

e ML, orm

| 14'._  The jurisdiction of this Court is predicated upon 28 U.S.C. §§ 1331,
? : '

f 1343(&)(3) and (4), 1357(a) and the doctrine of supplemental jurisdiction. .

15. Thf.‘- acts complained of occurred in the Eastem District of New York and
;

_ vé'ﬁt}é :is ludged_in thle _Court pursnant to 28 U.5.C. § 1391(b).

o i

DEMAND

| i6, Plaintiff demands trial by jury in this action.
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SR

: dlsainlad chlldren in the state, and to comply with the IDEA's procedural and substantive

' mandates

:-esta]:-hshed pmcedures for providing special educational services to children: with disabilities, set

i Sk FACTUAL ALLEGATIONS : T

| _ IT Congress enacted the IDEA to ensure that students with disabilities have

i
!

' meagning'ful aceess'f&public education. States who participate in the IDEA receive substantial

i

fedqral funds in axchangﬂ for their agreement to provide a free appropriate public education to all

IE_. !: Néw Yotk has chosen to participate in the IDEA framework, and has

PR ST

fn::-rth_ at N.Y. Edue. Law § 4401 et seq.

19. The primary mechanism for ensuring implementation of the IDEA's

marfdate of a free. approprlate public education is the Individualized Education Plan {("IEP"). An

: IEPﬂs a wntten statement prcpared for every child wﬂh a disability, that sets forth the special ¢

A

' educatmn and related services, supplementary aids and services, and program modifications or

supém‘ts for school p:.ISGnnEl, to be provided to the child, cr on behalf of the child.

i

P 20. ° D.D. was born on July 27, 1998 and lives with his parents in Jackson

i

g o :
: Heights, New York. - In September 2002, :v.hurl:i}F after he turned four, his parents sent him to

) schc-nl for the first tlme, at BWY preschool. BWY is a regular public school that offers no

N }

.'-specgal education services.

g et b

2. Smn after D. D. began aftending school, his moether asked the school to

5 eva]!uate him to detenmne whether he had any developmental problems. The school referred the

: matﬂer to the New Yc:-rk City Department of Education Committee on Preschcrnl Special

Educatmn (“CPSE”}, m school Dlstrmt 30.

?:Z ' . ;
;wuagaummzoﬁzwn . : 6

I
i
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g Lo

i 22. ¢ In Gctober 2002, CPSE arranged for a number of specialists to evaluate I.-
|
: D The evaluatmns revealed that D. D. had significant developmental difficulties. In cognitive

I . deya;lopment, D.D. _fun-:runned in the Slow Learner range according to SB-4, could not

J O o

X ' _comiprehend the congepts of ‘one’ or ‘more,’ compare sizes, or count with correspondence. D,

: D’é fine motor sicil_lzj{' a_n:d receptive and expressive language skills were all significantly delayed.

SN - ' .
D. I); was unable:to vaderstand descriptive concepts, group objects, or negatives. He was also

E. . . ok

- * onable to compare ﬂﬁjécts identify pictures, or identify body parts en self.: He could not use

S Cb

: L -' ve.rﬁﬂng, produce sentences, tell how an object was used, answer questions logically, use several )

: prnnnuns or teIl ahout remote events.
1

1
1
T
H

23, ';3 A licensed speech-language pathologist diagnosed D D. with “a severe
S j}hﬁimlagiaai di&ﬁrdﬂi'.” with “deviant phonological processes” in the areas of “assimilation,
_SFIIL‘DI;E reduction, stépping and final consenant deletion.”

24, After formal tests, the pathologist concluded that D. D.”s auditory

2 : ' ' cdmpf;ahensinn; e:xp'r;:ssi‘.'re communication, and total language skills were all in the 1* percentile,

, | o - :01_1:&- r;%al;_ of 1 to lﬂ{} where 1 is the lowest,

’ : 25, Based on these scores, D. D., who was 4 years 2 months old, had an age ._ ~'~
| equhralence of 2 years ﬁ months.

. . o :; 26; ] The pathologist also concluded that D. D. “exhibits a moderate to sever[e)
r E S exﬁges:slveirecapuvsfpraglnauc language disorder with skills greater than 50% delayed in

cn}m1panson to his chmncloglcal age,” as well as _“a moderate to severe phonological disorder

: rec_h(citjg intelligibilitjf.“ She recommended that D, I, receive speech/language therapy to

: impfﬁ‘i’e arl;iculaﬁﬁn %ékillé and receptive/expressive/pragmatic language skills to age appropriate

i
i S
| WATIZRMAMM2062WPD 7
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* minltés each individual session to facilitate improved performance in an education setting.”

'Wi'thE Gcnrgf: Grammaftikdpbulus', the District 30 CPSE representative, as well as a social worker

_'anﬂ A Spf:cml educatmn teacher to determine what special education services D. D). required.

M

. Case 1:03-c9-d24a;§,9-Dc.LM Document 1 Filed 05/16/03.age 8of 18 PagelD#: 8 . - ©

: 16‘._-’:’;1#.;

o 27. | D.D. also received an education evaluation, which determined that he

functmned in the 2 6 3.0 year range in cognitive skills, 2.0-2-6 year range for communication,

2. ﬂ22 6 range 111 finﬂ mutur skills, 2.0-2.6 range for social/emotional skills, and 2.0-2.6 range in

o adaptwe skills, The evaluatmn also noted D. D.’s “limited attention span” and inability to

i

| estahllsh and mamtam eye contact” or interact with other children; his inability to use plurals,

5 pqsﬁesswes, pmnouﬂ; or negative phrases; and fine motor skilis so poor that he was unable to

*‘open and close scissors. -

28. - A licensed psychologist also evaluated D. D., concluding that in cognitive

: fu_nc'ti;}ning, verbal réasvﬂning, abstractfvisual reasoning, guantitative reasoning, and short-term

E'memoi‘_? domain, D D was either in the “Low Average” or “Slow Learner” range. The

" psthulﬂglst recnmmandtd that D. ID. receive special education services to address delays in his

cn::gmtwa functmmng, social skills and communication skills.

29, ;': Finally, D. D. received an cccupational therapy evaluation, which found

; si-g.nif:icﬁnt deficits m finr;_ motor sKills and visval perceptual-motor skills,” and “[c]omposite

Joa

*fitie motor” skills™in the 2" percentile with a rating of poor.” The occupational therapist

recommended that ; DD, receive “occupational therapy services . . . two times per week for 30

!

1
i

30 As aresult of these evaluations, Ms. Dragun met at a formal conference

% At the end of the conference, Mr. Grammatikopoulos prepared an IEP for

' WALRZALNM2062 WD - 8
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: D]%} :::See iﬂ U S C*§ 1414(d), 8 N.Y.C.R.R. § 200.4(d)(2) (describing purpose, creation, and
_'confent of IEPs). |

. ’ '32_. The IEP recommended special education services of a "Half day integrated
: clas; 2172 hnurs: pef; day, 5 days per week with speech and occupational therapy as related
sarn.;lces " with a staifmg ratio in the class of eight students to one teacher, Specifically, the
f"recdlrrmlended related services were three weekly 30-minute sessions of sp-eech and

: laggqq_ge-twca sessmgs with one student and one sessien with three students-and one weekly,

: oﬁ;a-or;-une 3ﬂ-mi_nutif3 session of occupational therapy.

:' : | 33 The IEP set a "Projected Date of Initiation of IEP” for December 6, 2002,
wﬂlém two weeks; of the 1EP conference.

34: Becanse various doctors who evaluated D. D. had asked Ms. Dragun
'whctilér_anynné jI:' bér_fanﬂly had autism, she also decided te take her son for an evaluation by a

5 ne'ufol:ogist, Dr. F;faflf, on December 3, 2002,

35. Dr. Pefer determined that D. D. had "Pervasive Developmental Disorder

: featl:lras“ and “sp-eecli delay,” and recommmended speech therapy and twenty hours of ABA
_' (Apphed Behavmral Analysm} services per week.

36i Later in Decerber, Ms. Dragun sent a copy of Dr. Fefer $ report to Mr,

Gramﬂmtﬂcopoulqs,.the District 30 CPSE representative.

3 3'?, De:ceinber 6 came and went and D. D. received none of the services

i .k

: rec mended in the IEP Ms. Dragun repeatedly called Mr. Grammatikoponlos, asking him

....,g_h.. vt

: when D D, wuuld start (o receive the speech and occupational therapy recommended in the IEP.

But b/.[r Grammal:_ikoimulos was uhable to give a date when the services would begin, He would
. I . : -

WAIBZRIMMM2062.WPD 9
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<D f“‘_

say that there were no available slots and that D. I). was on a waiting list,

‘-l:--.nl-\.-.-- S
N

;-mﬂ

38_'. The: Department of Education alzo (apparently) wrote Ms. Dragun a letter

e g e

on Bec&mbar 5, 21][}2 (whlch she did not see nntil months later) stating: "At this time, there is no
"a,vaﬂab:ht}; for a Half Day Integrated program.”
i 39, f: Nnthmg changed in Jannary of this year, Ms. Dragun kept calling CPSE,
'bl_it fﬂwf,};'were stili ur;_!'ablé'.to provide any services or to provide a date when services would begin.

i
L

: DD f_‘eceiﬁed nc- speeah therapy and no occupational therapy in all of Jannary. He was also not
| plaﬁzed ina half-d:ay_. i:ﬁtegrated class.

i W On February 6, Ms. Dragun wrote a letter to CPSE begging them to help
her Son: N

. My son . . . had an \ [EP meeting on November 20%, 2002. He is approved to
attenda half day integrated program which he has been waiting for since then
with no avail or success.

I would like to request for a meeting so that we can discuss his [EP where he can

Cat least receive some type of services for the present time. Too much time has
been wasted where he i3 not getting any services. I feel it is crucial that my son
geis some type of services!!!!!

..
1.I-
1

:

: 41. 5-5 But nothing changed in February. Ms. Dragun was still told that D, D,
’ .

: wasdﬂn a walung hst and I:hat the Department of Education could offer him no special education

1' :
. g
- sawmas at all.

: ! o : .'
' 42, In nud-March Ms. Dragun retained counsel, who immediately filed a

: request for an Jmpartlal hearing before a Department of Education hearing officer, so that the

: 'offi{ er would order tﬁe Department to provide the services in the IEP.

b 43 W;thm two weeks, CPSE schednled a second conference for March 31,

e 1

: 2{]{}? to conmder amendmg the IEP to add the ABA services recommended by the neurologist,

i - :
: wmzmmdmzuﬁzm i 10

‘r

..-_.'r.::
i"
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!

? 'Dr %Fafer Dn Mar-::h 31 after a formal conference with Mr. Grannnaukopeulos and others, the

- : -CPSEcreatﬂd an amanded IEF for I, D. L
i - _ L
P 44, . ThlS second IEP made a "dual recommendation”; first, it reiterated all of -

e

the remnunendaunns from the November 20, 2002 IEP (half day integrated class, 2 1/2 hours per

5 day, 5 da}rs per weﬂk Wlth speech and occupational therapy as related services); second, it added

- | ten hﬂurs per week of ABA therapy from a special education itinerant teacher ("SEIT™), which is
; prn;ate one-oh-one therapy that can be gwen at ht}me

o 1 Y LA SuH throughout all of March, D. D. received no special education services
at al.’
o
i
! - j’
x _ “awaltmg placﬂm&nt nut:lficatmn“ letter to Ms. Dragun stating: " At this time, there is no

46. | [nstaad on March 31, after the second TEP, the CPSE sent another

:.avaflablllt},-' for a Half Day Iutegratﬂd class with speech and ccenpational therapy, as well as, no

avallablhty f-::-r a SEIT provider."

i .

) i
Esq:, a Naw Yﬂrk Clty Department of Education impartial hearing officer {"Hcanng Officer").

'Dn April 11, plaintiff had an impartial hearing before Mindy Wolman,

Mr. ;Graxmnatlkopuulos testifi ed as well as Elliot Golden, director of the central based support
:_te_an;'l for the N&w:Yc-;k City Depm-tmant of Education, and Ms, Dragun. Defendant Real-Korb
attmided the hearmg

R . ; A 48; During the hearing, the Department revealed that D D. was one of many
spééiai‘needs Chil;ll'ﬁi;l. who had received IEPs but were not receiving any services. The

L _D_éﬁpmﬁnﬂnt prnduced a waiting list of 69 such chlldren in District 30 alone (with names deleted).

49. Mr Gﬂl{ien also testified that there were hundreds of other children

WABINDAM20E2WED - 11
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B - Ihi\%lighout Uth;r:dis{'ﬁcts in New York City who had IEPs but received eiﬂ_ﬂ:r no services or only

. partial services.

 recéived none of 'i:he'ispe»cial education services recommended in the first IEP or the second IEP,

He reoewed no speech therapy, no occupational therapy, and no ABA therapy,

: D 1’cqu1rﬁd the’ servlces hsted in the March 31 IEP, and crdered the Department to implement the

: Mafch 31 [EP by Ma}r 1G and to provide him compensatory services this summer.

cm:lér.*; They haﬂre; st:ijl_ provided no special education services to D. D.

D, \i’ﬁ?ld receive?an},ﬁ special education services by September 2003,

" has substantially impeded his educational progress,

f‘;cmnpl:jr with the decij;i:.ions of impaitial hearing officers, fail to make siots available to children
{ whni ré_qtﬁrc special eﬁdugatinn, Tail to certify a sufficient number of schools to provide special

educatmn services toﬁ"pre'schec-l children, and fail to provide services mandated by the IDEA-—2ll

- of which apparently ﬁrﬂvanted D. D. from receiving the special education services he required—is
.b o

i

i
;o

i

50, . Throughout April, both before the impartial hearing and after, D. D. stiil

: 1

_51'. B}r de-::lsmn dated April 30, 2003, the Hearing Officer concluded that D.

.i-

52 Ma}r 10 has come and gene and the Department has not followed the

L g : 33. At the impartial hearing, the Department could not even guarantee that D,

-7 ¥ " In the absence of appropriate services or other assistance, D. D.s disability
E ; - . .

; i : 55_'. | The practice by which school districts do not implement their own IEPs of

.

pm'si,tstent and widesﬁfread. _

o .

' ’“ -+ 36, .; The individual defendants are aware, or should be aware, of this practice,
IR S
- but have failed totake sufficient steps to end it. . o :
:jﬁk;@ialzg\immmz.m : 12 ;

B
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b 1 g e e

v 5 Daféﬁdants’fai]urc to provide I, ID. with the services to which he is R

enuﬂe.d has had, and contmues to have, an irreparable impact on his education and his

; devp]_opment.
. 38, | As of the date of this complaint, D. D. has stili not received any of the '

:' spe?ml educatmn and related services recommended by the IEPs or ordered by the Hearing

o REETRE TR R A B, T R e T

: foicer
f 59, The acts of the individual defendants were reckless, willful, wanton,
N g

: maﬁcmus andfur mtentmnal thns entitling plaintiff to an award of pumnve: damages.
1

l_SlIi : Defendants acts proximately caused I. D. and his family mental and

; .em tmnal ln_]ul‘IES and anguish, impeded his development, and deprived D. D. of a free

-

SRR __ -appmpnate public educauon for over eight months,
- : T T A ST CLAIM FOR RELIEF
3 v 42 U.8.C. § 1983

61 Plamuff repeats and realleges the foregoing paragraphs as if the same were

: .ﬁi]ly aet forth at length herein,

j62.. B}r refusing to implement the erder of the Impar{ial Hearing Officer,

: refuis'iﬁg 100} implem&n’t any of the services recommended in the November 2002 and March 2003

0 e PETREER R T e D R e T e T T T e R el AR BRI e TR

A

'-IEPS faﬂlng te prowdﬂ D. D. any special education services at ail, and denying D. D, 2 free
:appfopnate puhllc educatmn, defendants deprived plaintiff of rights, remedies, privileges, and
munumtles guarant&eti to every citizen of the United States, in violation of 42 U.S.C. § 1983,

- _ ;:mclgldmg, but not llmlted to, rights guaranteed by the IDEA, 20 11.5.C. § 1400 et. seq.

1

| E . 63, Defendants acted undar pretense and color of state law and in their
1 RN

3 ol k _
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= mdmﬂual and ﬁfﬁmal capacmes and within the scope of their respective employments as City,

| SED andfc-r D-::partment employees and/or officers. Said acts by defendants were beyond the

s_fccqﬁe _-;:-f their jurisdittion, without authority of law, and in abuse of their powers, and said
- deféndants acted wilifuily, knowingly, recklessly, and with the specific intent to deprive plaintiff
. of his constitutional rights secured by 42 U.S.C. § 1983, and by the IDEA.

i 64, As a direct and proximate result of the misconduct, plaintiff sustained the

: daﬁiiaées hereinhéfor;é alleged, and defendants have caused D. D, injury, including irreparable

g Do - .
. injury; which will continue unless defendants are enjoined from their unlawful conduct,

N A AND F OND CLAIM FOR RELIEF
i _ . Individuals With Disabilities Education Act

i 65_'_ f:' Plaintiff repeats and realleges the foregoing paragraphs as if the same were
N i g
? fﬂﬂif'set forth at length herein,

66. : The IDEA creates aright for children with disabilities to have a free

b a gl e

. appﬁopnate public educatlon previded in conformity with a valid 1EP,

é- N

_ ﬁ?_. Tha IDEA creates procedural safeguards to ensure the right to a free
: app:;opnate publlc e:iucatmn, including the right to have an Impartial Hearing Officer's final
' demi;mn carried out hy any local educational agency that receives federal financial assistance

: und:iar the [DEA
) 5 )

1 s befendants' failure to (i) follow the order of the Impartial Hearing Officer,
SRR

L

A

- (if) 1mp1ement an}' c-f the services recommended in the November 2002 or March 2003 FEPS;
. }
_ (m) pmwde D D. an}f spamal education services, ax all, and (iv) provide D. D a “free appropriate

: pubhc educatmn.” are wulatmns of D. Ix.'s rights under the IDEA.

CWAIBZMIMM2062.WPD 14
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69 As a direct and proximate result of the misconduct, plaintiff sustained the

[ P T

' dmﬁages héreinbefdfa alleged, and defendants have caused . D. injury, including frreparable
(e -LOFS

: ll‘l_]llgl'j-’, which will continue unless defendants are enjoined from their unlawful conduct.

. AS AND FOR A THIRD CLAIM FOR RELIEF
- Americans With Disabilities Act

Trre 2T AR g A el S Rt

70.. Plaintiff repeats and realleges the foregoing parageaphs as if the same were

fullé set forth at length herein.

| ; 71. « As noted in the IEPs and evaluations of D. ., and as noted ahove, D. D.
: hﬁs ‘fde_::‘_vélppmenta.l dijsabiliﬁes, is on the antistic spectrum and has physical impairments that

: Subsit'a;ltialljr ]in.li!:_nn;.a or more major life activities, including tatking, communicating, learning,
anf_l?;;iﬁ-tcracting w1th -::rthers :

B

72, i As evidenced by his IEPs, D, D, alsc has a record of such impairment, and

AT

_is regarded as havingifsuch impaicment,

e wn gl

73 D, D. is qualified to receive a free appropriate public education in
' defendant’s schools. ,
j - ;

-1

e

74, Both District 30 (through two IEPs) and an Impartial Hearing Officer have

: deiemined that by reason of D, D.’s disability, he needs a placement with various special

: eduéatiion seivices, bﬁt_dcfendants have failed to provide this as ordered by the Impartial Hearing
[ o

- Offiger and as recomiended in the two [EPs,

75. Defendants, in failing to reasonably accommodate D, I>.'s disabilities by

s i ey

pmﬁii}i:ing him with tizjese services, and by failing to provide him with an appropriate education,
A
: hm;. discriminated against . I, on the basis of his disability in violation of the Americans with

H
H

WALS2AIMM2062, WPD L 15
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[T

" Diskbilities Act of 1990, 42 US.C. § 12132,

nf o

el

76. As a direct and pmximte.resuit of the misconduet, plaintiff sustained the

o e vman

; -dmﬁages hereinbefore alleged, and defendants have caused D. D. injury, inclnding irreparable

e e by

m_]ury. which will continue unless defendants are enjoined from their unlawful conduct.
: A .

‘AS A CLAIM FOR RELIEF
: Rehabilitation Act

by 4 o Tat

; ?T;, 5:: Plaintiff repeats and realleges the foregoing paragraphs as if the same were
i :
R
 fully set forth at lengl:h herein.
78, 5'; Defendants are recipients of federal financial assistance.

1

__¥ | -
: 79, i'. As nnted in the IEPs and evaluations of D. D,, and as noted above, D. D
e

__ has Havelopmental dlsablhtles, 15 on the autistic spectrum and has physical impairments that

: b

: su.tl:-sr.tant:a]13,F lumtona or more major life activities, including talking, communicating, learning,
. i- N i‘!

- and imterarctmg wnh others

80. As evidenced by his IEPs, D . also has a record of such impairment, and

am s

1Y rcgardtd as hawng such impairment.

-
R _ 81; . D, D, is qualified to receive a free appropriate public education in
: 1 . . )
' .defefndants’ 'schnals.
. » | .
. % g az-‘. Bc-th District 30 (through two IEPs) and an Impartial Hearing Officer have

: deteimm&d that by re:asan of D. I».’s disability, he needs a placement with varicus special
' education serwces, but defendants have failed to provide this as ordered b}r the Impartial Hearing

o Dfﬁper and as recammended in the two [EPs.

P . .
* : 83. ;J'Defendants. in failing to reasonably accommodate D, P."s disabilities by
23‘;

Wi 1mmnﬁ2w1:- L 16
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Bl | |

i -

Al R A "

progldmg him with Ijlj'lﬁ&ﬂ services, and by failing to provide him with an appropriate education,

- hayé:'{iiscriminated aéamm D. D. on the basis of his disability, in viclation of Section 504 of the

o R ER R T R

R:hiaﬁl:-ﬁilitatien Act uf 19’?3, 29 UU.S.C. § 724, as amended by the Civil Rights Restoration Act of

193*; | -
. 84; ‘As a direct and proximate result of the misconduct, plaintiff sustained the
p

' ds;ﬁi:ﬁgj‘as hereinhéfnr% éﬂeged, and defendanté have cansed D, I, injury, including irreparable

: inju}’j';.whi-:h"wi_l:l cofitinive unless defendants are enjoined from their unlawiul conduct,

b RTE TR R TR AT A TR AT e Ay R o e TR

H
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1
T
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I;halr e:mployees, agents, and all persons in active concert with them to provide all of the services
* and! me order of the Impamal Hearing Officer;
: 5 .
5
) { - '
' re;mbursement for an},F and alt expenses the D. D. has spent for evaluations and services,

; dﬂtegnuned at tnal

fDa

. M_g..m-_.

R o &Aﬂﬁoﬁ

L
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N

L WHEREFORE, plaintiff respectfully requests judgment against defendants as

;

' folléws:

(&) :. an n::rder temporarily, preliminarily, and permanently enjoining defendants,

to whmh D.D.is enutled under the IDEA, and to implement the recommendations of the IEPs

E

(B) . an order awarding compensatery education and services, and

b
; E (Cj an order awarding compensatory and punitive damages in an amouvnt to be

I‘

-.; i

b)) réasonable ﬁttc-rnaj,rs' fees and costs under 42 U.S.C. § 1988 and 20 U.S.C.

iﬁ@mmmmm

H
. ; _ (B) ! dlrectmg such other and further relief as the Court may deem just and
. -" 5
' pmf:er together w1t11 attorneys fees, interest, costs and disbursements of this action.

Ma}' 15, 2[}D3
New York New York
Yours, etc.,

EMERY CELLICUTI BRINCKERHOFF

R Tlann M. Maazel (IM 5724)
S - Matthew D. Brinckerhoff (MB 3552)
545 Madison Avenue, 31d Floor

SRR Doy New York, N.Y. 10022 oo

35 I . (212) 763-3000

. ; : i Attorneys for Plaintiff
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