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31)pcal'S and petitions this COlirt purSIIAnt to Tille 50, United Slates Code, Section 

I 861 (f)(2)(A) and Rule 33 of the Foreign Intelligence SurveiHancc Court Ru1es of 

Procedure to vacate, modify, or ftmffirm tho production order iss 

January 3~ 201.4. In support ofils petition, 

grounds. 
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FACTUAIJ BACI{GROlJND 

On Januury 3, 201 a production order isslled by this 

Court ))ui:mnut to 50 U.S.C. § 1861(c). In nU material resl)ects, the January 3: 20J 4 order 

(n copy of which is attached 8S Exhibit I) is idcn1icallo § ) 861 production orders 

previously jssued to and s complied with thf,; Juuunry 3, 

2014 production order, as It has with aU previous orders isslled pursuant to tllis autbority. 

~:.,L!.!!~",!,!",,:~U!l:!.~' Civil 

Action No. 13085 J (l{JL) (D.n.e. June 6, 2013). In Kluyman, the plaintiffs alleged, 

among other things, that the § J 861 order i~suud by tllis Court to Vt3riZ()U un APli125, 

2013 (and subst:{IUently made public) W(lS constitutionally flawed. On December 16, 

2013) Judge Leon issued 11 MCmOl'Ulldom Opinion (n copy of which is (lUnched us Exhibit 

2) in Klayman in Wl1ich he concluded that the "buJk col1cctionu a\lthorizcd by the April 

25,2013 01'<1131' served 011 Vcrizon wus "indeed an unreasonable search \111dcl' the FOlU'Ul 

AlnendmenLn Sey' Memorandum Opinion at 62. Judge Leon further directed (hat tho 

government cease collecting "any telephony metadata ~sooiated with [the Klaymatl 

plnintiftS'l personal Veri7.on accounts." See Memorandum Order nt 67, The judg~ then 

stayed 'his own ordea' pending appenl "in light of tho significant national secUtity interests 

at stake in this -case and the novelty of the constitutional issues." !!L. 
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I~EGAl, ARGUMENT 

The pr~ent l)ctition arises entirely udge Leon's 

Metnorandwn Order i)rO'VI01JS § 1861 production orders as part of 

the govenuucnt's blllk collcctioJl progl'uln. Court has upheld 

the legality of this .ptogram, in large part by roJiallce l)n th" holding in Smith v. Mnrvland, 

442 U.S. 735 (1979) that there is no roa8onnbl~ expectation ofprivacy in teJephony 

lncladata collected with a pen l'egistee. 1 s familial' with the 

development of the statutory language ill § 186) and with Ute operatiollaJ application of 

this provision to bulk collection nctivjties. always acted in 

good faith when complying with § j 861 orders) nlld such compliance fnlls squurely 

withinthcpl'ovisiOllS of 50 U.S.C. § 1861(c). 

Judge Leon's 1\1emol'undum Opinion introduces, ror tbe first timo, a quc~tion 

about the Jegal validity or an order issued hy this Court under § 1861. In the Klaym~1} 

matter) tho dis1t'iot court examined un actual § 1861 order served on Veri7.on and u~scrtcd 

jruisdictiOll to review the pJaintiffR' constitulinJlul claims arising from tllnt order. See 

!vicmomodulll Opinion at 31-34. Judge Leon t'cccivcd extensive fnetunl subm issions and 

Jegal argument from the government. In addition, he explicitly considered Smith Y. 

Mmylnnd and its progeny, ruOllg with the public versions of this Cmu'('s and UIC Fo.reigll 

Intelligence CoUlt of Review's opinionsl'elating to hulk collection activities. Judge Leon 

l'cjeclet.l the &'Ovelllnlent'N arguments unci, after a lengt.hy nnulysis, .fhlmd the holding in 

1 The only OpiJtiOU8 of this Coutt that _Possession, however) arc 1~~~ 
Court bll~ released 10 tlla public. Only secondnry orders uftbis Court aro 
orders Ihut lllny contain. the .lcgal rcmiunillg that underpin tllu Couet's onleT thal 
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Smith to be innppJicable to the specific activities mandated by the § 1861 order nt issue in 

the Kluymun litigation. See MemorondUIn Ot"dol' at 42-56. 

be the ense tbat tltis Court, in iS8ujng the January 3,2014 production order, htts already 

considered and rejected the analysj~ conlained in the Memorandum Order. 

not been provided with the Cowt's underlying legal analysis, however) 

beon allowed access tu such analysis pr~viouH1YJ and the order 

not refer to any consid"ration given to Judge Leon IS Memorandum Opinion. rn I ight of 

Judge J.con's Opinion, it is a"PI~)rOt)ffate ire directly of dlC Court in10 

tho legal basis for the January 3, 2014 production order. ulld 

33 petition is the appropriate mechanism to accomplish this inquiry 

~ctitions tlus Court, pursuant to 50 U.S.C. § 186 J (t)(2)(l\.) and FISC Rule 33 to 

vacate, modify, or reaffirm the current production order in light of the Memorandum 

Opinion issued in Klayman v! Ohnmn 011 December 16, 2013. 

_not requesting n stny of the January 3, 2014 production ordel_ 

wi1l continue to comply fbJly with thnt order unless othcnvisc directed by the Court. 

_ not l"Cquesti.l1g a hesting in this lllattCl'. !)UfsmUlt to 'F1SC Rule 63. (he 

undersigned attorneys request pcnnission to rCllfCS,cnt, havcfhc 

aUacht!d the requjl'ed har membership and security info1111ntion as Exhibil3. 

TOP SECRKTt.<SJtNOFORN 
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Respectfully Submitted, 
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CERTIFICATR OF S.ERVlC~~ 

I hereby certify that true and correct copies 
_including all exl1ibits, have been served this day by hand delivery on; 

Litigation Sccurjty Group 
2 Constitution Square 
145 N Stl'cctJ N.H. 

1 declare under penalty ofpcrjwy under the laws ofth~ United Slales thal the 
foregoing is true and correct. 

DO(Cll this 22"d (illY of J~ujuary, :lU ) 4. 

TOP S I£CRl!;tlYlS:lJNOFORN 
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Case 1:13-cv-00851 .. RJL Document 4U Filed 12/16/13 Page 10168 

UNITED STATES DISTRiCT COURT 
FOR THE DISTRICT OF COLUMBIA 

•• - ... ---..... _" ........ 4It ........ -.W ... .,._ ••• __ ... _ ... _., ................... I11111 ... .,~ .......... ......... ... 

KLAYMAN et al., ) 
) 

Plu ill tiffs. ) 
) 

~ ) 
) 

OBAMA ct al. t ) 

) 
Defendants. ) "---. ___ w..w_~W __ .N_ .. ~ ____ .w ••• _M ___ . ______ .. ___ ._~ ___ ~.~~_A_ 

KLA YMAN ct flit, ) 
) 

Pb\lntiff, ) 
) 

v. } 
) 

OBAMA et al., ) 
) 

D"fend.lIus. ) 

CIvil Action Nu. 13 .. 0851 (RJL) 

FILED 
DEC 1 6 2013 

CIDll u.s. Dlslrlol /( Bankruptcy 
OOUTts fot tho DIstrict cf CotumbJa 

~MORANDUM Ol'l~101!. 
DcCenlbel' 1~20J3 [Okt. /I 13 (1'10.13 .. 0851), fI."10 (No. 13~0881jJ 

On June 6) 20 I 3, plninti fis brought the Ht's! of two related lawsuits challenging the 

constit\ltio~aJity and stflt\ltOl'Y tlu1hol'izution of certain intcJligcncc .. guthering prnctices by 

the United Stotes government relating to the wholesale coJrccLiQJ) of the phone ,'eeol'd 

Dletadata of all U.S. citizens. t These related cases ure two of several1awsuitsl arising 

I PlaJntiff.~) seCOnd !mit was flied Jess than a weck later Oil June 12,2013$ and challenged the 
cDnstitutionality und statutory authorization oflhe govcrmmml'::i ooUection of bot 11 phone aud 
Int.ernet 1l1otadota l'e¢Ol'ds. 

2 The compJuint in AC/,U &I, Clapper, Civ. No. 13-3994, which was filed in the United Stales 
District CQurt. Jor the Southern District of New York ora June 11,2013, alleges claims similar to 

1 



•. • t •• ............. or •• t '! _ ...... , •• :.o'\ .... I ... .! ... t:~·'~· .. :-.... " ... ~ ... 1 ••• " .. ~ •• , ... , ••••• :. •• \1\',. ... ~I'" ~ •••••• ,. ..................... " , 

EXHIBITS 




