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OPINION

McKEOWN, Circuit Judge:

Joe McMurray and other residential telephone and internet customers (collectively "McMurray")
appeal from the district court's dismissal of their complaint against government officials and a group
of telecommunications companies. McMurray challenges section 802 of the Foreign Intelligence


http://scholar.google.com/scholar?scidkt=5281245815244534543&as_sdt=2&hl=en

Surveillance Act ("FISA") as an unconstitutional taking under the Fifth Amendment. Section 802
allows the U.S. Attorney General to certify that a telecommunications company provided assistance
at the behest of the government in connection with investigation of terrorism, thereby triggering
immunity from suit for that company. McMurray rests his takings claim on the theory

that 931*931 application of § 802 requires dismissal of his case and thereby negates his causes of
action under various federal statutes. We affirm the district court's dismissal of McMurray's Takings
Clause claim for lack of jurisdiction.

BACKGROUND

In 2005, the news media reported that President Bush, in the wake of the September 11, 2001
terrorist attacks, ordered the National Security Agency ("NSA") to conduct warrantless
eavesdropping and the NSA obtained the assistance of major telecommunications companies to do
so. McMurray and numerous other customers filed suits against telecommunications companies and
government officials challenging the warrantless eavesdropping. On July 7, 2008, at least partly in
response to these suits, Congress enacted the FISA Amendments Act of 2008, Pub.L. No. 110-261,
122 Stat. 2435 ("FISAA"), codified at 50 U.S.C. § 1885a. Of relevance here is FISA section 802, a
provision added by FISAA, that renders telecommunications companies immune from suit if and
when the Attorney General of the United States certifies certain facts to the appropriate United
States district court.

McMurray filed a complaint in the Southern District of New York in July 2008; he alleged that section
802 represents an unconstitutional taking, violates the doctrine of separation of powers, and
abridges his right to due process, and sought declaratory and injunctive relief. The case was
transferred to the Northern District of California in January 2009 as a "tagalong action" to a
multidistrict litigation ("MDL") matter stemming from the challenges to the NSA's warrantless
eavesdropping. Soon after, the United States and the telecommunications companies filed motions
to dismiss.

The district court dismissed the complaint on three grounds: (1) the court "lack[ed] jurisdiction to
address the merits of [the] takings claim [because] Congress has provided a means for paying
compensation for any taking that might have occurred," (2) "a Takings Clause claim would not in any
event lie against the telecommunications companies because they are not governmental entities and
therefore cannot effect an actionable taking,"; and (3) McMurray has "no constitutionally-protected
property right in [his] alleged cause of action" because "[i]t is well-established that no property right
vests in a cause of action until a final, unreviewable judgment is obtained."

In briefing on appeal, McMurray argued only his Takings Clause claim and incorporated by reference
the constitutional arguments made in Hepting v. AT & T, a companion appeal. Hepting v. AT &

T. Ordinarily we do not permit parties to incorporate by reference briefs in other cases.!! Here,
however, the cases have followed a parallel path through the MDL process, so in this rare
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circumstance we accept the incorporation. McMurray's other constitutional claims were fully briefed
and argued in the Hepting appeal and are disposed of in the contemporaneously filed
opinion Heptingv. AT& T, ___ F.3d ___ (9th Cir.2011).

ANALYSIS

Although McMurray's Takings Clause claim is a novel approach to application 932932 of section
802, ultimately it is misguided. The Takings Clause provides that "private property [shall not] be
taken for public use, without just compensation." U.S. Const. amend. V. In this suit McMurray seeks
equitable relief rather than damages. However, as the Supreme Court wrote in Ruckelshaus v.
Monsanto Company, under the Takings Clause, "Equitable relief is not available to enjoin an alleged
taking of private property for a public use, duly authorized by law, when a suit for compensation can
be brought against the sovereign subsequent to the taking." 467 U.S. 986, 1016, 104 S.Ct. 2862, 81
L.Ed.2d 815 (1984) (citing Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 697, n. 18,

69 S.Ct. 1457, 93 L.Ed. 1628 (1949)).

The Tucker Act—the statutory mechanism for pursuing damages against the United States—
authorizes "a suit for compensation ... subsequent to the taking" in the United States Court of
Federal Claims, and in limited circumstances, the district courts. 28 U.S.C. §§ 1346, 1491. The
Tucker Act remedy for compensation is generally available unless Congress has explicitly precluded
its application. A statute must "reflect an unambiguous intention to withdraw the Tucker Act remedy"
before the courts will hold that it has done so. Ruckelshaus, 467 U.S. at 1019, 104 S.Ct. 2862. No
such intent is evident here.

Following the dictate of Ruckelshaus, we held that a "takings claim is premature until [appellants]
have availed themselves of the process provided by the Tucker Act." Bay View Inc. v. AHTNA,
Inc., 105 F.3d 1281, 1285 (9th Cir.1997) (internal alteration and quotation marks omitted). Bay
View determines the outcome of McMurray's appeal. InBay View we explained:

[TThe government need not provide immediate compensation at the time of the taking; it must simply
provide an adequate process for obtaining compensation.

The federal government has provided such a compensation process by consenting to suit in the
United States Court of Federal Claims under the Tucker Act. 28 U.S.C. § 1491(a)(1).... The critical
question in a takings case, therefore, is whether a Tucker Act remedy is available for claims arising
out of takings pursuant to an act of Congress.

Id. (internal alteration, quotation marks, and citations omitted). Bay View continued: "The simple fact
is that we have no jurisdiction to address the merits of takings claims where Congress has provided
a means for paying compensation for any taking that might have occurred." Id. The Tucker Act is not
merely "a jurisdictional hurdle against the payment of damages"; it also serves as "an impediment to
equitable relief.... Because a compensation remedy is available, any taking that may have occurred
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simply cannot violate the takings clause." Id. at 1286. Bay View could hardly be clearer precedent for
the district court's determination that it lacked jurisdiction over McMurray's takings claim. McMurray
failed to seek just compensation from the Court of Federal Claims, and this failure was fatal to his
case.

Not surprisingly, our sister circuits have come to similar conclusions:

A takings claim is not ripe until (1) the relevant governmental unit has reached a final decision as to
how the regulation will be applied to the landowner, and (2) the plaintiff has sought compensation for
the alleged taking through whatever adequate procedures the state provides.

Severance v. Patterson, 566 F.3d 490, 496 (5th Cir.2009) (citing Williamson County Reqg'l Planning
Comm'n v. Hamilton 933*933 Bank, 473 U.S. 172, 186, 194, 105 S.Ct. 3108, 87 L.Ed.2d 126
(1985)); see also Alto Eldorado P'ship v. County of Santa Fe, 634 F.3d 1170, 1174 (10th

Cir.2011) (restating the holding in Williamson); Peters v. Clifton, 498 F.3d 727, 731-32 (7th

Cir.2007) (same).

McMurray argues in passing that the district court has concurrent jurisdiction for civil actions against
the United States in which the damages claims do not exceed $10,000 under the Tucker Act. 28
U.S.C. § 1346 (2011). This argument does not resolve the jurisdictional problem. As McMurray
himself points out, his "case demands no monetary damages from any party." We take him at his
word.

CONCLUSION

The district court correctly dismissed McMurray's complaint for lack of jurisdiction. Consequently we
need not reach the merits of his Takings Clause claim.

AFFIRMED.

[1] See Circuit Rule 28-1(b) ("Parties must not... incorporate by reference briefs submitted to ... this Court in a prior appeal,

or refer this Court to such briefs for arguments on the merits of the appeal."); see also United States v. Ullah, 976 F.2d 509,
514 (9th Cir.1992) (noting court "will not ordinarily consider matters on appeal that are not specifically and distinctly argued

in appellant's opening brief") (quoting Miller v. Fairchild Indus., Inc., 797 F.2d 727, 738 (9th Cir.1986)).
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