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E-Filed: 03.29.10

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CROSBY WILFREDO ORANTES-
HERNANDEZ, et al.,

CASE NO. CV 82-01107 MMM (VBKXx)

Plaintiffs, ORDER GRANTING IN PART PLAINTIFES’
MOTION FOR ATTORNEYS’ FEES AND
COSTS UNDER THE EQUAL ACCESS TO
VS. JUSTICE ACT
ERIC HOLDER, Attorney General of the

United States,

Defendant.

N’ N’ N’ N N ' N N N N N N N’

I. PROCEDURAL BACKGROUND

Plaintiffs filed this action in 1982, challenging practices and procedures allegedly eployed
by the Immigration and Naturalization Service (“INS”) to detain, process and remove Salvadoran
nationals who had entered the United States. Plaintiffs sued on their own behalf and on behalf of
a class of “all citizens and nationals of El Salvador eligible to apply for political asylum . . . who .
.. have been or will be taken ito custody . . . by agents of theDepartment of Homeland Security].”
Orantes-Hernandez v. Meese, 685 F.Supp. 1488, 1491 (C.D. Cal. 1988), aft’d, 919 F.2d 549 (9th
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Cir. 1990) (“Orantes II). Judge David Kenyon certified the Orantes class on April 30, 1982

On April 29, 1988, Judge Kenyon entered a peranent injunction nandating that the INS use
specific procedures when detaining, processng and renoving Salvadoran immigrants. SeeOrantes
11, 685 F.Supp. at 1511-13. On July 2, 1991, he modified the injunction to add four conditions that
applied solely to the Port Isabel Service Proces  sing C enter in Port Isabel, Texas (“  Orantes
injunction”). He also approved a settlement of plaintiffs’ application for attorneys’ fees and costs
incurred to that point in the litigation. On Sepember 28, 2004, the court entered a stipulated order
clarifying the term s of the injunction to elim inate the possibility that the Office of Refugee
Settlement could be held to be in violation of its terms.

On November 28, 2005, the governnent filed a notion to dissolve the injunction. It asserted|
(1) that there had been a significant change in the factual circumstances that led to issuance of the
injunction — i.e., the end of the cvil war and attendant human rights abuses in El Salvador, and the
adoption of a range of procedures by U.S. inmigration authorities that ensured aliens were advised
of their right to apply for asylumand not coercedinto waiving that right; and (2) that there had been
an intervening change in law — i.e., the enactmnt of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (“IIRIRA”), providing fothe expedited removal of inadmissible aliens.
As respects the intervening change in law, the governant argued that the injunction conflicted with
ITRIRA and the regulations governing expedited removal, and also that the injunction made it
burdensome for immigration authorities to place Salvadorans in expedited removal.

In response to the governm ent’s motion, plaintiffs requested limited discovery. Ata status
conference held Decenber 21, 2005, the governnent opposedthe request and asserted that the court had
no jurisdiction to review expe dited removal procedures. The court granted plaintiffs’ request for

discovery and established a briefing schedule for r@éolving the government’s jurisdictional objections.

'The original class certified by Judge Kenyon enompassed not only Salvadorans who had been
or would be in custody and w ere eligible to a pply for political asylum, but also Salvadorans w ho,
subsequent to June 2, 1980, requested, or would in thfuture request, political asylumwhose clainms had
not yet been presented or adjudicated. See Orantes-Hernandez v. Smith, 541 F.Supp. 351, 355 (C.D.
Cal. 1982) (* Orantes 1”). Plaintiffs later abandoned ¢l aims on be half of the second group of
Salvadorans. Orantes II, 685 F.Supp. at 1491.

2
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On August 31, 2006, the court agreed to bifurcate and hear the defendant’s argument that there was a
facial conflict between the injuncton and the expedited renoval statute before addressing the remning
reasons advanced for dissolving the injunction.

The 120-day period for discovery on issues other than expedited removal closed in early May
2006. The governm ent lim ited production of docum ents regarding detention standards to those
pertaining to seventeen standards it considered relevanto the injunction. Plaitiffs contended they were
entitled to additional discovery and the court re solved the parties’ dispute on O ctober 13, 2006 by
ordering the production of documents relevant to one additional standard, the Hold Room Standard.

The court held a hearing on def endant’s jurisdictional objection that it lacked jurisdiction to
review expedited removal procedures on May 8, 2006. At the hearing, the government raised a new
argument, namely, that plaintiffs lacked standingto challenge the regulations implementing expedited
removal. As a consequence, the court ordered f urther briefing on the issue. The court ultim ately
rejected the governnent’s characterization that plantiffs’ opposition to dissoluton of the injunction was
a cha llenge to the expedited rem oval statute and im plementing regulations, and found that the
jurisdictional restrictions contained in the expedted removal statute did not apply. On August 21, 2006
the court granted plaintiffs’ request for limited discovery on expedited removal.

In response to the court’s ruling, the governwent asserted that there was a facial conflict between
the expedited renoval statute and Judge Kenyon’s imjnction, and requested that the court order briefing
and a hearing on that question before requiring it to produce any expedited rem oval discovery. The
court acceded to t his request, and set a schedule fo r briefs addressing whether paragraph 2 of the
injunction, which mandated that the governnent provide Salvadorans an advisal regarding of their right
to apply for asylum and paragraph 11, which concernd transfer of Salvadorans between facilities, were
facially in conflict with the expedited removal statute.

On October 11, 2006, the court issued an order ~ regarding the facial conflict between the
expedited removal statute and Judge Kenyon’s injunction. As respects paragraph 2 of the injunction,
the court found that the Orantes advisal concerning the right to apply for asylum did not conflict with

the expedited removal statute as the notification requirement merely imposed an additional obligation

p
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on the government and did not nandate that it tae action that was prohibited by the statute. The court
agreed with the government that there was a nore limited conflict between paragraph 2 and the statute,
however. Because “the right to representation by anattorney does not attach until an alien is found to
have a credible fear of persecution,” the court contuded that paragraph 2 conflicted with the expedited
removal statute to the extent it required t he government to advise all Salvadorans — including those
without a credible fear of persecution — that thehad a right to be represented by an attorney. The court
also found that paragraph 2’s requirement that the government advise all Salvadorans of their right to
a deportation or rem oval hearing conflicted wi th the expedited rem oval statute because, under that
statute, only aliens found to have a credible fear ofpersecution in their country of origin are entitled to
a removal hearing.* To remedy these conflicts, the court modified—but did not dissolve — paragraph
2 to remove these conflicts.

The government also requested that the court ddete paragraph 11 in its entirety on the basis
of a purport ed facial conflict.” The court concluded that there was no facial conflict between
paragraph 11 and the expedited rem oval statute. Nonetheless, it modified that paragraph of the
injunction to clarify that as used tbrein, ‘transfer” meant transfer between detention facilities within|
the United States, not removal from the country pursuant to a final order of removal.’

Because the court declined to elim inate para graphs 2 and 11 in their entirety, as the

*Order re Alleged F acial Conflicts Between the Perm anent Injunction and the Expedited
Removal Statute (“Oct. 11, 2006 Order”), Docket No. 782 (Oct. 11, 2006) at 11.

Id. at 14.
‘Id. at 8.

°Id. at 21. Thegovernment also requested that the court anend the class definition to include
only Salvadorans who had been place in § 240 proceadgs. The court declined this request, finding
it overbroad, as it would elim inate all protections mandated by the injunction for class m embers
processed through expedited removal. Id. at 21-22.

5Id. at 25 (“The term ‘transfer’ as used in this paragraph refers to the relocation from one
detention facility to another of class members who are held in detention pending the initiation or
resolution of their immigration proceedings. The restrictions of this paragraph do not apply to the
detention, transfer, or other transportation of indiviluals who are subject to final orders of renoval
entered as a result of expedited removal proceedings™).

4
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government had requested, it concluded that plai  ntiffs were entitl ed t o lim ited discovery on
expedited removal. It modified its earlier discovery order, however, because the modifications to
the injunction that it m ade mooted the governm ent’s prior argum ent that the injunction placed
excessive burdens on its ability to place Salvadorans in expedited removal.’

The government s ubsequently sought reconsid eration of the court’s order regarding
discovery, asserting that no discovery regardingexpedited removal was required given it no longer
claimed the injunction burdened the expedited renoval of Salvadorans fromthe country. The court
denied this motion on October 26, 2006, noting that the governnent continued to maintain that the
injunction should be dissolved in its entirety. Th government also sought clarification of nodified
paragraph 2, noting that, since the inception of the injunction, it had construed the order to apply
only between ports of entry, not at ports of entryT'he government’s explanation of its interpretation
of the injunct ion flatly contradicted repres entations the governm ent had m ade regarding its
implementation of the injunction at prior hearings.Because the issue had not been fully briefed, thg
court declined to provide the clarification soughby the governnent and noted that it would address
the issue at the time of the hearing on the motion to dissolve the injunction.®

The parties then nmet and conferred regarding the formof the nodified Orantes advisal to be
provided to class members in expedited rem oval. The parties could not reach agreem ent and
submitted separate briefs on the issue. On November 13, 2006, the court found the government’s
assertion that the court had relie ved it of the obligation to provide any advisal to Salvadorans in
expedited removal contrary to both itsOctober 11 and October 26, 2006 ordersThe court explicitly
clarified that the advisal had to be given to classnembers at the time they were processed in secondary

inspection at the border or processed after being found within the territorial boundaries of the United

"Id. at 26-29.

Order Regarding Ex Parte Applications For Reconsideration And Clarification (“October 26,
2006 Order”), Docket No. 787 (Oct. 26, 2006).
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States.’

On July 24, 2007, the court denied the governm  ent’s motion to dissolve Judge Kenyon’s
injunction, holding that the governnent had failed tocarry its burden of showing significantly changed
factual conditions warra nting dissolution.  Orantes-Hernandez v. Gonzales ( “Orantes IV "), 504
F.Supp.2d 825, 874-76 (C.D. Cal. 2007). Noting “that it isappropriate to consider present conditions
in El Salvador, and [to] contrast them with the conditions that obtained at the tim e Judge Kenyon
entered a permanent injunction, in eva luating whether all of the circum stances that presently obtain
warrant[ | dissolution of the injunction,”id. at 838, the court evaluated ad compared not only past and
present conditions in El Salvador, but also past and present INS pract ices, and past and present
conditions in detention centers in the United States. Id.

As respects conditions in El Salvador, the court ned that “[n]either party seriously disputes that
conditions in El Salvador are drastically di fferent than they were in the 1980s when Judge Kenyon
entered the Orantes Injunction. The civil war is over, as is the widespread brutality that led the court
to conclude in 1982 and 1988 that a ‘substantial nuiber’ of Salvadorans who fled the country had good
faith asylum claims and well-founded fears of persecution.” Id. at 840 (citing Orantes 11, 685 F.Supp.
at 1491). For this reason, the court found that “theconditions in El Salvador that led Judge Kenyon to
conclude that the consequences attending deprivation of Salvadorans’ right to apply for asylum were
‘most serious’ disappeared with the end of the civil war and concom itant improvements in political,

economic, and social conditions in the country.” Id."

’Order Regarding Proposed Modified Orantes Advisals (“November 13, 2006 Order”), Docket
No. 791 (Nov. 13, 2006).

""The court noted p laintiffs’ argument that “the Orantes injunction rem ains necessary to
protect the rights of Salvadorans because even todayEl Salvador is ‘a country in significant chaos.’
For this reason, plaintiffs contended, som Salvadorans continue to have good faith claimto asylum
in the United States.” Orantes V, 504 F.Supp.2d at 840. Plaintiffs relied on evidence of,inter alia,
domestic violence, gender-based persecution, violence against persons who are hom osexual,
transgender, HIV-positive, and further wide-spread gang violenceld. The court held that plaintiffs’
evidence of violence, “while indicative of a countryexperiencing social difficulties, is not relevant
to the court’s inquiry regarding changel circumstances in El Salvador.” Id. at 843. It observed that
it was tasked only with “determining whether changed circumstances have rendered the Orantes
injunction unnecessary . . . ind that it was appropriatein that regard to]consider the conditions that

6
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The government argued that it had nade overarching, structural changes in the nanner in which
it processed immigration detainees. These includedjnter alia, forms and procedures designed to ensure
that aliens were advised of their right to apply fa asylum and the promulgation of detention standards
governing conditions at detention facilities. It asserted that these changes showed that there was no
longer any need for the injunction to remain in place. /d. at 845-46. Noting that compliance with the
terms of an injunction was a factor that courts took into account in assessing whether to dissolve the
order, the court observed that all parties conceded there had been no enforcem ent proceedings in
eighteen years. Id. at 846 (“The lack of enforcem ent proceedings is particularly persuas ive in the
context of an injunction mandating that the government take specific action with respect to as nany as
40,000 individuals each year”). It considered the pa  rties’ com peting evidence as to whether 37
Salvadorans recently apprehended and detainedby the Border Patrol had, or had not, receivedOrantes

(1113

advisals, and found ““[n]either set of declarations . . . entirely credible.” Moreover, it concluded that
“the sample size [was] too limited . . . to support an inference that tlere is a widespread pattern of non-
compliance.” Id. at 847-48. The court also considered th government’s admission that it had not been
giving Orantes advisals toSalvadorans detainedat ports of entryas opposed to those detainedbetween
ports of entry, and found that the government’s interpretation “cast[ ] some doubt on [its] assertion
that it ha[d] complied with the injunction in goodfaith and that it [was] committed to ensuring that
aliens [were] not removed without adequate notice of their rights.” Id. at 850. In sum, the court
found that*“evidence of the government’s compliance with the advisal requirement [was] mixed.”
Id. at 851.

The court acknowledged that the government had adopted forms and regulations designed

to ensure that all aliens, including Salvadoranswere not renoved unless they understood their right

to apply for asylum. It found no evidence, however, that the forms were used in practice. In fact,

led Judge Kenyon to enter the injunction in the first instance, not a new set of conditions that ight
warrant the entry of an injunctions were they presented to a court today.” Id. The court was
convinced that the “dramatic nature of the changed conditions in El Salvador [indicates] that, were
he reviewing the matter today, Judge Kenyon would not find that the Orantes advisal is necessary
“‘as a matter of due process.”” Id. at 844 (quoting Orantes I11, 919 F.2d at 556).

7
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the court noted, “evidence regarding use of the form ... raises substantial concerns” about the
government’s efforts to advise aliens of their righto apply for asylum particularly at the San Ysidro
port-of-entry. Id. at 854-55.

Similarly, despite the governm ent’s adoption of detention standards, the court noted that, as
respects detention centers for which reviews wereproduced, the American Bar Association, the United
Nations High Com missioner for Refugees, and Im  migration and Cus toms Enforcem ent had
“documented a significant num ber of violations relevant to the provisions of the Orantes injunction
and/or the concerns that led to its issuance.”  Id. at 872-73. Based on the volum inous evidence
presented, the court found a record of government compliance only with respect to paragraphs 10 and
12, which concerned administrative segregation and grouplegal presentations at the Port Isabel Service
Processing Center. Id. at 875.

The court concluded:

“Had the record revealed that maintenance of the injunction was no longer required

to fulfill the purposes for which it was enteed, the court would not have hesitated to

dissolve it. For the reasons stated, however, the court concludes the governmnt has

not established that promulgation of the ICE detention standards and the end of the

Salvadoran civil war constitute sufficiently changed circmstances that all provisions

of the Orantes injunction related to detention conditions should be dissolved.

Documented levels of non-com pliance with relevant standards indicate that the

injunction remains necessary to ensure that Salvadorans are able to exercise their

right to apply for asylum freely and intelligently.” Id. at 876.

Following entry of the court’s or  der, plaintiffs requested that the governm  ent agree to
consolidate all active provisions of the injunction in a single order to f acilitate enforcement. The
government de clined to enter into this stipulati on, and plaintiffs filed a m otion to consolidate the
injunctive provisions. The y requested issuance of a consolidated order “to provide clarity, and to

promote com pliance with the injunctions,” and asse rted that consolidation would not “ affect[ ] or
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prejudice[ ] [the governnents’s appeal] in any manner. . . ."*' The government countered that the court
had been divested of jurisdiction by its filing of a notice of appeal,'* and argued that consolidation of
the injunctions in a single order would constitute a material change that would alter the posture of the
case on appeal.”® The specific change that concerned the government was the inclusion of a sentence
in paragraph two of Judge Kenyon’s order that was not included in the court’s modified paragraph 2;
plaintiffs wished to have this sentence included in the consolidated injunction.

On September 24, 2007, the court grarted plaintiffs’ motion for consolidation. It addressed the
government’s concern by clarifying that the sentenceat issue remained part of the injunction, because
the m odified language the ¢ ourt adopted on Octobe r 11, 2006 concerned only those portions of
paragraph 2 that conflicted with the expedited renoval statute."* The court concluded, as a result, that
consolidating the remaining provisions of the injunction in a single order did not constitute a material
change that altered the posture of the case on appeal. " The governm ent subsequently appealed this
ruling as well.'®

On April 6,2009,t  he Ninth Circuit affirm  ed the court’s orders in their entirety.
Orantes-Hernandez v. Gonzales (“Orantes V), 321 Fed. Appx. 625, 629 (9th Cir. Apr. 6, 2009) (Unpub.
Disp.). The government sought and received an enlargement of time to July 6, 2009 to file a petition
for rehearing and rehearing en ba nc. On that date, however, it filed a notice advising the court and
plaintiffs that it would not seek rehearing.

On August 4, 2009, plaintiffs filed a mtion for atorneys’ fees and costs under the Equal Access

"Plaintiff’s Memorandum of Points and Authorities in Suppor t of Motion to Consolidate All
Current Provisions of Injunction in a Single Order, Docket No. 849 (Sept. 24, 2007), 4.

12See Order Granting Motion to Consolidate AllCurrent Provisions of Permanent Injunction in
a Single Order, Docket No. 854 (Nov. 26, 2007) at 2-3.

BId. at 3.
“Id. at 7.
A

"“Notice of Appeal, Docket No. 858 (Jan. 25, 2008) at 1.
9
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to Justice Act (“EAJA”). The government filed opposition on September 17, 2009. Having reviewed
the briefs and evidence presented by the parties, thecourt finds that plaintiffs are entitled to attorneys’
fees and costs incurred in connection with proceedngs related to the government’s motion to dissolve

the injunction.

II. DISCUSSION

A. Legal Standard For Attorneys’ Fees Under 28 U.S.C. § 2412

28 U.S.C. § 2412(d)(1)(A) provides:

“Except as otherwise specifically provided by sttute, a court shall award to a prevailing

party other t han the United States fees a nd other expenses, in addition to any costs

awarded pursuant to subsection (a), incurred by that party in any civil action (other than

cases sounding in tort), including proceedings for j udicial review of agency action,

brought by or against the United States in any court having jurisdiction of that action,

unless the court finds that the position of thedUnited States was substantially justifed or

that special circumstances make an award unjust.” 28 U.S.C. § 2412(d)(1)(A).

Before fees can be awarded under § 2412(d)(1)(A), (1) the claimant must be a “prevailing
party”’; (2) the government’s position must not have been “substantially justified”; (3) there must
be no “special circumstances [that make] make an award unjust”; and (4) a fee application nust be
submitted to the court within thirty days of  final judgm ent and be supported by an item ized
statement. Commissioner, Immigration and Naturalization Service v. Jean , 496 U.S. 154, 158
(1990); Krecioch v. United States 316 F.3d 684, 687 (7th Cir. 2003) (“To be eligible for a fee awar:
under the EAJA, Krecioch mnust show: (1) that he wa a ‘prevailing party’; (2) that the Governgnt’s
position was not ‘substantially justified’; (3) thato ‘special circumstances make an award unjust’;
and (4) that any fee application be subm itted to the court within 30 days of final judgm ent in the
action and be supported by an itemized statement”); Perales v. Casillas, 950 F.2d 1066, 1072 (5th
Cir. 1992) ("Eligibility for a fee award under the EAJA requires, at a m inimum, that the claimant
be a ‘prevailing party’; that the Governm ent’s position was not ‘substantia lly justified’; that no

‘special circumstances make an award unjust’; andthat any fee application be subnitted to the court
10
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within 30 days of final judgment and be supported by an itemized statement”).

“The party seeking fees has the burden of establishing its eligibility.” Love v. Reilly, 924
F.2d 1492, 1494 (9th Cir. 1991). Aplaintiff satisfies the second and third prongs of the test, however,
simply by alleging that the government’s position was not substantially justified and that no special
circumstances exist that make an award unjust. The government then has the burden of proving that its
actions were substantially justifed in law and dct and/or that special circunstances make awarding fees
unjust. Id. at 1495 (“The burden of proving the special circum stances or substantial j ustification
exception to the m andatory award of fees under the EAJA re sts with the governm ent”); Oregon
Environmental Council v. Kunzman , 817 F.2d 484, 498 (9th Cir. 1987) (“the governm ent bears the
burden of showing that its position was substantially justified”).

B. Whether Plaintiffs Are Entitled to Attorneys’ Fees and Costs under § 2412

1. “Prevailing Party”

A plaintiff is deem ed the “prevailing party” if, as a resul t of a judgm ent or consent decree
entered in the legal action he or she brought, there is a “material alteration of the legal relationship of
the parties.” Buckhannon Board and Care Home, Inc. v. West Virginia Department of Health and
Human Resources, 532 U.S. 598, 604 (2001); Miles v. State of California, 320 F.3d 986, 989 (9th Cir.
2003) (“The Supreme Court has squarely held that there is a “prevailing party’ when there has been a
‘material alteration of the legal relationship ofthe parties,”” quoting Buckhannon, 532 U.S. at 604); id.
at 989 n. 3 (“The Court specifically identified two instances in which a plaintiff can be considered a
‘prevailing party’: (1) an enforceable judgm ent on th e merits; or (2) an enforceable court-ordered
consent decree”).

Voluntary action by the defendant that is not compelled by a judgment or consent decree does
not constitute a “material alteration” in the parties’ legal relationship sufficient to support a fee award
under Buckhannon. Buckhannon, 532 U.S. at 605 (“A defenda nt’s voluntary change in conduct,
although perhaps acconplishing what the plaintiff sought to achieve by the lawsuit, lacks the necessary
judicial imprimatur on the change”);Watson v. County of Riverside300 F.3d 1092, 1096 (9th Cir. 2002
(“Buckhannon holds that to be considered a prevailing party, one m  ust have obtained a ‘judicial

imprimatur’ that alters the legal relationship of the parties, such as a judgm  ent on the m erits or a
11
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court-ordered consent decree; it is not enough merely to have been a ‘catalyst’ in causing a voluntary
change in the defendant’s conduct”™).

The Ninth Circuit has applied the Buckhannon rule to applications for fees and costs under the
EAJA. United States v. Campbell, 291 F.3d 1169, 1172 (9th Cir. 2002) (“In Perez-Arellano v. Smith,
we adopted the Suprem e Court’s standard in Buckhannon, ruling that a ‘prevailing party’ under the
Equal Access to Justice Act ( EAJA) ‘must be one who has gained by judgm ent or consent decree a
“material alteration ofthe legal relationship ofthe parties,’”” quoting Perez-Arellano v. Smith, 279 F.3d
791, 793 (9th Cir. 2002) (“It mght be argued that the Suprene Court’s Buckhannon decision should be
viewed as binding precedent only with respect to the statutes there in issue, the FHAA and the ADA,
each of which provide s attorney’s fees for a ‘prevailing party’ who m akes a claim under it. . . .
Howe ver, under the circum stances presented here, we discern no reason to interpret the EAJ A
inconsistently with the Supreme Court’s interpretation of ‘prevailing party’ in the FHAA and the ADA
as explained in Buckhannon. We therefore hold that a ‘prevailing party’ under the EAJA must be one
who has gained by judgm ent or consent decree a ‘m aterial alteration of the legal relationship of the
parties’”).

The government argues that plaintiffs canot be deened “prevailing parties” underBuckhannon
because the main purpose of the dissolution notion wasto secure modification of two paragraphs of the
injunction to com ply wit h t he e xpedited rem oval statute, and this was successfully achieved.
Additionally, the government asserts that the law does not support an award of EAJA fees where the
parties seeking fees merely defended against dissdution of an injunction, and the opposing party is not
required to do anything it was not already obligated to do as a result of the proceeding.

a. Whether a Party Opposing a Motion to Dissolve an Injunction May
Receive EAJA Fees and Costs

The government asserts that plaintiffs are not ertitled to attorneys’ fees because there has been
no “alteration in the legal relationship of the parties.” It argues that the only form of relief the court
awarded was m odifications of the injunction s ought by t he government and opposed by plaintiffs.
Further, it contends tha t the fact that plaintif fs successfully prevented dissolution of the injunction

altogether does mean the “prevailed” because there was no alteration of the parties’ legal relationship.
12
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Reduced to its essence, the governm ent’s argum ent is that plaintiffs in whose fa vor a perm anent
injunction has been entered can never be deemed “prevailing parties” in later proceedings to dissolve
the injunction because if they prevail in such pr oceedings, the parties’ legal relationship will not be
altered. This proposition is not supported by the law.

The court first dispenses with the governnent’s argument that it should deny plaintiffs’ notion
because there is no precedent for awarding fees unde rthe EAJA in circum stances such as those
presented here. As already noed, the Ninth Circuit appliesBuckhannon and its progeny to applications
for fees and costs under the EAJA. Campbell, 291 F.3d at 1172. Accordingly,it is appropriate to look

broadly to precedent applying Buckhannon rather than solely to cases awarding fees under the EAJA.

As the Buckhannon Court made clear, to be a prevailing party, one m ust obtain relief on the
merits in the form of a “court-ordered” change or “judicial im primatur” that alters the partie s’ legal
relationship. Buckhannon, 532 U.S. at 604-05 (citi ng Texas State Teachers Association v. Garland
Independent School District, 489 U.S. 782, 792 (1989)). The entry od permanent injunction “qualifies
as an enforceable judgnent on the nerits of the case tht ‘materially alters the legal relationship between

299

the parties by modifying the defendant’s behavior ina way that directly benefits the plaintiffs.”” Deja
Vu of Nashville, Inc. v. Metropolitan Government of Nashville and Davidson County, Tennessee, 421
F.3d 417, 420 (6th Cir. 2005) (quoting Farrar v. Hobby, 506 U.S. 103, 111-12 (1992)).

Although neither the court nor the parties has identified authority applying  Buckhannon to
subsequent enforcement of a permanent injunction, theparties cite, and the court finds instructive, cases
regarding subsequent enforcement of a consent decree.

One court that has considere d the governm ent’s argum ent “that [subsequent enforcem ent
proceedings do not effect a] material alteration in the parties’ legal relationship” has characterized the
contention as a “red herring.” Grier v. Goetz 421 F.Supp.2d 1061, 1072 (M.D. Tenn. 2006) (“The crux
of this argument lies in the timng of the alterationin the legal relationship™). The governmnt concedes
that an alteration in the parties’ legal relationkip occurred in the 1980’s when Judge Kenyon issued the

permanent injunction. It argues, however, that maintaining the injunction in place does not lead to a

new alteration. Finding that successful defense against certain proposed m odifications to a cons ent
13
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decree warranted an award of attorneys’ fees, the Grier court stated:

“In the present case, the ‘net result’ of the litigation is the continued enf orcement of

many aspects of the 2003 Consent Decree. Even though the material alteration in the

legal relationship initially occurred in 2003, that alteration is enforced to thi s day.

Moreover, the Court specifically decli ned to modify or lim it modification of certain

provisions of the 2003 Consent Decree to preant Defendants fromreturning to pre-2003

Consent Decree activity. . .. Therefore, in tks case, not only did the Court naintain the

validity of the 2003 Cons ent De cree, but it did so because it recognized that the

conditions that led to the Decree still exist, and the protections of the Decree continue

to be ‘essential.”” Id.

In this case, it is clear that the governm ent’s conduct would be diffe rent if it were no longer
required to com ply with the perm anent injunction. The significance of this fact is underscored by
Buckhannon. There, the Supreme Court distinguished a “defendant’s voluntary change in conduct,
although perhaps accomplishing what the plaintiff sought to achieve by the lawsuit” from orders that
placed a judicial imprimatur on such change. Buckhannon, 532 U.S. at 605. The distinction between
voluntary and involuntary change is reflected here irthat, had plaintiffs not prevailed in the dissolution
proceedings, the parties’ legal relationship would havbeen naterially altered, as the governnent would
have ceased t o provide the substantial protections of the injunction to class m embers. It was only
because plaintiffs successfully defended the inj unction that the governm ent is now forced “‘to do
something directly benefitting the plaintiffs thatthey otherwise would not have had to do.””Carbonell
v. LN.S., 429 F.3d 894, 900 (9th Cir. 2005) (quoting  Richard S. v. Departm ent of Developmental
Services, 317 F.3d 1080, 1087 (9th Cir. 2003)).

The principal case on which the governm ent relies is Alliance to End Repression v. City of
Chicago, 356 F.3d 767 (7th Cir. 2004).Alliance raised a procedural issue not present here: whether the

wholly unsuccessful defense of a consent decree justified an award of attorneys’ fees.!” The Seventh

""The government does not dispute this characterization of the Se  venth Circuit’s decision.
(Govt.’s Opp. at 14 n. 9 (describing Alliance as a case involving a “completely unsuccessful” attempt
to defend a consent decree).)

14
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Circuit did not hold that Buckhannon precluded attorneys’ fees for a partially successful defense of a
consent decree. Rather, as theGrier court noted, “the Seventh Circut took pains to note other cases in
which a partially successful defense of a consent d ecree formed the basis for an award of attorneys’
fees.” Grier, 421 F.Supp.2d at 1073 (citing Alliance, 356 F.3d at 769 (in turn citing Pennsylvania v.
Delaware Valley Citizens” Council for Clean Air478 U.S. 546, 557-61 (1986), andUstrak v. Fairman,
851 F.2d 983, 990 (7th Cir.1988)). The Se venth Circuit distinguished these cases from the situation
with which it was confronted, i.e.,a case in which plaintiffs’ efforts to defend a consent decree had not
succeeded in any respect, but had utterly failed. Alliance, 356 F.3d at 769 (“But those postjudgment
proceedings were at least partly successful. Thesplaintiffs’ postjudgment proceedings were not”). See
also id. at 770 (“[I]n postdecree litigation there may be inevitable setbacks en route to victory, partial
or complete. But in the present case there has for a decade now been nothing but loss —am  illion
dollars’ worth of legal services poured down the dr ain. There was not even a disappointing parti al
success, as there would have been if the City had moved to dissolve the decree and the plaintiffs had
fended off dissolution yet had not averted a substantial m odification”); id. at 773-74 (“In the present
case, the circumstances out of which the class action suit had arisen had changed dram atically when
modification was sought. The decree in its origial form had acconplished its purpose and had becone
obsolete. There would have been no ignominy in the plaintiffs[ ] acceding to the modification. They
might have breathed a sigh of relief;since if the City had asked that the decree be dissolved, it probably
would have been. The plaintiffs’ opposition to modification gained the class nothing. Section 1988
does not reward failure). Because this case does not involve the completely unsuccessful defense of
an earlier injunctive order, the government’s citation of Alliance is unavailing.'®

The Ninth Circuit has held that “a district court has . . . discretion to award fees to an original

b1

'8The most pertinent observation of theAlliance court is its statement that plaintiffs’ “strongest
claim is to fees for defending the decree against th e modification sought by the City. It is strongest
because they were responding rather than initiatingand because modification is perhaps not as readily
conceptualized as a separate suit adventitiously em bedded in th e underlying class action as is a
proceeding for contenpt or what we have chracterized as a prefiling investigation.”A/liance, 356 F.3d
at 773. Asin Alliance, plaintiffs here seek fe es for defe nding the perm anent injunction against the
government’s request that it be dissolved or modified.

15
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prevailing party who later defends a decree against a collateral attack in a separate action.” San
Francisco National Association for the Advancem ent of Colored People v. San Francisco Unified
School District, 284 F.3d 1163, 1166 (9th Cir. 2002). Citig the Supreme Court’s decision inDelaware
Valley, the court held that “work done defending theansent decree” fromcollateral attack was ““useful
and of a type ordinarily necessary to secure the final result obtained fromthe litigation.”” Id. (quoting
Delaware Valley, 478 U.S. at 561). Other circuits concur.

In Cody v. Hillard, 304 F.3d 767 (8th Cir. 2002), the EighthCircuit awarded attorneys’ fees to
a plaintiff who was partially successful defending a consent decree. /d. at 775. The court held that the
entry of the decree twelve years earlier was “clearly a ‘judicially sanctioned’ change in the parties’
relationship that conferred prevaling party status on the class undeBuckhannon.” Id. at 773 (citations
omitted). It acknowledged, however, that merely because the class had “established prevailing party
status immediately after entry of a consent decree did “not m ake all later work com pensable.” Id.
Rather, it stated:

“First, the award of fees should take into account the degree of a plaintiff's success in

the case as a whole. . .. Second, an earlier established prevailing party status e xtends

to postjudgment work only if it is a ‘necessary adjunc(t] to the initial litigation.” . . .

W ork that is m ore ‘like a new, separate lawsuit’ requir es a fresh determination of

entitlement to fees. The test is whether the later issues litigated were ‘inextricably

intertwined with those on which the plaintifprevailed in the underlying suit.” . . . Third,

plaintiffs cannot over-litigate. Postjudgm ent litiga tion, like all work under the

fee-shifting statutes, must be reasonable in degree. . .. ‘[S]ervices that were redundant,

inefficient, or simply unnecessary are not compensable.”” Id. at 773 (quoting Jenkins

by Jenkins v. State of Missouri127 F.3d 709, 716-18 (8th Cir. 1997)) (citations oitted).
See alsoid. at 775 (““When a remedial consent decree isthreatened, ‘plaintiffs’ counsel [are] under clear
obligation to make the defensive effort,” quoting Jenkins, 127 F.3d 717-18).

In a case decided prior to Buckhannon, the Fourth Circuit concluded that once a party had
achieved “prevailing party” status by obtaining a conent decree, extending that status to postjudgnent

litigation turned on the relatedness of thelater proceeding to the initial action. Plyler v. Evatt, 902 F.2d
16
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273, 280-81 (4th Cir. 1990). Were plaintiff’s position wa “essential to the preservation of the integrity
of the consent decree as a whole,” and plaintiff was acting “not . . . to cure [the decree’s ] revealed
deficiencies, but to preserve its f ruits,” plain tiff was entitled to “prevailing party” status whether
“successful in detail or not.” Id.

All of the various standards that have been articulated — whether the litigation was “usefil and
of a type ordinarily necessary to ecure the final result obtained . . . ,"San Francisco NAACP, 284 F.3d
at 1166; whether the issues are “inextricably intertwined with those on whichthe plaintiff prevailed in
the underlying suit,” Cody, 304 F.3d at 773; and whether the subsequent litigation was “essential to thg
preservation of the integrity ofthe consent decree as a whole, Plyler, 902 F.2d at 280-81 — indicate that
plaintiffs are entitled to fees in this cae. The government sought to dissolve the Orantes injunction in
its entirety and made no offer to comply voluntarily with any of its provisions. Buckhannon, 532 U.S.
at 605 (“A defendant’s voluntary clange in conduct, although perhaps acconplishing what the plaintiff
sought to achieve by the lawsuit, lacks the necessary judicial im primatur on the change). W here a
defendant moves to dissolve a consent decree or permnent injunction, defending against such a mtion
is sufficiently related to plaintifs’ original successthat a successful defense will confr prevailing party
status.

b. Which Party Prevailed in These Proceedings

“The key to recovery of attorneys fees is whether the party seeking fees is a ‘prevailing’ party.’
Grier, 421 F.Supp.2d at 1068. The Supreme Court has held that a prevailing party need not win with
respect to each and every issue; rather, prevailing party status can be accorded “when a party has
prevailed on the nerits of at least sone of his clains.” Hanrahan v. Hampton, 446 U.S. 754, 758 (1980)
(per curiam). “A typical form ulation is that ‘plaintiffs m ay be considered “prevailing parties” for
attorney’s fees purposes if they succeed on any significant issue in litigation which achieves some of
the benefit the parties sought in bringing s uit.”” Hensley v. Eckerhart , 461 U.S. 424, 433 (1983)
(quoting Nadeau v. Helgemoe, 581 F.2d 275, 278-279 (1st Cir. 1978)). Thus, a plaintiff must “receive
at least some relief on the merits of his claim before he can be said to prevail.” Hewitt v. Helms, 482
U.S. 755, 750 (1987).

The government correctly citesGarland for the proposition that the “touchstone of thprevailing
17
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party inquiry must be the material alteration of the legal relationship of the parties.” Garland, 489 U.S.
at 792-93. It overlooks, however, the sentence that follows in the Garland opinion: “W here such a
change has occurred, the degree of the plaintiff’s ovell success goes to the reasonableness of the awarg
.. ., not to the availability ofa fee award vel non.” Id. at 793. Notably, in articuhting this standard, the
Supreme Court rejected the standard adopted by seve ral circuits that plaintif fs must succeed on the
“central issue” of the case and obtain the “primary relief sought.” Id. at 790. Thus, the government’s
assertion that it is the prevailing party because it achieved its “principal purpose” in the dissolution
proceedings appears to be inapposite. See Buckhannon, 532 U.S. at 603-04 (““Congress intended to
permit the interim award of counsel fees only when aparty has prevailed on the nerits of at least some
of his claims.” Our ‘[r]espect for ordinary languagerequires that a plaintiff receive at least sone relief
on the merits of his claim before he can be said to prevail,”” quoting Hanrahan, 446 U.S. at 758, and
Hewitt, 482 U.S. at 760).

The government argues that plaintiffs cannot beconsidered prevailing parties because the court
modified paragraphs 2 and 11 ofthe injunction, and dissolved two other paragraphs. The governnent
appears to assert that because plaintiffs did notsucceed in preventing any modification, they achieved
no benefit from their opposition to the government’s motion to dissolve. To be deemed the prevailing
parties, however, plaintiffs need not succeed in preventing all modifications; they must only succeed
in preventing some modifications. Buckhannon, 532 U.S. at 603-04.

As the court’s recitation of the procedural &ckground of the dissolution litigation deronstrates,
it made certain nodifications sought by the governnent, declined to nake others, and ultinately denied
the government’s request that it dissolve the injuncton in its entirety. Thereis no doubt that plaintiffs
succeeded on various significant issues, and achieve d some of the benefit they sought in opposing
defendants’ m otion to dissolve. Moreover, the litigation clarif  ied that the injunction applies to
Salvadorans detained at ports of entry and that Orantes advisals must be provided to these individuals
as well as to class members placed in expedited removal between ports of entry."

The government asked that the court bifurcate itsrequest for dissolution of paragraphs 2 and 11

Pls.” Reply at 3.
18
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from its request that the remainder of the injunction be dissolved. The court agreed to do so, and on
October 11, 2006, issued an order addressing the allegedacial conflict between tlese paragraphs of the
injunction and the expedited removal statute. Although the government now contends that obtaining
relief to remedy this conflict was its primary purpose in filing the motion to dissolve, the government
persisted in seeking dissolution of all aspects ofthe injunction once the court had made modifications
to address application of the injunction to class mmbers placed in expedited renoval. More than eight
months after the order regarding the alleged f  acial ¢ onflict was entered, the court denied the
government’s request to dissolve the 1injunction. The court did dissolve two paragraphs — one
concerning the procedures to be f ollowed before placing a detainee in so litary confinement and one
concerning group legal presentations at a detention facility in Texas. The governent does not cite the
dissolution of these paragraphs as a basis for concluding that it is the prevailing party. Indeed, in
maintaining the balance of the injunction, and for the reasons stated in the preceding section, it is clear
that plaintiffs prevailed, as they succeeded not only in preventing dissolution of the injunction but in
preventing major modifications as well. Buckhannon, 532 U.S. at 603-04. For purposes of awarding
attorneys’ fees, therefore, plaintiffs are the prevailing parties, despite the fact that they did not prevail
on all issues.

2. “Substantially Justified”

The court must thus examine whether the government’s position was substantially justified
to determine whether a fee award under the EAJA isappropriate. In making this determination, the
court must consider the totality of ci rcumstances both prior to and during litigation.  Abela v.
Gustafson, 888 F.2d 1258, 1264 (9th Cir. 1989). See alsoUnited States v. Marolf, 277 F.3d 1156,
1161 (9th Cir. 2002) (““Thus we must focus on two questions: first, whether the government was
substantially justified in taking its original action; and, second, whether the governm ent was
substantially justified in defending the validity of the action in court.” .. . To prevail here, the
government must establish that it was substantially justified on the whole, considering, first, the
taking of the Asmara through administrative forfeiture without notice, and, second, continuing to
pursue the forfeiture notwithstanding defective ndice and expiration of the limtations period”);Kali

v. Bowen, 854 F.2d 329, 332 (9th Cir. 1988) (“‘In analyzing the reasonableness of the goverrmmt’s
19
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position under the “totality of the circunstances” test, we must look both to the position asserted by
the government in the trial court as well as the are of the underlying governnent action at issue,’”
quoting League of Women Voters of California v. FCC, 798 F.2d 1255, 1258 (9th Cir. 1986)). In

Kali, the court noted that “f]he inquiry into the nature of the underlying governnent action will by

definition concern onlythe merits of that action,” while “fJhe inquiry into the government’s position

at trial will encom pass” the meri ts of the underlying action “to the extent . . . the governm  ent

chooses to defend” it, as well as “extraneous crcumstances bearing upon the reasonableness of the
government’s decision to” litigate. Kali, 854 F.2d at 332.

To be substantially justified, “the governnent’s position nmust have a reasonable basis in law
and fact.” Corbin v. Apfel, 149 F.3d 1051, 1052 (9th Cir. 1998) (citing Pierce v. Underwood, 487
U.S. 552, 565 (1988)). “[A] position can be justified even though it is not correct, and . . . it can bg
substantially (i.e., for the most part) justified ifa reasonable person could think it correct, that is, if
it has a reasonable basis in law and fact.” Pierce, 487 U.S. at 566, n. 2. “‘The governm ent’s
position must be “substantially justified” at “‘each stage of the proceedings.”” Corbin, 149 F.3d at
1052 (quoting Williams v. Bowen, 966 F.2d 1259, 1261 (9th Cir. 1991)).

“That the government lost does not raise a presurption that its position was not substantially
justified.” Kunzman, 817 F.2d at 498. Additionally, that anagency acted contrary to law does not
necessarily mean that it lacked substantial justification for the position it took. Kali, 854 F.2d at
333.

The government bears the burden under the EAJAf establishing that both its conduct giving
rise to the litigation and its litigation position were substantially justified. Liv. Keisler, 505 F.3d
913, 918 (9th Cir. 2007). This burden is met when the governm ent shows that its position “had
reasonable basis in both law and fact.” Pierce, 487 U.S. at 566;Ramon-Sepulveda v. INS, 863 F.2d
1458, 1459 (9th Cir. 1988) (“Substantial justificatin is equated with reasonableness,” quoting H.R.
Rep. No. 1418, 96th Cong., 2d Sess. 10, reprinted in 1980 U.S.C.C.A.N. 4953, 4989);A[-Harbi v.
INS, 284 F.3d 1080, 1085 (9th Cir. 2002) (“Substantial justification in this cont ext m eans
justification to a degree that could satisfy a reasonable person”).

The Supreme Court has clarified that “substantial justification” for purposes of the EAJA
20
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does not mean “justified to a high degree,” but rather‘justified in substance or in the nain — that is,
justified to a degree that could s atisfy a reasonable person.”  Pierce, 487 U.S. at 565. This
formulation “is no different fromthe ‘reasonable basis both in law and fact’ fornulation adopted by
the Ninth Circuit and the vast majority of other Courts of Appeals that have addressed this issue.”
Id. “‘[S]ubstantially justified’ means, [however,] more than merely undeserving of sanctions for
frivolousness; that is assuredly not the standard for Governm ent litigation of which a reasonable
person would approve.” Id.

“In m aking a determ ination of substantial jus tification, the court m ust consider the
reasonableness of both the underlying government action at issue and the position asserted by the
government in defending the validity of the action in court.’Bay Area Peace Navy v. United States
914 F.2d 1224, 1230 (9th Cir. 1990); 28 U.S.C. § 2412(d)(2)(D) (“‘P]osition of the United States’
means, in addition to the position taken by the United States in the civil action, the action or failurg
to act by the agency upon which the civil action is based”).

Applying these standards, the government will be liable for attorneys’ fees to plaintiffs as
prevailing parties unless its underlying conduct andlitigation position were substantially justified,
i.e., had a reasonable basis in law and fact. A finding that either the governm ent’s underlying
conduct or its litigation position was not substantially justified is sufficient to support a fee award
under the EAJA. SeeAndrew v. Bowen, 837 F.2d 875, 880 (9th Cir. 1988) (“Since we held that the
Secretary’s underlying action was not substantially jwstified, it is not dispositive whether or not the
Secretary’s litigation position is substantially justified. Thus we decline to reach this issue”). See
also Corbin, 149 F.3d at 1052 (“The government’s position must be ‘substantially justified’ at ‘each
stage of the proceedings,”” quoting Williams, 966 F.2d at 1261).

Given the Ninth Circuit’s mandate that the court consider each stage of proceedings, the court
considers separately each phase of the bifurcated dissolution proceedings — first, that stage of the

proceedings that addressed the facial conflict between the injunction and the expedited renoval statute,
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and second, the stage during which the government sought dissolution of the injunction in its entirety”’

The government argues that it had a reasonable legd basis to seek dissolution of the injunction
once Congress enacted the expedited renoval statute in 19962' It asserts that the “overlap between the
injunction and the statute presented a collage of novklegal questions for the [c]ourt’s consideration.®
Furthermore, it contends, the conflict was so gr eat t hat “ [i]n order to proceed with the full
implementation of its [c]ongressional m andate, it was reasonable for the [g]lovernm ent to seek to
dissolve the Orantes Injunction.”

It is true that enactm ent of the expedited rem oval statute warranted review of the injunction.
Indeed, the court ultimately found, after bifurcating the proceedings to address this narrow issue, that
modification of paragraphs 2 andl 1 was necessary to renedy the conflict that existed. The governmant
fails to appreciate, however, that the conflict that existed betwe en the injunction and the expedited
removal statute warranted only a limited review of the injunction. Passage of the expedited rem oval

statute did not provide a reasonabldasis for asking that the court mdify provisions that did not conflict

with it. Thus, the government’s motion to dissolve the entire injunction was not substantially justified

*As noted, the Ninth Circuit has mndated that the court “focus on two questions: first, whether
the governm ent was substantially justified in taking its original action; and, second, whether the
government was substantially justified in defending the validity of the action in court.” Kali, 854 F.2d
at 332. See alsoGutierrez, 274 F.3d at 1259 (noting that the goverment can prevail only if it can show

“it was substantially justified on the whole, considering . . .the underlying conduct...and...it s
litigation position”). Because plaintiffs did not affirmtively seek to enforce the 1nJunct10n and alleged
non-compliance only defensively, this is not a typicasituation in which the governmant’s pre-litigation
conduct is relevant. Because it was the government that initiated the action, the pertinent question is
whether the government was substantially justified indeciding to nove for dissolution of the injunction
and in the manner in which it pursued the litigation.

This is not to endorse th e government’s underlying conduct. Particularly given its dubious
interpretation that the injunction applied only to cddss members detained between ports of entry and not
at points of entry, the court has doubts regarding tle reasonableness of the government’s pre-litigation
conduct. Because it finds that the government’s litigation position was not reasonable, however, the
court need not consider its pre-litigation conduct further.

*'Govt.’s Opp. at 16.
21d.

3Id. (also stating that the legal issues raised by the conf lict “justif[ied] [ its] request f or
reexamination of the entire injunction”).
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by enactment of the expedited removal statute.

The government’s present contention that renedying the conflict between the injunction and thg
expedited removal statute was its “principal purpose in bringing the action” is belied by the nanner in
which it prosecuted the litigation. After the court nodified paragraphs 2 and 11 to renedy the conflict
with the expedited rem oval statute, the govern ment sought to avoid pr oviding discovery on the
expedited removal statute and withdrew argunents that“there [was] a ficial conflict, that the injunction
burden[ed] expedited removal, [and] that expeditedremoval present[ed] any other reason for dissolving
the injunction.”®* If the government’s principal purpose inseeking dissolution of the injunction was to
remedy conflicts with the expedited renoval statute, then once the court nodified paragraphs 2 and 11,
and the government withdrew its arguments regarding expedited removal, the litigation should have
ended. It did not, however, and the government’s admission now that it had achieved at that point all
it sought to achieve in seeking dissolution of the injunction amounts to a concession that all litigation
following those modifications, including the appeal, and all litigation prior to the m odifications that
concerned other aspects of the injunction or the broader m  otion to dissolve was not substantially
justified. Stated differently, if the government’s primary concern was the expedited removal
statute, it was not substantially justified in seeking dissolution of the entire injunction, as opposed
to modification of those provisions it believed conflicted with the statute. By seeking dissolution,

the government burdened plaintiffs and the court with discovery proceedings, briefing, evidence an

17725 9926

argument that was unnecessary to achieve its “principal”= or “main”*” purpose, i.e., resolution of
conflicts between the injunction and the statute.

Moreover, as plaintiffs note in their reply, thgovernment lacked substantial justification for
bringing a motion premised on conflicts between the expedited removal statute and the injunction

because this issue was not raised when the paties held their pre-filing conference under Local Rule

*Ex Parte Application for Reconsideration of the Court’s Ruling on Di scovery (“Ex Parte
Discovery”) at 2.

»Govt.’s Opp. at 16.

2Id. at 9.
23

d



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:82-cv-01107-MMM-VBK Document 877 Filed 03/29/10 Page 24 of 53 Page ID
#:1108

7-3. Plaintiffs contend that “[ h]ad the government raised these claims with plaintiffs, rather than
concealing them to gain tactical advantage, it is possible the parties could have resolved them
without the need for litigation. This is especially true [if,] . . . as defenda nts now assert, . . . the
government’s primary goal in bringing the notion was to obtain the relatively mnor modifications
to paragraphs 2 and 11 of the injunction.””’

As the Suprene Court stated inean, “[w]hile the parties’ postures on individual mtters may
be more or less justified, the EAJA . . . favors treating a case as an inclusive whole, rather than as
atomized line-items.” 496 U.S. at 161-62. See also, e.g., AI-Harbi, 284 F.3d at 1085; Bay Area
Peace Navy, 914 F.2d at 1230. Here, reviewing the tota  lity of the litigation in light of the
government’s explanation of its motivation for filing the motion to dissolve reveals the following:
Motivated by a desire to secure modification of two paragraphs of the injunction, the government
did not discuss the issue with plaintiffs in requi red meet and confer sessions, did not apprise t he
court that it sought limted relief, instead noved to dissolve the entire injunction, and upon achieving
its “principal purpose,” proceeded to litigate wh ether dissolution of the entire injunction was
appropriate, through and including a a multi-year appeal.

It is the government’s burden to show that it had “a reas onable basis in law and fact” for
filing the motion to dissolve. Pierce, 487 U.S. at 566n. 2. As the governnent’s only argument is that
the motion to dissolve was necessary to rem edy conflicts between the injunction and the expedited
removal statute, and as it is clear that mch of the litigation was not necessary to achieve this objective,
the court concludes that the government has failed to meet its burden.

Plaintiffs challenge the rea®nableness of several of the governnent’s litigation decisions during
the dissolution proceedings. They assert, for exanple, that “by raising new argunents at late stages of
the litigation, the governnent repeatedly caused new rounds of litigation.” Plaintiffs also question the

reasonableness of the government’s opposition to consolidation of the injunctive provisions in a single

“’PIs.” Reply at 11.

“Motion for Attorneys’ Fees at 13; see also id. at 8 (“This round of briefing was com pletely
unnecessary, and the government’s position was contrary tothe prior rulings of the Court, as the Court
confirmed in resolving the dispute in a November 13, 2006 order™).
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order,”” and maintain that its appeal was not substantially justified.

As the government correctly notes, Jean directs the court to refrain fromthis type of “atomized
line-item” analysis. The fact that the governm ent made one — or several — unreasonable strategic
decisions during the course of  the litigation is not determ inative of the reasonableness of the
government’s overall litigation position. The latter is the proper inquiry for EAJA purposes.*

The government contends that it had a reasonab¢ factual basis for seeking dissolution of the
Orantes injunction because in the years following entryof the injunction there had been “sweeping
changes in El Salvador and the United States? In particular, the goverment cites the “overarching
structural reform s” in its im migration processes, and the “eighteen-year lack of enforcem  ent
proceedings,” and notes that the court found this evidence “compelling” and “persuasive.”* The
government also contends that the court carefully examined evidence of changed conditions in El
Salvador and found the changes “highly persuasive.”’ Finally, the government asserts the fact that

“detention conditions ha[ve] changed substantially as well” provides a further reasonable basis in

*Pls.” Reply at 10.

3To be sure, the re asonableness of several of the governm ent’s strategic decisions can be
questioned. Plaintiffs contend, for example, that the government forced relitigation, in two rounds of
further briefing, its obligation to give advisals to Sawvadorans placed in expedited renoval. (Pls.” Reply
at 15; Motion for Attorneys’ Fees at 8 (“In [t he October 26, 2006] ruling, the Court found that the
government’s positions were ‘at odds with the October 11, 2006 order,” and that ‘[a]ny confusion
regarding the Court’s intent ought to have b een dispelled by its October 26, order denying the
government’s ex parteapplication for clarificaion,” quoting the court’s Minute Order issued Novetrer
13, 2006).) The court, noreover, expressed frustration with the governnent’s conduct at various stages
of the proceedings. After the governnment misstated, and then clarified, whether it placed Salvadorans
in expedited rem oval, for exam ple, the c ourt not ed that it was “distressed to see that certain
representations were made by the government at the time of the last hearing . . . [had] apparently . . .
prove[d] to be untrue. . . .” The court also obserdethat the governnent seemed intent on “prohibit[ing]
at all costs any provision of information to the plaintiffs regarding expedited removal or how that may
affect Salvadorans.” (Reporter’s Transcript of Proceedings, January 13, 2006, quoted in Motion for
Attorneys’ Fees at 4.)

*IGovt.’s Opp. at 17.
2d.

PId.
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fact for filing the notion to dissolve. Taken as a whole, the governmant argues it denonstrated that
there had been “significant changes in fact,” anthat the court “weigh[ed those changes in assessing]
the extent to which thefy] . . . warranteddissolution or modification of the injunction’®* on the basis
that “it had outlived its usefulness.”’

Plaintiffs counter that the court’s order granting in part and denying part the government’s
motion to dissolve the injunct ion catalogues a hi story of non-com pliance with the term s of the
injunction.’® Plaintiffs note that the court found “a  significant number of violations of critical
provisions of the injunction,” Orantes V', 504 F.Supp.2d at 875, and that it gave “considerable
weight to evidence suggesting that the facility reviews ha] d] understated — perhaps severely —
violations of the standards at the various detention centers.” Id. at 873. With respect to advisals at
the ports of entry, the court found:

“The government’s interpretation of hie injunction was not so unreasonable, however,

as to have justified contempt sanctions, had plaintiffs sought them. Rather, the fact

that the injunction used terns that relatedonly to proceedings between ports of entry

compels the conclusion that, at least initiall, the governnent did not violate the letter

of the order by failing to give advisals to Salvadorans at ports of entry. Once IIRIRA

*1d. at 18.

*Id. at 17. As with other aspects of the court’s order declining to dissolve the injunction, the
government seeks to relitigate the court’s findi ngs regarding detention conditions. The governm ent
argues that the court did not find that detention centerviolations affected Salvadorans. As a threshold
matter, this appears to be an attempt to shift the burden to plaintiffs to identify violations. The Ninth
Circuit, however, held that“[t]he governm ent’s assertion that plaintiffs bear the burden of proving
noncompliance is incorrect, and the government fails to cite any supporting authority” for it. Orantes
V, 321 Fed. Appx. at 628. In any event, the court’s review of detention conditions demonstrated that
violations of the injunction were widesprea  d, and the governm ent presented no evidence that
Salvadorans were segregated sufficiently that theywere immune from such widespread nonconpliance.
Orantes 1V, 504 F.Supp.2d at 872-74 (“In concluding that the number of violations is significant, the
court gives considerable w eight to evidence sugge sting that the facility re views have understated —
perhaps severely — violations of the standards at the var ious detention centers”); id. at 875 (noting
“evidence that at detention facilities for which reports were produced there have been a significant
number of violations of cr itical provisions of th e injunction dealing with detainees’ access to legal
materials, telephone use, and attorney visits”).

*Motion for Attorneys’ Fees at 12.
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passed, however, the injunction used terns that no longer had legal neaning, and the
government should have sought clarification from the court. The governm ent’s
narrow interpretation of the injunction in the first instance, and its failure to obtain
clarification once the distinction betweendeportation and exclusion proceedings was
eliminated, cast doubt on the governm ent’s assertion that it has compl ied with the
injunction in good faith and reform ed its practices to ensure that all aliens receive

notice of their rights.” Id. at 851.

Moreover, the court noted that the government had failed to adduce any evidence that FormI-826,
which advises aliens of their right to apply for asylum and upon which the governm ent relied as
evidence of changed factual circumstances, was ever given to aliens.”” Id. at 853.

The government either knew that it was notcomplying with many provisions of theOrantes
injunction when it brought the notion to dissolve, orfailed to investigate its record ofcompliance or
non-compliance. Detailed factual investigation is aprerequisite to bringing a notion based on changed
factual circumstances. Cf.United States v. $12,248 U.S. Currency957 F.2d 1513, 1518 (9th Cir. 1991)
(affirming an EAJA fee award because, despite an earlier finding of probable cause, the governm ent
unreasonably delayed in pursuing a forfeiture action and conduct no investigation of claimant’s case
during the period of delay, demonstrating that its position was not substantially justified). W hen the
government moves to dissolve an injunction, which rquires an affirmative showing of changed factual
circumstances, substantial justification r equires more than just a good faith belief in the m erit of its
position; it requires that the government examine the evidence within its control to determine whether
it is or is not in conpliance with the terms of the injunction. See, e.g..Taylor v. United States, 815 F.2d
249, 254 (3d Cir. 1987) (Becker, J., concurring) (““. . . ware not denying attorney’s fees because of the
government’s good faith. Good f aith or laudatory m otives are not a def ense to an EAJA claim ”);
Truckers United for Safety v. Mea d, 201 F.Supp.2d 52, 56 (D.D.C. 2002) (*. . . the Governm ent’s

arguments that its ‘good faith belief” equates to s ubstantial justification of its actions and that the

'The parties vigorously disputed the adequacy of the advisals provided in Form 1-826. The
court, however, declined to decide the issue, given the lack of evidence that the form was provided to
aliens. Orantes V, 504 F.Supp.2d at 853.
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decisions of other courts provide substantial justification are without merit”), rev’d on other grounds,
329 F.3d 891 (D.C. Cir. 2003). Cf. Pierce, 487 U.S. at 563 (“to be ‘substantially justified” means, of
course, more than merely undeserving of sanctions for frivolousness™). Given the evidence of non-
compliance that was revealed through discovery of information within the government’s control, the
court cannot find that the government was substantially justified in asserting compliance as a changed
circumstance.

At oral argum ent, the government asserted that it was substantially justif ied in m oving the
dissolve the injunction because many years had passed since the end of the civil war in El Salvador in
1991, the passage of the expedited renoval statute in 1996, and the pronmlgation of national detention
standards in 2000. It argued that it had delayed filing the motion to allow the situation to “coalesce”
and to ensure that it was in compliance with the igunction. The governnent also represented that it had
engaged in a six m onth investigation prior to filing a m otion to dissolve the injunction. Des pite its
purported investigation, however, the government did not adduce sufficient evidence of conpliance to
support its motion. This suggests either that the goverment’s investigation was inadequate, or that the
government was on notice prior to filing the notion to dissolve that it would be unable to denonstrate
substantial compliance with the terms of the injunction. Whichever may be the case, the record does

not support a finding of substantial justification.®®

*The government also argues that conpliance is but one factor in evaluating whether it is prope
to dissolve an injunction, and implicitly suggests thatit was substantially justified in seeking to dissolve
the injunction due to changed circum stances even if it was not in substantial com pliance with the
injunction. This i s not the case. The Ninth Circ uit affirmed the court’s decision to preserve the
injunction based prinarily on the governnent’s noncompliance. Although the Ninth Circuit concluded,
as did this court, that country conditions in El Siavador had changed, it noted that the governmnt could
not establish changed circumstances with respect to its “pattern of interference with class m embers’
rights to apply for asylum.” Orantes V, 321 Fed. Appx. at 628. As respects the advisals and detention
conditions, the only evidence the Ninth Circuit cited was the government’s pattern of noncompliance.
Id. at 628-29. The government’s argument that it was substantially justified in seeking to dissolve the
injunction whether or not it was in compliance with the injunction is therefore without nerit, given that
compliance is an inportant and often dispositive fictor in deciding whether to lift an injunction.Board
of Education of Oklahoma City Public Schools v. Dowell, 498 U.S. 237, 249 (1991) (“A district court
need not accept at face value the prfession of a school board which ha intentionally discriminated that
it will cease to do so in the future. But in decidi ng whether to m odify or dissolve a desegregation
decree, a school board’s com pliance with previous court orders is obviously relevant”); SEC v.
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The government also urged at oral argunent thatthe court consider the Seventh Circuit’s recent
decision in Potdar v. Holder, 585 F.3d 317 (7th Cir. 2009). There, tle Seventh Circuit noted that to be
substantially justified, “the Government’s position must be ‘justified in substance or in the m ain’ or
‘justified to a degree that could satisfy a reasonable person.”” Id. at 319 (quoting Pierce, 487 U.S. at
565). The court emphasized that the government can meet this burden by showing that “(1) it had a
reasonable basis in truth for the facts alleged, (2) it had a reasonable basis in law for the theory
propounded, and (3) there was a reasonable connect ion between the facts alleged and the theory
propounded.” Id. (quoting Kholyavskiy v. H older, 561 F.3d 689, 691 (7th Cir. 2009) (em  phasis
supplied)). This test does not assist the governm  ent. If, as it represented at oral argume  nt, the
government undertook an investigation prior to filing the motion to dissolve, and uncovered evidence
of non-compliance, its motion lacked a reasonable basis in fact. If, on the other hand, the governnent
developed evidence of com pliance t hat it failed to share with the court, then the governm  ent
fundamentally misunderstood its legal burden in seekng to dissolve the injunction. Neither possibility
demonstrates that the government was justified in pursuing dissolution to a degree that would satisfy
a reasonable person.

There is no doubt that the governnent was justified in asserting changed factual circunstances
with respect to conditions in El Salvador. As resgcts changed conditions in its detention dcilities, and
structural reforms in immigration processes, however, the government lacked substantial justification
in fact. Additionally, the court cannot find that the government has met its burden of showing that it
had a substantial legal justification for noving to dissolve the injunction. The legal justification it has
offered — conflicts between the injunction and theexpedited removal statute — simply does not support

the sc ope of litigation the governm ent undertook. Ha ving carefully exam ined the m erits of the

Coldicutt, 258 F.3d 939, 942-43 (9th Cir. 2001) (examining defendant’s record of compliance with an
injunction restraining her fom violating §§ 5(a) and5(b) of the Securities Act to deternmine whether she
might violate the statutes if the injunction were dissolved); NLRB v. Harris Teeter Supermarkets, 215
F.3d 32, 36-37 (D.C. Cir. 2000) (indications that defmdants had continued their unfair labor practices,
even after the entry of a consentdecree, counseled against dissolution, since “the reduction in violation
frequency might be a reflection of the effectiveness of the prospective fine schedule contained in the
consent order rather than a result of good intentions on the company’s part”).
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government’s case and the totality of the circunstances, the court finds that the governnent’s decision
to initiate and prosecute dissolution proceedings was not substantially justified.
3. “Special Circumstances”

The court m ay also decline to award plaintiffs at ~ torneys’ fees if it finds that “special
circumstances make an award unjust.” See 28 U.S.C§ 2412(d)(1)(A). The Ninth Circuit has held that
special circumstances are present when the government argues for “a novel but credible extension or
interpretation of the law,” Hoang Ha v. Schweiker; 707 F.2d 1104, 1106 (9th Cir. 1983), when its action
concerns an issue on which “r easonable minds could differ,” League of Women Voters , 798 F.2d at
1260, or when the action involves an “important and doubtful question,” Minor v. United States, 797
F.2d 738, 739 (9th Cir. 1986).%

The government argues, without citation to aut hority, that the following three circumstances
justify a finding that an attorneys’ fee award woul d be unjust: “(1) the Governm ent [w]as the par ty
bringing an action to dissolve a bng-standing injunction; (2) novel argunents requiring analysis of the
intersection between the expedited removal statute and the Orantes Injunction [existed], and (3) novel
factual circumstances compell[ed] examination ofwhether the injunction had outlived its usaflness.”*

“The burden of proving the special circunstances . . . exception to the nandatory award of fees
under the EAJA rests with the government.” Love, 924 F.2d at 1495. “Th[e] [special circumstances]
provision, [moreover,] should only be invoked with caution.”Lucas v. White, 63 F.Supp.2d 1046, 1056
(N.D. Cal. 1999). Considering th e “special circumstances” exception to an award of fees under 42
U.S.C. § 1988, the Ninth Circuit has cautioned that district court “cannot deny a notion for fees solely
because the statute grants [it] discretion to do so.”Herrington v. County of Sonoma 883 F.2d 739, 744
(9th Cir. 1989). “Instead, [it] m ust articulate r easons for any departure from the general rule that
prevailing parties are to be awarded fees, identifyig any special circunstances and explaining why they

render an award unjust.”  Id. The defendant bea rs the burden of showing special circum stances

¥These three cases are cited ilnited States v. Gavilan Joint Community College Dist.849 F.2d
1246, 1249 (9th Cir. 1988).

“Govt.’s Opp. at 22.
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warranting a denial of fees, “and the defendant’s showing must be a strong one.” Id.

The gravamen of the second and third circurstances the government cites as justification for the
denial of attorneys’ fees is that the case raised questions of first ipression.*' InGutierrez v. Barnhart,
274 F.3d 1255 (9th Cir. 2001), the Ninth Gcuit considered and rejected just such an argurant. It noted
that “[ w]hether a litigated issue is one of f irst im pression is properly considered as one f actor in
determining whether the governm ent’s litigation position is substantially justified, not as a spe cial
circumstance justifying the refusal of an award of fees.” Id. at 1260. See also Kali, 854 F.2d at 332 n.
2 (“The court’s observation that the Ninth Circuit had not yet addressed the issue was an appropriate
component of the inquiry into substantial justification). Second, the court observed, “there is no per
se rule that EAJA fees cannot be awarded wherethe government’s litigation position contains an issue
of first impression.” Gutierrez, 274 F.3d at 1260.

The court has already considered the government’s argument regarding the expedited removal
statute in evaluating whether its position in thislitigation was substantially justified. The government
fails to explain why i t would be equitable to deny fees where the governm ent includes a single
meritorious and novel issue in a motion raising many other issues, succeeds in part on the novel issue,
and continues to litigate the rest ofthe motion to an unsuccessful conclusion. If this were the rule, the
government could im munize itself from the payment of fees in m yriad disputes where its litigation
posture was not otherwise substantially justified. This would not only be unjust, but would run counter
to the Ninth Circuit’s perspective in Gutierrez. See 274 F.3d at 1261 (“Ultim ately, the government

‘urges that every case of first impression must constitute special circumstances’ justifying a refusal to

“'The court does not fully understand the iort of the first special circunstance the governnent
identified — that it brought a notion to dissolve alongstanding injunction. The government appears to
suggest that whenever it seeks to dissolve an injunction, this is a special circum stance that warrants
denial of fees under the EAJ A. Since the EAJA applies only when the governm ent is a party, the
assertion appears circular. To the extent the govenment relies on the length of tine the injunction was
in place, it fails to explain how the age of the injunction affects the justice of an attorneys’ award. In
this case, despite the age of the injunction, th e government could not dem onstrate that it was in
compliance with the decree.
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award costs under the EAJA. We disagree”).*

For the first time at oral argument, the government asserted that under the rule articulated in
Board of Education of Oklahoma  City Public Schools v. Dowell ,498 U.S. 237 (1991), it had an
affirmative duty to seek dissolution of an ingitutional reform injunction. Having reviewed the Dowel!
decision once again, the court finds no language in that supports the governnent’s reading of the case.
Dowell did not address obligations of the governm ent, but rather the obligation of the courts under
separation of powers principles to dissolve injunctions that have outlived their usefulness. The Court
stated:

“The legal justification for displacement of local authority by an injunctive decree in a

school desegregation case is a violation of the Constitution by the local authorities.

Dissolving a desegregation decree after the local authori¢s have operated in compliance

with it for a reasonable period of time properly recognizes that ‘necessary concern for

the important values of local control of public school system s dictates that a federal

court’s regulatory control of suich systems not extend beyond he time required to remedy

the effects of past intentiona 1 discrim ination.”” Dowell, 498 U.S. at 248(quoting

Spangler v. Pasadena City Board of Educatiop611 F.2d 1239, 1245 n. 5 (9th Cir. 1979)

(Kennedy, J., concurring) (emphasis supplied)).
Dowell in fact supports the proposition that dissolution odn injunction, even one that is highly invasivg
of the enjoine d party and im plicates important institutional values, should not be granted until the
government has operated in compliance with it for a reasonable period of time. Here, the government
failed to adduce evidence of substantial compliance.

At oral argunent, the governnent also raised for the first timthe proposed special circunstance
that extra burdens attached because it has had to gply different detention standards and give different

advisals to Salvadorans than other aliens. Th is argument is puzzling. Throughout the litigation, the

#The court disagrees with the governmant that whether the iunction had outlived its usefulness
was a novel factual circunstance. There is a clearlyarticulated, if difficult to apply, standard governing
the dissolution of injunctions. If it were a nove 1 question whether an i njunction had outlived its
usefulness, there would be a “special circumstance” precluding an award of fees in every proceeding
to dissolve an injunction in which the government was involved.
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government asserted that it was in conpliance with the injunction because it had inplemented national
detention s tandards that were m ore protective of Salvadorans’ rights than those m andated by the
injunction. The government stressed repeatedly that these standards were applicable to all aliens. The
government also asserted that it was giving all aliens, including Salvadorans, a form that incorporated
the Orantes advisals. If this is true, it undercuts alm  ost com pletely the governm ent’s argum ent
regarding burden. Moreover, absent evidence that the governant has substantially conplied, the court
cannot conclude that it is burdened by compliance.

In sum, the government has not met its burden of proving that special circumstances make an
award of attorneys’ fees unjust.

4. Conclusion Regarding Entitlement to Fees

Because plaintiffs prevailed on significant issues in the litigation, and because the governnent
has not shown that its litigation of the motion to dissolve was substantially justif ied or that special
circumstances render an award of attorneys’ fees unjust, plaintiffs are entitled to fees. The court thus
turns to the amount of the fee award.

C. The Amount of Fees

In Pierce, 487 U.S. 552, the Supreme Court observed that

“the EAJA provides that attorney’s fees ‘hall be based upon prevailing narket rates for

the kind and quality of the services furnished,” but ‘shall not be awarded in excess of

[$125 adjusted for inflation] per hour unless tle court determines that an increase in the

cost of living or a special dctor, such asthe limited availability ofqualified attorneys for

the proceedings involved, justifies a higher fee.”” Id. at 571 (citing 28 U.S.C.

§ 2412(d)(2)(A))."

1. Special Factor Enhancement

The Pierce Court noted that “the ‘special factor’ formulation suggests Congress thought that

[$125] an hour was generally quite enough public reimbursement for lawyers’ fees. . ..” Id. at 572.

Thus, special factors cannot be “of broad and general application. . . . The ‘novelty and dif ficulty of

At the time Pierce was decided, the cap set by 28 U.S.C. § 2412(d)(2)(A)(ii) was $75 per hout.
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issues,” ‘the undesirability of the ca,” ‘the work and ability of counsel” and ‘the results obtained’ are
factors applicable to a broad spectrumof litigation; they are little nore thanroutine reasons why narket
rates are what they are.” Id. at 573. Sim ilarly, “local or national m arket” rates, the “general legal
competence” of counsel, and customary fees and awards are not special factors. Seeid. at 572-73 & n.
3. Instead, the Court stated, the statute’s re€rence to “the limited availability of qualified attorneys for
the proceedings involved” m eans “attorneys having som e distinctive knowledge or specialized skill
needful for the litigation in question,” e.g., attorneys who have “an identifiable practice specialty such
as patent law, or knowledge of foreign law or language.” Id. at 573.

Thus, “[e]nhanced hourly rates based on the specialdctor of the limited availability of qualified
attorneys for the proceedings involved m ay be awarded under EAJ A where the attorneys possess
‘distinctive knowledge’ and ‘specialized skill’ that was ‘needful to the litigation in question’ and ‘not
available elsewhere at the st atutory rate.”” Nadarajah v. Holder , 569 F.3d 906, 912 (9th Cir. 2009)
(quoting Thangaraja v. Gonzales, 428 F.3d 870, 876 (9th Cir. 2005)). See a lso Pirus v. Bowen, 869
F.2d 536, 541-42 (9th Cir. 1989) (“It is not enough, how ever, that the attorney possess distinctive
knowledge and skills. Those qualifications warrant aditional fees only if theyare in sone way needed
in the litigation and cannot be obta ined elsewhere at the statutory rate”). The court considers each
element of this standard in turn.

a. Distinctive Knowledge and Skill

The Ninth Circuit has recognized that attorneys may demonstrate “distinctive knowledge and
specialized skill in im migration law and, in particular, constitutional im migration law and litigation
involving the rights of detained inmigrants.” Nadarajah, 569 F.3d at 912. See alsoFang v. Gonzales,
No. 03-71352, 2006 W L 5669901, *3 (9th Cir. Oct. 30, 2006) (Unpub. Disp.) (“Couns el Smith’s
specialized skills and distinctive ‘knowledge of . . . pa rticular, esoteric nooks and crannies of
immigration law,” as established by the affidavit and a review of the case file, enabled her to address
effectively in the briefs and at oral argument the application of two com plicated state and federal
statutory schemes and to succeed in obtaiing relief fromremoval for Fang,” quotingMuhur v. Ashcroft
382 F.3d 653, 656 (7th Cir. 2004)). IiNadarajah, the Ninth Circuit analyzedthe qualifications of three

of the attorneys who represented plaintifs in thislitigation and awarded themattorneys’ fees at market
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rates.™
Plaintiffs’ lead counsel is Linton Joaquin. Joaqui’s declaration states that he is a 1976 graduate

of the University of Ca lifornia at Berkeley and he has been em ployed since 1990 at the National

*Because the Ninth Circuit has considered the qualifications of these attorneys at length, the
court adopts the appellate court’s evaluation of their qualifications:
“[Judy] Rabinovitz’s declaration states that she is a 1985 graduate of New York
University Law School and, since 1988, a stdfittorney at the ACLU Inmigration Rights
Project in New York. Nadarajh contends that Rabinovitz is ‘the leading attorney in the
nation litigating cases involving the rights of detained im migrants [and] has litigated
numerous cases involving the prolonged detettion of immigrants throughout the federal
judiciary.” Nadarajah cites four significant im migration de tention cases where
Rabinovitz was lead counsel and achieved favorable outcomes.
[Ahilan] Arulanantham’s declaration states that he is a 1999 Yale Law School graduate
who clerked for a Ninth Circuit judge, ha s specialized in the rights of detained
immigrants as an ACLU staff attorney for ore than four years, and represented detained
immigrants in criminal proceedings as a federal public defender for two years. Narchjah
cites eight im portant cases in which Arulanantham  repr esented the im migrant or
appeared on behalf of amicus curiae.
Nadarajah contends that [Ranjana] Natarajan has represented non-citizens detained under
the immigration laws for four years, citing four immigration cases in which Natarajan
has appeared. Nadarajah also contends that Natarajan was named one of the top 100
women lawyers in California by California Lawyer mgazine in 2005. According to the
internet, Natarajan is a 1999 graduate of Columbia Law School.
Nadarajah’s contentions are corroborat ed by the declarations of a San Francisco
immigration specialist, Marc Van Der Hout, Esq., and a Los Angeles attorney and faam
ACLU Senior Staff Counsel, Carol A. Sobel, Esq. Van Der Hout states thathei s
familiar with the experience and expertise of all three attorneys and, in his opinion, they
all possess “discrete and conplex knowledge.” He has been aware of Rabinovitz’s work
for nearly 20 years, and she is one of the leading im migrants’ rights lawyers in t he
country. He has been aware of Arulanantharis and Natarajan’s work for the past several
years and is very familiar with their work over the past two years, during which they
have successfully litigated several ¢ ases involving the prolonged detention of
immigrants. Van Der Hout has co-counseled several com plex im migration cases
involving national security issues with Aruhnantham and Natarajan, and therefore he is
familiar with the excellent quality of their written work and advocacy.
Sobel states that she is very fam  iliar with Arulanantham ’s and Natarajan’s skill,
experience, and reputation, having worked witlthem as co-counsel on a nurher of cases
during the past several years. In her opinion, both Arulanantham and Natarajan enjoy
exceptional reputations as attorneys and display skills and experience far beyond those
of most attorneys who have been practicing for seven years. As a former ACLU staff
attorney, Sobel is also familiar with Rabinovitz.
Although Sobel has never worked with Ra binovitz on a case, Sobel is aware that
Rabinovitz ‘enjoys an exce ptional reputation in the area of im migration law.’”
Nadarajah, 569 F.3d at 912-13.
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Immigration Law Center (“NLC”) where he is currently the generhcounsel. Prior to joining the NILC,
Joaquin worked as a litigation attorney and ultimately the executive director of the Central American
Refugee Center. Joaquin has served as counsel foplaintiffs since 1982 andas lead counsel since 1989.
The focus of Joaquin’s practice is immigration law and related federal court litigation. Judge Kenyon
awarded Joaquin attorneys’ fees under the EAJA at market rates in 1994 because of his specialized
knowledge in im migration law.* Given his extensive knowledge of this case and hi s thirty years’
experience litigating im migration cases, Joaquin ha s distinctive knowledge and skill int he area of
immigration law.

Attorneys Jennifer Chang Newell, Karen Turhin, and Monica Ramirez have less experience than
Rabinovitz, Arulanantham, Nadarajah and Joaquin. Tum lin is a 2004 graduate of the University of
California at Berkeley who has been emloyed at NILC since October 2005. he is teaching imigration
law during the 2009-2010 school year atLoyola School of Law and has served as lead or principal co-
counsel in two complex immigration class action suits and several other general im migration suits.*
Newell is a 2003 graduate of Stanford Law School and has been em  ployed at the Am erican Civil
Liberties Union Im migrants’ Rights Project (“ACLU IRP”) since 2004. She reports that she has
particular expertise gained litigating cases involving the due process rights of non-citizens, pol itical
asylum, federal jurisdiction in immigration cases, and expedited rem oval. She has participated as a
faculty member in immigration law training sessions for staff attorneys of the United States Courts of
Appeals.”” Ramirez is a 2004 graduate of Stanford Law School and has been employed at the ACLU
IRP since 2005. She has litigated vaoius immigration matters since 2005 Ramirez is a fluent Spanish

speaker and used her language skills in preparing thelient declarations that were subnitted as evidence

“Declaration of Linton Joaquin (“Joaquin Decl.”), 9 1-10.
*Declaration of Karen Tumlin (“Tumlin Decl.”), 9 1-16.
*"Declaration of Jennifer Chang Newell (“Newell Decl.”), 9 1-8.

*Declaration of Monica Ramirez (“Ramirez Decl.”), 9 1-8.
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in this case.”

Although Mark Rosenbaum has not specialized in immigration litigation, he has experience in
immigration and complex civil litigation. Plaintiffs note that Rosenbaum brings unique experience in
that he served as lead counsel for pl aintiffs during the 1985-87 trial. Given his role in the original
proceedings before Judge Kenyon, Rosenbaum developed extensive knowledge of the processing and
detention practices that led to issuance ofthe permanent injunction.® He is a 1974 graduate of Harvard
Law School and has since worked for the ACLU Foundation of Southern California. He has been its
Legal Director since 1994.”

Immigration law is a practice specialty that requires distinctive knowledge and special skill.
Plaintiffs have presented evidence that many of their attorneys specialize in this area, and thus possess
special knowledge, skill and expertise. They have alsproffered evidence that cefain of their attorneys,
by virtue of their long involvenent in this litigation, possess distinctive knowledge crucial to litigation
of this complicated case. The government does not dispute that plaintiffs’ counsel possess distinctive

knowledge and special skills.

“Motion for Attorneys’ Fees at 17.
Jd. at 18; Declaration of Mark D. Rosenbaum (“Rosenbaum Decl.”), 99 1-8.

S'Rosenbaum Decl., Exh. B.
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b. Needful for Litigation in Question

The Ninth Circuit has awarded enhanced attor neys’ fees based on specialized knowledge of
immigration law in ca ses which “involved m ore than established principles of law with which the
majority of attorneys are familiar.” Nadarajah, 569 F.3d at 914. See also id. at 913 (noting that the
Seventh Circuit has enhanced rates where counsel established that “knowledge of for eign cultures or
of particular, esoteric nooks and crannies of immigration law . . . [was] needed to give the alien a fair
shot at prevailing,” quoting Muhur, 382 F.3d at 655-56).

Plaintiffs assert that this litigation requiredcounsel with distinctive knowledge and experience
of im migration law, im migration processing and enforcement pr ocedures, and im migrants’ rights
litigation. The case required extensive briefing regaling the Inmigration and Nationality Act (“INA”),
in t hat t he governm ent asserted that five different provisions of that act precluded the court’s
consideration of issues related to expedited rem oval. Plaintiffs also maintain that the case required
extensive experience and familiarity with removal processing procedures and detention policies and
practices, given that counsel were required to i nvestigate problems in the field, r eview discovery
information, and present evidence to the court to counter the governm  ent’s claims that its form s,
policies, and guidelines had obviated the need for the injunction to remain in effect.*

While the government concedes that the action arose in the context of im migration law and
concerned immigration detention practices, it contendghat none of the issues raised was so coplicated
that it required distinctive knowledge or specializedskill. In the government’s view, the case required
briefing regarding jurisdictional issues, discovery matters, and the rules surrounding dissolution of an
injunction.”

The Ninth Circuit has declined to “award[ Jenhaced hourly rates in inmigration cases pursuant
to the statutory exception for limited availability of qualified attorneys where the litigation in question
required no ‘distinctive knowledge’ or ‘spe cialized skill.”” Thangaraja, 428 F.3d at 876. Ramon-

Sepulveda, the sole case on which the governnent relies, noted that plaintiff’s “legal claim against the

?Motion for Attorneys’ Fees at 18-19.

>Govt.’s Opp. at 26.
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INS involve[d] established principlesof res judicata-principles with whch the majority of attorneys are,
or should be, familiar. Additionally, there is no shortage of attorney in Los Angeles qualified to assist
aliens in deportation proceedings.” Ramon-Sepulveda, 863 F.2d at 1463. See Thangaraja, 428 F.3d
at 876 (declining to apply an upward adjustment for representation of an alien in connection with the
review of a Board of Inmigration Appeals decisionregarding applications for asylumand withholding
of removal); Rueda-Menicucci v. I.N.S., 132 F.3d 493, 496 (9th Cir. 1997) holding that no specialized
skill or distinctive knowledge was needed to represeman alien at asylumand withholding of deportation
hearings); see alsoJohnson v. Gnzales, 416 F.3d 205, 213 (3d Cir. 2005) (“Although Johnson’s counsg
is a n e xperienced attorney who specializes in ~ immigration, he was here faced with a case of
straightforward application of the substantial evidence and asylum standards”).

Ramon-Sepulveda is not controlling, as it involved straightforward representation of a single
alien in a deportation proceeding. While such a representation may prove to be sufficiently complex
to warrant enhanced fees, Freeman v. Mukasey, No. 04-35797, 2008 WL 1960838, *4-5 (9th Cir. Feb.
26, 2008) (Unpub. Disp.) (awarding enhanced fees in a case raising matters of first impression in the
circuit regarding the interplay between the adjustmant of status regine and thevisa waiver program and
“present[ing] thorny procedural and jurisdictional quesions because [the alien] had left the country and
because the proper venue for review of her clains was not clear until passage and interpretation of the
REAL ID Act”); Fang v. Gonzales , No. 03-71352,2006 W L 5669901, *3 (9th Cir. Oct. 30, 2006)
(Unpub. Disp.) (holding t hat spe cialized skill and distinctive knowledge of im migration law was
required to “address effectively in the briefs and at oral argument the application of two complicated
state and federal statutory schenes and to succeed inobtaining relief fromremoval for” alien), there can
be no dispute that the issues presented in this action were substantially m ore com plex than
representation of a single alien. The case is, in the court’s view, wre analogous to Nadarajah. There,
the government contended that no distinctive know ledge or special skill was required bec ause the
litigation “involved the application of the imnigration detention statutes, Suprene Court precedent, and
an understanding of constitutional law, but turned on st atutory interpretation and did not involve the
application of com plex statutes or regulations.”  Nadarajah, 569 F.3d 906 at 913-14. The court

concluded, however, that the “case involved m ore than established principles of law with which the
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majority of attorneys are f amiliar.” Id. at 914 (citing Ramon-Sepulveda, 863 F.2d at 1462-63). It
described the litigation as “an unusual and complex case which required a 58-page brief and resulted
in a significant 15-page published decision that is cited thus far in m ore than 70 other cases and 20
treatises or articles.” Litigation of the Orantes injunction before the district court alone involved
multiple hearings and hundreds of pages of briefing; five separate written orders we re issued which
cumulatively totaled more than 140 pages. The case resulted in a published district court opinion that
was subsequently affirmed by the Ninth Circuit. The injunction upheld in the opinion affects not just
a single alien, as do the cases cited by the government. Rather, it has nationwide significance.

The Nadarajah court distinguished past decisions in this and other circuits that had denied an
enhancement on the basis that the action before it “dibt involve nerely a ‘graightforward application’
of the rules of immigration law and appellate practice.” Id. (quoting Thangaraja, 428 F.3d at 876). In
assessing the complexity of the litigation, the Ninth Circuit credited the declaration of an immigration
law expert, Marc Van Der Hout. Van Der Hout has submitted a declaration in this case as well, which
states:

“I am very familiar with the Orantes case and have been for the nore than two decades

that this case has been litigated. In  fact, [ represented plaintiff[s] i n settling the

attorneys’ fees clains for the earlier phaseof the litigation, in 1991. This case, involving

the government’s effort to dissolve a nationwide permanent injunction, raised unique and

complex issues of immigration law. Specifically, because of the government’s claims

that the Orantes injunction conflicted with the expe dited removal statute, plaintiffs’

counsel needed to use the specialized knowledge that they have of the judicial review

limitations of the Immigration and Nationality Act and the expedited rem oval statute.

Plaintiffs’ counsel also needed to have a thorough understanding of immigration arrest

and processing procedures, im migration detention practices and procedures, and the

extensive factual records that led to the issuance of the nationwide injunction in this

case. Only attorneys with distinctive knowledge and exem plary skills in these a reas

could have successfully litigated this case. It is my opinion that Linton Joaquin, Karen

Tumlin, Ranjana Natarajan, Mark Rosenbaum, Judy Rabinovitz, Jennifer Newell, and
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Monica Ramirez possess such knowledge and skillsand that those skills were absolutely
necessary to the successful resolution of this litigation.”>*
The court finds Van Der Hout’s declaration as credible here as the Ninth Circuit did iVadarajah. His
description of the action, moreover, is entirely consistent with the court’s knowledge and impressions
of litigation surrounding dissolution of the injunction.

In sum, plaintiffs have “denonstrate[d] and a revew of the briefs and opinion confirmthat here,
unlike in Thangaraja, ‘knowledge of . . . particular, esoteric nooks and crannies of immigration law .
.. [was] needed to give the alien a fair shot at prevailing.”” Nadarajah, 569 F.3d at 915 (quoting
Thangaraja, 428 F.3d at 876). This litigation was, if anything, broader in scope and significance and
of greater com plexity than Nadarajah. Plaintiffs have therefore m et their burden of showing that
counsel with distinctive knowledge and specialized skill were needed.

c. Not Available in the Market at Statutory EAJA Rates

Plaintiffs must also show that qualified attorneys were not available to handle this litigation at
the statutory maximum hourly rate. SeeUnited States v. Real Propery Known as 2224 Dolorosa Street
190 F.3d 977, 984 (9th Cir. 1999) (“[ W]hile claimants have submitted evidence that the market rates
for similarly experienced counsel exceed the statutoryrate, they have not denonstrated that no suitable
counsel would have taken on claim ants’ case at the statutory rate”);  Love, 924 F.2d a t 1496-97
(remanding for further findings as to availability ofattorneys in the area with similar skills who would
have handled the case at the statutory rate, wherethe only evidence in the record was the statement of
the attorney seeking fees that there were few othe r lawyers in Oregon with his expertise in pesticide
litigation and the district court had made no findings on the issue).

Van Der Hout states:

“The vast majority of the immigration bar of this country does not engage in f ederal

court litigation, and of those that do, only avery small number would be willing to take

on a case of this complexity. There are no qualified attorneys to my knowledge who

would have undertaken such litigation at the EAJA statutory rate adjusted for inflation

**Declaration of Marc Van Der Hout, (“Van Der Hout Decl.”), 9 11.
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of $160 per hour in 2006, or $171 per hour in 2008.”%

Plaintiffs also proffer the declaration of Carol ASobel, who since 1997 on arannual basis has surveyed
firms to obtain relevant comparisons of billing rates.”® Sobel is personally familiar with all but two of
the attorneys who represented plaintiffs.”’

Sobel concludes that, with respect to Rosenbam, his requested hourly rate of $625-675 for worl
performed between 2005 and 2008 is “atthe very low end of, if not below, market rate for an attorney
of [his] skill, reputation and experience.”® As further evidence of the reasonableness of Rosenbaum’s
requested rate, Sobel details several cases in which courts have awarded similar or higher hourly fees
for attorneys of like experience. *° Similarly, Sobel offers an extensive analysis of the hourly rates
sought for Natarajan, Rabinovitz, Tunhin, and Joaquin,citing the rates charged by corparable attorneys
and attorneys’ fee awards in comparable cases.®

Finally, plaintiffs have submitted the declaration ofAngelo A. Paparelli. Paparelli has practiced
immigration and nationality law in Los Angeles since 1981.°" He states:

“Itis m y opinion that such litigation  requires attorneys who are f amiliar with

immigration law and procedures as well as experience d in class action litigation. My

firm (in collaboration with a qualified litigation lawyer or firm) would consider such a

case if we were assured we would be compensated at our norm al billing rates. I am

generally familiar with the relatively few attorneys in the Los Angeles area that would

**Van Der Hout Decl., § 12.

**Declaration of Carol A. Sobel, (“Sobel Decl.” ), {9 2-3. Sobel’s survey incl udes larger law
firms and smaller boutique civil rights law firms. Sobel found that there is little, if any, difference in
the fees sought and awarded to smaller or solo civil rights firms and larger business firms. (/d..9] 3.)

1d., 9 5.
$1d., 9 7-8.
“7d.

©rd., 99 9-19.

'Declaration of Angelo A. Paparelli , (“Paparelli Decl.”), 9 2-3.
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be able to consider taking such ac ase, and I believe that such attorneys were not
available at the EAJA statutory rate of $155 - $172 per hour during the period of this
litigation.”*

Despite this evidence, the governnent asserts in onclusory fashion that “f]here simply has been
no showing that other practitioners would not have beenwilling to take this cag for the EAJA statutory
rate.”®

In Nadarajah, the only piece of evidence cited by the appellate court on the subject of other
attorneys of com parable skill willing to handle  the m atter at EAJA rates was Van Der Hout’s
declaration. The governnent objected to the declaraton’s sufficiency in that cae, and the Ninth Circuit
concluded that its objection lacked nerit. Nadarajah, 569 F.3d at 915. Here, plantiffs have presented
not only the Van Der Hout declaration, but Sobel’s extensive analysis ofanket rates and attorneys’ fees
awards in the Los Angeles area.They also offer Paparelli’s statenent his firm would not have accepted
plaintiffs’ representation except at market rates, and that plaintiffs’ request is in line with such rates.

In Nadarajah, the appeals court quoted a First Circuit opinion concerning the type of “showing
that is necessary to establish that qualified counsel was not available.” It stated:

““‘What the declaration needed to say, with atleast modest support, is that as a practical

matter the plaintiffs would be unable to find a fisheries law expert for $125 (assuming

arguendo t hat one was required). W e say “m odest support” because of practical

realities. No one expects the plaintiffs to conduct statistical surveys on a collateral

matter like attorney’s fees, and the antitrust laws do not encourage counsel to spend

much time discussing fee levels with competing lawyers.”” Id. at 915 (quoting Atlantic

Fish Spotters Association v. Daley, 205 F.3d 488, 492-93 (1st Cir. 2000)).

Employing this standard, the Ninth Circuit concluded that “Van Der Hout’s declaration satisfactorily

demonstrate[d] that no other counsel was available to take Nadarajah’s case at the adjust ed statutory

maximum hourly rate.” It further found that “thgovernment ha[d] failed to rebut Nadarajah’s showing

2[4, 9 4.

%Govt.’s Opp. at 27.
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that qualified counsel was not available.” Id. Because the Ninth Circuit ha explicitly held that, absent
rebuttal, even a portion of the voluminous evidence presented in this case suffices to demonstrate that
qualified counsel were not available to handle the acton at the EAJA statutoryrate, the court finds that
plaintiffs have made an adequate showing on this point.
2. Objections to Specific Fees
a. Internal Communications

The government objects to the tine charged forinternal communications among counsel where
the subject of the com munication is not noted in th e attorneys’ time records. The governme nt cites
Tchemkou v. Mukasey, 517 F.3d 506 (7th Cir. 2008), in which the Seventh Circuit stated:

“[TThe Government believes it is ‘wholly uneasonable’ for it to ‘pay for three hours of

work for each one-hour conversation anong three attorneys.” The Government appears

to argue for a blanket rule according to with internal communication time never would

be reimbursed under the EAJA. Such a rulewould be totally unrealistic. The practice of

law often, indeed usually, involves significant periods of consultation among counsel.

Talking through a set of authorities or seeking advice on a vexing problem is often

significantly more efficient than one attorney’s trying to wade through the issue alone.

To be sure, internal meetings are not always the model of efficiency, and discussions of

one case or client easily can bleed over into other m atters. Consequently, attorneys

seeking reimbursement for internal neetings should identify explicitly the subject wmtter

of their discussions so that we m ay assess whether t he amount of time recorded was

‘reasonably expended.” In the present case, fev details are provided with respect to the

internal communications of Ms. Tchemkou’s counsel. Although we do not doubt that

some internal conmunication was necessary to coordinate the successful edft on behalf

of Ms. Tchemkou, without the benefit of greater explanation from counsel, we cannot

say that all of the internal conmunication time was ‘reasonably expended.’” Id. at 511-

12 (internal citations omitted).
The court finds the reasoning of the Seventh Circu it on this point persuasive. The court, however,

cannot locate instances in which plaintiffs’ lawyers billed for internal com munications wit hout
44
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identifying the subject matter of the conversation. The only example cited by the government is 3.75
hours purportedly billed by Ramirez for calls with co-counsel on unidentified subjects. The court has
reviewed Ramirez’s time records and cannot locate such an entry. Each entry concerning conference
calls contains a phrase following “re:” that descibes the general subject matter of the discussion®* The
court has reviewed the entries of the other attorney representing plaintiffs as well, and found that they
too identify the subject matter of internal communications. The government’s objection on this score,
therefore, is not supported by the record.
b. Billing Records of Mark Rosenbaum

The government objects to the fees requested for Rosenbaum ’s time, which total $11,043.76.
The basis for the objection is the following statenent in Rosenbaum’s declaration: “I maintained time
records on a contemporaneous basis. Those records were misplaced, and I reconstructed them based
on recollection, references to ne in the records ofother counsel and other documents we filed with the
district court or submitted to the government.”® The government maintains that this type of post hoc
reconstruction does not perm it it to determ ine the accuracy or reasonableness of Rosenbaum’ s
recollection.®® Plaintiffs counter that several of Rosenbaunis hours can be verified by the tine records
of other counsel and/or by court transcripts, and that the 18.6 hours he underestim ates the amount of
time he spent. Plaintiffs note, moreover, that in an abundance of caution, they applied a five percent
discount to Rosenbaun’s hours to ensue that they were not overstated” On review, the court finds that
most of the hours for which Rosenbaum seeks compensation involved the type of work that cannot be
verified by other billing records.

Plaintiffs’ fee request is based on an across-the-board five percent reduction in the number of

hours reflected in the tim e records. T he court does not wish to penalize plaintif fs for applying this

%Ramirez Decl., Exh. A.
%Rosenbaum Decl., 9 5.
%Govt.’s Opp. at 27-28.

%7Pls.” Reply at 38. The discount wanot unique to Rosenbaum Plaintiffs applied a five percent
discount to all attorneys’ hours in their fee motion.
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discount, and thus reduces the fee award attributabléo Rosenbaumby an additional 20%. The plaintiffs
are awarded $9,300.00, a reduction of $2,325.00 in the amount requested for Rosenbaum’s time.
c. Work Completed Prior to October 11, 2006

The government asserts that plaintiffs should receive no fees for work com pleted prior to the
court’s October 11, 2006 order nodifying paragraphs 2 and 11 of the injunction®® Plaintiffs assert that
they “have deducted tine spent on activities not diretly related to the succes®f the litigation, including
investigating and monitoring compliance issues that were not raised to the court or the government in
the litigation, and tine spent on unsuccessful work (e.g.a motion for reconsideration of a portion of the
Oct. 11, 2006 order, and the defense of the two injunction provisions that were dissolved).” ¢ The
government asserts that 359.65 hours renain that are attibutable to drafting brids on the facial conflict
issue, preparation and practice for the oral argunent on the facial conflict issue, and the hearing on that
subject.”

The government argues similarly that plaintiffs did not prevail on, and thus are not entitled to
fees for, work onam otion to com pel production of docum ents regarding detention standards. "'
Plaintiffs counter that the motion was part of an overall strategy that ultimately proved successful, and
additionally, that they succeeded in compelling discovery on an additional detention standard, which
resulted in the production of approxim ately 1,200 pages of additional documents. These documents
concerned detention conditions in hold rooms, which was cited as an instance of non-conpliance with
the injunction in the court’s July 2007 order.

As the Ninth Circuit has noted:

“Rare, indeed, is the litigant who doesn’t lose some skirmishes on the way to winning

the war. Lawsuits usually involve many reasonably disputed issues and a lawyer who

takes on only those battles he is certain of winning is probably not serving his client

%Govt.’s Opp. at 33-34.
%Motion for Attorneys’ Fees at 15.
"Govt.’s Opp. at 28-29.

"1d. at 29.
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vigorously enough; losing is part of winning. The County would have us scalpel out

attorney’s fees for every setback, no mtter how temporary, regardless of its relationship

to the ultimate disposition of the case. This makes little sense.

We hold, instead, that a plaintiff who is unsuccessful at a stage of litigation that was a

necessary step to her ultim ate victory is entitled to attorney’s f ees even f or the

unsuccessful stage.” Cabrales v. County of Los Angeles, 935 F.2d 1050, 1053 (9th Cir.

1991).

The court agrees with plaintiffs that developingvidence of the governnent’s non-compliance with the
injunction was a critical com ponent of their ultim ate success in defending against the gove rnment’s
request for dissolution. Thus, even had plainti ffs’ motion been denied outright, and even had no
additional discovery been produced, the court would ndtave denied all fees asociated with the notion.
The motion was not conpletely unsuccessful, however,as plaintiffs obtained additional documants that
the court found relevant and persuasive in determ ining whether it was appropriate to dissolve the
injunction. Plaintiffs thus achieved a degree of success in bringing the m otion. Considering the
significance of the overall relief plaintiffs obtained in relation to the hours their lawyers reasonably
expended, and the fact that the motion was not entirely unsuccessful, the court declines to reduce the
fee award by the number of hours spent litigating the motion to compel discovery.

Turning to plaintiffs’ work on the facial confl ict argument, the court considers the Ninth
Circuit’s holding in O ’Neal v. City of Seattle 66 F.3d 1064 (9th Cir. 1995). There, the court concluded
that a plaintiff could recover feesfor a failed class certification mtion because she ultinately prevailed
on a claimrelated to the causes of action on which sheought certification of a class. The Ninth Circuit
identified the appropriate two-part inquiry as follows:

“First, the court asks whether the claims upon which the plaintiff failed to prevail were

related to the plaintiff’s successful claim s. If unrelated, the final fe e award may not

include time expended on the unsuccessful claims. If the unsuccessful and successful

claims are related, then the court mist apply the second part of the analysis, in which the

court evaluates the ‘significance of the overdl relief obtained by the plaintiff in relation

to the hours reasonably expended.’ If the pl aintiff obtained ‘ excellent results,” full
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compensation may be appropriate, but if only ‘partial or linited success’ was obtained,

full compensation may be excessive.” Id. at 1068-69 (quoting Thorne v. City of El

Segundo, 802 F.2d 1131, 1141 (9th Cir. 1986)).

Claims are related where they involve “a comnon coreof facts” or are “based on related legal theories.”]
Odima v. Westin Tucson Hote] 53 F.3d 1484, 1499 (9th Cir. 1995). “[The test is whether relief sought
on the unsuccessful claimis intended to remedy a course of conduct entirely distinct and separate from
the course of conduct that gave rise to the injury upon which the relief granted is pre ~ mised.” Id.
(quoting Thorne, 802 F.2d at 1141).

The government’s request that the court dissolve paragraphs 2 and 11 of the injunction due to
a conflict with the expedited renoval statute was “rehted to” the governnent’s broader request that the
court dissolve the injunction altogether, in that both requests involved a com mon core of facts and
related legal theories.

Plaintiffs achieved some success in opposing the government’s request that the court dissolve
paragraphs 2 and 11. Most fundamentally, the courtdid not dissolve the paragraphs, but medified them
to ensure that they were conpatible with the requirements of the expedited renoval statute. Plaintiffs’
work thus ensured that class nembers placed in expadited removal would receive the protections of the
injunction to the extent appropr iate, including an advisal regarding their right to apply for asylum
Additionally, plaintiffs’ efforts brought to light the fact that the government took the position that the
Orantes injunction did not apply to Salvadorans detained at ports of entry. This led to the court’s later
clarification that the injunction did apply to such chss members. Nonetheless, because plaintiffs were
only partially successful in this phase of the proceethgs, the court concludes it is appropriate to reduce
the fees they seek to sone degree. By the cout’s calculation, plaintiffs seek $140,294.50 in fees for the
phase of the litigation related to expedited rem oval. The court reduces this am ount by one-third, or
$46,764.83.

d. Fees Related to Clients’ Declarations

The government contends that plaintiffs’ fee re quest for tim e and travel to Texa s to collect
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declarations from 37 recently detainedSalvadorans is excessive and unnecessary’> The court ultimtely
concluded that the “sam ple size . . . [was] too lim ited to support an inference that there [was] a
widespread pattern of non-compliance, particularly given the credibility limitations.” Orantes V, 504
F.Supp.2d at 848. As noted, it is rare to find a litigant “who doesn’t lose some skirmishes on the way
to winning the war.” Cabrales, 935 F.2d at 1053. The governmnt cites no authority for the proposition
that the court should second guess decisions mde during the course of lengthy litigation regarding what
pieces of evidence are, and are not, worth gathering. Tle court therefore declinesto excise fees related
to the preparation and submission of the client declarations.

e. Fees Unrelated to the Motion to Dissolve

The government requests that the court dec line to award fees for 50.85 hours of wor k done
between October and December 2007 by Joaquin and Ramirez related to the closing of the San Pedro
Service Processing Center. Plaintiffs counter thathey are entitled to fees foenforcing conpliance with
consent decrees or injunctions. See, e.g., San Francisco NAACP, 284 F.3d at 1166 (“It is well settled
law in this circuit that a district court has discretin to award fees to a prevailing party in consent decree
litigation for work reasonably spent to m onitor and enforce compliance with the decree, even as to
matters in which it did not prevail”). W hile this is a correct statem ent of t he law, it is inapposite.
Plaintiffs’ enforcement activities at the San Pedro certer are not only not described in their notion for
attorneys’ fees, but also appear unrelated to the dissolution proceedings pending that were before the
court. Asa consequence, the court cannot determine the reasonableness of the $19,970.25 in fees
sought, and declines to award them.

The government also objects to 8.2 hours charged for dealing with the m edia.” Prevailing
counsel are entitled to fees for “press conferences and perform  ance of other lobbying and public
relations work” when those efforts are “directly and intimately related to the successful representation
of a client.” Davis v. City and County of San Franciscg976 F.2d 1536, 1545 (9th Cir. 1992). Plaintiffs

assert that the time spent responding to media inquiries heightened the visibility of the injunction and

”?Govt.’s Opp. at 34-35.

BId. at 35.
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led to discovery ofviolations. This in turn conthuted directly to plaintifs’ litigation goal ofpreserving
the injunction.” The governm ent has not dem onstrated that incurring 8.2 hours over the course of
several years of litigation to communicate with the media was unreasonable or excessive, nor that the
information obtained ffom class members as a result ofSuch contacts did not beneif plaintiffs’ litigation
position. The court therefore declines to reduce the fee award on this basis.
f. Alleged “Excess” During District Court Proceedings

The government alleges a number of instances of excessive billing during the proceedings in
district court. First, it asserts that it was unreaonable for Joaquin to spend 29 hours preparing for oral
argument. The court agrees and finds that no are than 21 hours was requiredSimilarly, the court finds
that the 68.1 hours spent drafting plaintiffs’ opposition bief was excessive. Itwill award a total of 40
hours for this activity. Tumlin charged 45.7 hours preparing for two depositions. The court concludes
that only 24 hours were reasonably expended. Alaw clerk charged 53 hours preparing a nemorandum
that evaluated the testim ony of t wo witnesses. The court believes only 20 hours were reasonably
incurred.

Cumulatively, these changes result in a $28,860.00 reduction in the amount of fees awarded.

g. Alleged “Excess” During Circuit Court Proceedings

The government asserts that plaintiffs’ request that the court award $203,233.43 to wr ite one
appellate brief is excessive. The governnent identifies three line itens that it asserts should be reduced
or eliminated. It cites the fact that Joaquin billed 42 hours, or $26,274.63, to draft the procedural
background section of the appellate brief.” As the government notes, preparation of such a summary
could have been delegated to a less experienced m ember of the litigation team and could have been
accomplished in less time. Confronting a similar situation, the Third Circuit stated:

“Nor do we approve the wastef ul use of highly skilled and highly priced talent f or

matters easily delegable to non-professionals or less experienced associates. Routine

tasks, if performed by senior partners in large firms, should not be billed at their usual

"Reply at 30-31.

Opp. at 31-32.
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rates. A Michelangelo should not charge Si stine Chapel rates for painting a farm er’s

barn.” Ursic v. Bethlehem Mines, 719 F.2d 670, 677 (3d Cir. 1983).
The court concludes that a paying client woul d not have paid $650 an  hour for 42 hours of lead
counsel’s time to prepare the procedural background se¢ion of the appellate brief, when the task could
have been performed by a less saior, less expensive associate’® As noted, plaintiffs applied an across-
the-board five percent reduction in the number of hours reflected in the time records. The court finds
a further reduction of seventy percent in Joaquin time for drafting the procedural background section
of the appellate brief appropriate. Consequently, thcourt reduces the anount awarded for this line item
by an additional $19,360.25, for a net award of $6,914.38.

In addition, Joaquin expended 56.9 hours, at eost of $35,135.75, preparing for a twenty-rimute

t.” Given that Joaquin had already participated in extensive oral argum ent in the

appellate argumen
district court, and given the limited time allotted for the argument, he should have been able to prepare
more efficiently. Plaintiffs applied an across-the-board five percent reduction in the number of hours
reflected in the tine records. The court finds that further reduction of forty-five percent in the amunt
of time Joaquin spent preparing for oral argument is appropriate. Consequently, the court reduces the
amount awarded for this task by an additional $16, 643.25, for a net award of $18,492.50.

Plaintiffs also claim 180.1 hours for revision of their appellate brief, including 126.1 hours
charged by five attorneys and 54 hours charged by law clerks, for a total cost in excess of $50,000.
Joaquin, billing at $650 per hour, spent 38.1 hours revisinghe brief, while four other attorneys, billing
$300 to $385 per hour, expended 88 houron revisions. Law clerks, billing at $75 per hour, revised thg
brief for an additional 54 hours. Such extensive reision, equivalent to more than 2.5 hours and alnost
$1,000 per page, is excessive. As noted, in formulating their fee request, plaintifts applied an across-

the-board five percent reduction in the num ber of hours billed by attorneys and a twenty percent

reduction in the number of hours billed by law clerks. The court finds a further reduction of forty-five

"The court appreciates Joaquin’s faniliarity with the overall litigation. If this is the reason that
he elected to prepa re the procedural background sec tion of the brief, it finds alternatively that his
drafting of the section should have been substantially more expedited than it was.

""Govt.’s Opp. at 32. This amounts to $1,756.79 for each minute of oral argument.
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percent in the number of hours billed by attorneys and of thirty percent in the number of hours bill by
law clerks for revision of the appellate brief is a ppropriate. Consequently, the court reduces the fee
award for this task by $16,643.25, and awards $18,492.50 for revision of the appellate brief.

As respects the appellate phase of the proceedinggherefore, the court reduces the fees plaintiffs|
seek by $61,113.28.

D. The Amount of Costs

Plaintiffs also request that the court tax certain costs to the governamnt. As noted, the EAJA
allows for the recovery of both fees and costs. The statute states, in relevant part, that ‘4 court shall
award to a prevailing party other than the United States fees and other expens es....” 28 U.S.C. §
2412(d)(1)(A). Plaintiffs seek $37,290.83 in distriatourt costs, and $236.75 in appellate costs; they
include such items as telephone calls, photocopying, postage, and attorney travel expenses. The
amounts claimed are reasonable and recoverable. Jean v. Nelson, 863 F.2d 759, 778 (11th Cir.
1988) (“[ W]e reject the governm ent’s argument that telephone, reasonable t ravel, postage, and
computerized research expenses are not com pensable under the EAJA”); Aston v. Secretary of
Health and Human Servi ces, 808 F.2d 9, 12 (2d Cir. 1986) (affirm ing an award of telephone,
postage, travel and photocopying expenses); International Woodworkers of America v. Donovan,
792 F.2d 762, 767 (9th Cir. 1985) (expenses routinel y billed to a client — telephone, air courier,
attorney travel — are r ecoverable under the EAJA); United States v. Hitachi America, Ltd. , 101
F.Supp.2d 830, 833, 838 (C.LI.T. 2000) (awarding costs under the EAJA, inter alia, for deposition,
pretrial and trial transcripts). Plaintiffs are therefore entitled to recover

total costs of $37,527.58.
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III. CONCLUSION
For the reasons stated, the court grants in part plaintiffs’ motion for attorneys’ fees under the
EAJA. The court’s reductions in the fees requested total $158,360.37. After subtracting this amount,
the court awards plaintiffs attorneys’ fees of $1,306,360.44 and costs of $37,527.58 for a total award
of $1,343,888.02. The government is directed to pay this sum to petitioner on or before May 30,
2010.

DATED: March 29, 2010 /LL'MM M. Moan/

MARGARET M. MORROW
UNITED ST DISTRICT JUDGE
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