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Federal Sex Offender Civil Commitment Process Under Fire 

Among other provisions, the Adam 
Walsh Child Protection and Safety 

Act of 2006 allows the federal government 
to indefinitely detain "sexually dangerous" 
offenders through a civil commitment 
process, which requires mandatory court 
hearings after such offenders have been 
certified by the u.S. Department of Justice 
(DOJ) as eligible for commitment. The 
Adam Walsh Act was named for the kid-
napped and murdered son of America's 
Most Wanted host John Walsh. [See: PLN, 
June 1996, p.12]. 

Under 18 U.S.c. § 4248, the federal 
government must obtain a "Certification 
of a Sexually Dangerous Person" before it 
can proceed in a civil commitment action. 
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by Derek GUlla 

Under § 4247(a)(5), a "sexually dangerous 
person" is defined as one who has engaged 
or attempted to engage in sexually violent 
conduct or child molestation, and who is 
"sexually dangerous to others" or suffers 
from a serious mental illness, abnormality 
or disorder, as a result of which he would 
have "serious difficulty in refraining from 
sexually violent conduct or child molesta-
tion if released." 

To order civil commitment, a federal 
district court must find at an evidentiary 
hearing (no jury trial is required) that the 
government has met its burden of proof 
by clear and convincing evidence that an 
offender is a sexually dangerous person. 
If so, he may be confined in a suitable 
facility for mental health treatment until 
it is determined that he is no longer a 
danger to others. 18 U.S.C. § 4248(d). 
The standard of "clear and convincing 
evidence" is lower than the "beyond a 
reasonable doubt" standard required in 
criminal prosecutions, and when certifying 
prisoners for civil commitment the DOJ 
can consider conduct that did not result 
in an arrest, prosecution or conviction. 
In fact, offenders can be certified for civil 
commitment even if they have no prior 
criminal record of sex offenses. 

According to investigative reporting 
by USA Today, the DOJ has certified 136 
federal prisoners over the past six years but 
only 15 have been civilly committed follow-
ing court hearings. The "Justice Department 
has either lost or dropped its cases against 
61 of the 136 men" who have been certi-
fied since 2006. Of the prisoners certified 
as eligible for civil commitment who were 
eventually freed, some had been detained for 
more than four years pending a hearing. 
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"Things take time," stated former U.S. 
Attorney George Holding. "These men 
are accused of being a threat to society, 
and the system has to play itself out." 

Often, though, offenders certified by 
the DOJ are ultimately determined not 
to be a threat to society deserving of civil 
commitment. Ironically, one of the prison-
ers who was released because he did not 
meet the civil commitment criteria was 
Graydon Comstock. His case previously 
had been appealed to the U.S. Supreme 
Court, which upheld the constitutionality 
of the federal civil commitment process. 
See: United States v. Comstock, 130 S.Ct. 
1949 (2010) [PLN, July 2011, p.31; Dec. 
2010, p.44]. Comstock was freed in No-
vember 2011. 

In addition to the federal government, 
around 20 states have civil commit-
ment statutes for sex offenders. Notably, 
civil commitment is not imposed for past 
crimes, as prisoners have been convicted 
and sentenced for prior offenses before 
being certified for civil commitment pro-
ceedings. Indefinite civil commitment is 
instead intended to prevent crimes they 
might commit in the future - a disturb-
ing concept reminiscent of the "thought 
police" from Orwell's novel 1984 or the 
movie Minority Report. 

While civil commitment is not sup-
posed to be a form of punishment, the 
DOJ's civil commitment unit is located 
within the federal prison complex in But-
ner, North Carolina - and prison by any 
other name is still prison. "Detainees are 
not prisoners, yet we are treated just like 
if not worse than criminals convicted of 
crimes," observed Gerald Timms, who was 
certified for civil commitment. 
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PASS provides 
educational materials 
nationally to prisoners 
in state and federal prisons and 
jails. PASS is the only nationally 
recognized program of its kind, 
and is assisted by a wide array of 
lawyers, educators, and mental 
health experts who have worked 
with prisoners for over 25 years. 
Prisoners who successfully 
complete the PASS program earn 
a degree in Personal 
Psychological Development 
which can be used as evidence 
of rehabilitation before parole 
boards and with prison officials. 
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Sex Offender Law Problems (cont.) 

Un surprisingly, the DOJ has released 
no public statements concerning its singu-
lar lack of success in civilly committing 
prisoners the department has certified 
as sexually dangerous. Of the certified 
offenders who have had commitment 
hearings thus far, 15 have been committed 
and 17 ordered freed; thus, the DOJ has 
a less-than-impressive 47% success rate in 
cases that result in hearings - not counting 
other cases that the DOJ has voluntarily 
dismissed. Nor have DOJ officials issued 
any explanations regarding the defects 
and delays in a process that has kept of-
fenders - who have usually finished their 
prison sentences - incarcerated for many 
years while awaiting civil commitment 
hearings. 

Some outside observers, including 
the U.S. Court of Appeals for the Fourth 
Circuit, have described the lengthy de-
lays in civil commitment proceedings as 
"troUbling" (though not troubling enough 
to constitute a due process violation, 
according to the appellate court). See: 
United States v. Timms, 664 F.3d 436 (4th 
Cir.2012). 

Fred Berlin, Director of the Sexual 
Behaviors Consultation Unit at Johns 
Hopkins Hospital, stated in reference to 
the DOl's civil commitment process, "If 
it's going to be done, it has to be done 
in a just and fair manner." However, an 
examination of hearing transcripts and 
court pleadings in cases where federal 
prisoners facing civil commitment have 
eventually won their freedom reveals 
problems indicative of a systemic lack of 
justice and fairness. 

Government experts, including many 
Bureau of Prisons (BOP) psychologists, 
almost always find that prisoners certified 
under the Adam Walsh Act are sexu-
ally dangerous - but such certification 
typically does not occur until offenders 
are close to completing their sentences 
and nearing release. These delays result 
in extending prisoners' terms of incarcera-
tion when, had they been certified earlier, 
they presumably could have been receiving 
sex offender treatment while serving their 
prison sentences. 

Conversely, most private (non-gov-
ernment) psychologists hired by defense 
attorneys find that offenders certified by 
the DOJ as sexually dangerous do not re-
quire indefinite civil commitment. Private 
psychologists appear in court transcripts 
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to be more objective, thorough and nu-
anced in their observations and findings 
than their BOP counterparts. Although 
readily acknowledging that prisoners 
who face civil commitment possess some 
measure of dysfunction in matters of a 
sexual nature, almost none of the private 
psychologists agreed with the DOl's 
conclusions that such offenders were 
dangerous enough to warrant continued 
confinement after serving their prison 
sentences. 

Increasingly, federal judges are 
agreeing with the findings of private 
psychologists and defense experts in civil 
commitment cases, which has put the DOJ 
in the unusual position of losing more 
contested hearings than it wins. Courts 
have repeatedly found that the federal 
government failed to meet its burden of 
proof that prisoners certified for civil com-
mitment are sexually dangerous or have 
a high risk of reoffending, as required 
by § 4248. 

It is uncontroverted that many federal 
prisoners have been convicted of serious 
sex-related crimes. But the broadness of 
some federal criminal statutes - which, 
for example, make simple possession (or 
downloading) of child pornography a 
crime that results in a lengthy sentence 

means that numerous prisoners are 
not guilty of a "hands-on" offense such 
as sexual assault or rape. That, and the 
fact that most of the crimes occurred 
years before and offenders have usually 
completed their prison sentences, make 
judges reluctant to order indefinite civil 
confinement. 

Many of the federal prisoners certi-
fied by the DOJ for the civil commitment 
process end up in the Commitment and 
Treatment Program at Federal Correc-
tional Institution (FCI) Butner in North 
Carolina. This includes both offenders 
sent to Butner by the BOP and others 
who have volunteered for sex offender 
treatment programs offered at the facility. 
Under the skewed reality of life behind 
bars, some prisoners volunteer for the 
programs in order to avoid harassment, 
physical violence and even rape in other 
federal prisons due to the nature of their 
crimes. 

Thus, prisoners may exaggerate their 
sexual deviancies to obtain a transfer to 
FCI Butner, which is perceived to be a 
safer environment for sex offenders. Ironi-
cally this puts them at greater risk of being 
"Adam Walshed," or certified for civil 
commitment, after they complete their 
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Sex Offender Law Problems (cont.) 

sentences. Prisoners at Butner and other 
facilities have also discovered that state-
ments they made to gain admittance to a 
sex offender treatment program (SOTP), 
and issues they discuss in treatment, are 
not treated as confidential and can be 
used against them in civil commitment 
hearings. 

Further, the quality and thoroughness 
of reports prepared by BOP psycholo-
gists that the DOJ relies upon to prove 
its case in civil commitment proceedings 
are sometimes questionable. It appears 
that the government feels obligated to 
proceed in cases where proof may be less 
than substantial, perhaps due to perceived 
public hostility toward sex offenders and 
media coverage of heinous sex crimes. 
Judges in civil commitment proceed-
ings, though, have shown a willingness 
to carefully sift through the facts before 
rendering decisions based on applicable 
legal standards. 

According to records in two cases 
discussed below, federal district courts 
declined to impose civil commitment and 
ordered the defendants freed under strict 
conditions of supervised release or proba-
tion. The DOJ simply could not present 
enough proof to justify the courts finding 
otherwise. In one case the judge noted 
that the defendant had not committed a 
"hands-on" crime in decades, had under-
gone extensive treatment and was at an 
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age where reoffending was unlikely. In the 
other case, the district court cast doubt 
on psychological tests used by the BOP in 
the initial screening process to determine 
whether an offender should be certified 
for civil commitment. 

Responding to such judicial criticism 
of the BOP's certification methodology, 
BOP spokesman Chris Burke said that 
prisoners are only certified as sexually 
dangerous after "careful assessments by 
mental health professionals." How-
ever, the BOP reportedly suffers from a 
shortage of experienced psychologists, 
especially those qualified in the area of 
civil commitment. Often unable to attract 
sufficient experienced mental health staff, 
the BOP maintains a psychology predoc-
toral internship program in an effort to 
find potential candidates to hire. 

Anthony Jimenez, a psychologist who 
ran the BOP's civil commitment program 
from 2007 to 2008, acknowledged the 
inadequacy of the BOP's expertise in this 
area and said that some prison psycholo-
gists had no experience in performing 
civil commitment certifications. "It was 
rushed, and initially," he stated, "I believe, 
quality probably suffered." 

Jimenez also admitted that public 
pressure sometimes entered into the cer-
tification process. Although noting that 
the BOP consulted with staff attorneys 
before certifying an offender as sexu-
ally dangerous, he conceded that some 
prisoners were certified even though the 
evaluation might not have held up in 
court. According to Jimenez, "It's not a 
willy-nilly, 'this guy looks like a bad guy' 
process. If we thought someone was really 
dangerous but there wasn't a strong legal 
case, we might very well still push it for 
the public interest. Hopefully justice is 
served in the end." 

This admission comes as no surprise 
to defendants and their supporters who 

law Ilffice of 

have claimed the government delays cases 
it doesn't think it will win, just to keep 
prisoners incarcerated for as long as pos-
sible. More recently, though, the DOJ has 
begun voluntarily dismissing civil commit-
ment cases - including 40 of the 136 cases 
brought since 2006. When questioned, 
DOJ spokesman Charles Miller said the 
dismissals were due to "the totality of cir-
cumstances ... age, health status, change of 
circumstances, supervised release terms, 
family support and the opinions of all of 
the forensic experts." 

One private psychologist, Amy Phenix, 
offered her own analysis of the DOl's dif-
ficulty in making proper psychological 
determinations in civil commitment cases, 
noting that they "just didn't have the same 
expertise" as outside mental health profes-
sionals. Which is an interesting statement 
considering that Phenix had helped train 
some of the government experts involved 
in the civil commitment certification pro-
cess. "There were differences of opinion, 
and in some cases it was left up to the U.S. 
Attorney to make decisions about what to 
do," she added. 

Cases that have resulted in favorable 
rulings for the defendants serve as a chill-
ing reminder of the power of the DOJ to 
arbitrarily deprive prisoners of their free-
dom for years after they have completed 
their sentences, by keeping them confined 
pending civil commitment hearings. The 
case of federal prisoner Sean Robert Fran-
cis, including the outcome of his § 4248 
hearing before Judge Terrence W Boyle, 
a federal judge in the Eastern District of 
North Carolina, is instructive. 

In Francis' case, a DOJ expert said he 
had testified in 150 to 200 trials involving 
sexually violent predators and sexually 
dangerous persons, and had been asked to 
render opinions about whether offenders 
certified by the government met the crite-
ria under § 4248 "fifteen or sixteen times." 

TIM[]THV C. CHIANG-LIN, PLLC 
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Of those 15 or 16 cases, he concluded that 
"nine or ten" met the criteria for sexual 
dangerousness. The expert stated that 
Francis had been "convicted of crimes of 
a sexual nature, of obscene phone calls on 
multiple occasions ... which involved the 
use of force or the threatened use of force 
... [and there were] "multiple ... offenses 
[which] involved specific threats of rape 
or murder .... " 

Judge Boyle noted that "None of 
these convictions were hands-on crimes 
... none of the threats were made in 
physically present context. They were 
all telephone threats." The government 
expert agreed that Francis' offenses were 
limited to threats made over the phone. 
"And you think that that established the 
type of predicate that is contemplated 
by child molestation or serious sexual 
crimes?" the court inquired. The expert 
indicated that was his "understanding" 
of the law. 

The DOJ expert said that in this 
case, "several of the victims were identi-
fiable victims and [Francis] had personal 
knowledge of and made specific threats 
that could certainly be ... perceived by the 
victims as real, material threats for their 
safety ... ," which satisfied the first part of 

the required criteria under § 4248 because 
Francis was guilty of "threatened use of 
force." 

The court then asked the expert to 
address the second part of the criteria, 
regarding whether Francis suffered from a 
serious mental illness, abnormality or dis-
order. The government expert stated that 
Francis' repeated pattern of making ob-
scene telephone calls showed he had such a 
condition, based upon his self-confessions 
and various criminal investigations. 

Judge Boyle acknowledged Francis' 
penchant for obscene phone calls but 
stated, "[H]ere you have a person whose 
criminal history, if any, is all reliant on his 
own self-confession during therapy, when 
he had no foreseeable expectation that he 
would be Adam Walshed and detained 
civilly." The court then addressed one 
of the major weaknesses of many civil 
commitment proceedings - the fact that 
some sex offenders confess to crimes they 
did not commit in order to be accepted 
into a treatment program. "If you don't 
admit that you're a sexual predator or 
sexual deviant, they don't want you in the 
program because the program's only for 
people who admit it." 

Under cross examination by Francis' 

Learn & Understand the Law 
It can be a powerful influence in your life. 

II Learn Civil &. Criminal laIN 

III Learn Legal Research 
II 120 Years of Legal Training Experience 
III Study in Your Spare TIme 
II Affordable TUition, Easy Payment Plan 

II you have a sponsor they mllst contact us by phone at 1.300.826.9226 

ClVes! I'd like to learn more 
please rush me fREE course information. 0 Paralegal Course 

Name 

Address 

a Advanced 
Paralegal Course 
• Civil Litigati(JJ'I 
• WillsiTnn,(siEsiates 
• 1I1jmyi 

1i)rts 
• Ft1mi!yLaw 
• Crlzllli1<l1,Ltl\:"Il City .. _ .............................................. _ .. _ .......................... S1ate ....... __ ......... Zip .......... _ ......... . 

Blackstone 
Career Institute 

Prison Legal News 5 

attorney, the same DOJ expert acknowl-
edged that previous mental examinations 
performed at other prison medical facili-
ties failed to find sufficient evidence that 
would require Francis to be certified as a 
sexually dangerous offender. 

The defense expert attacked the very 
basis of the prosecution's case - the ap-
propriateness of the civil commitment 
certification process. He stated that 
"there's no tool, no actuarial or statistical 
risk assessment tool that would be appro-
priate in this particular case with this type 
of [hands-oft] offenses ... for which Mr. 
Francis has been adjudicated .... There's no 
contact-based offenses." He then argued 
that the "Static-99R" test generally relied 
upon in such cases was invalid because "It 
violates the most fundamental assump-
tion of test use .... So it's not appropriate 
in this case with Mr. Sean Francis to use 
any actuarial tool. It's misleading at its 
most charitable." 

At the conclusion of the hearing, 
Judge Boyle found the DOJ had failed 
to meet its burden of proof that Francis 
had "engaged in or attempted to engage in 
sexually violent conduct or child molesta-
tion" and suffered "from a serious mental 
illness, abnormality, or disorder as a result 
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Sex Offender Law Problems (cont.) 

of which he would have serious difficulty 
in refraining from sexually violent conduct 
or child molestation if released." The 
court noted Francis' history of making 
obscene phone calls but said it was not 
persuaded by the government's expert 
witness, and instead adopted the findings 
of the defense expert. The BOP was thus 
ordered "to release the Respondent to the 
custody of the appropriate United States 
Probation Office." The DOJ appealed 
the court's ruling. See: United States v. 
Francis, U.S.D.C. (B.D. N.C.), Case No. 
5:1O-HC-2013-BO; 2012 WL 174590 (Jan. 
20,2012). 

Although most prisoners certified by 
the DOJ for civil commitment have been 
convicted of some form of sex-related 
crime, the certification process falters in 
the area of determining their probability 
of reoffending. Notably, the tests used 
in the certification process provide data 
related to the likelihood of recidivism by 
groups of offenders with similar charac-
teristics, but not necessarily the individual 
probability of reoffending for the person 
being tested. Further, widely-varying 
scores given by psychologists who ad-
minister the same tests indicate that the 
process is far from an exact science. 

As one appellate court put it, "The 
question of whether a person is 'sexu-
ally dangerous' is 'by no means an easy 
one,' and 'there is no crystal ball that an 
examining expert or court might consult 
to predict conclusively whether a past of-
fender will recidivate. '" See: United States 
v. Shields, 649 F.3d 78,89 (15t Cir. 2011). 

Most experts agree that released sex 
offenders are rarely convicted of another 
sex crime. For example, a 2003 study by 
the Bureau of Justice Statistics found that 
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only 5.3% of sex offenders committed 
another sex-related offense within three 
years after their release from prison. Other 
studies dating from the 1980s maintain 
that many of the psychological methods 
used to predict who may be a dangerous 
offender can not be substantiated by any 
recognized scientific method. Despite that 
fact, psychologists have spent years sifting 
through the records of thousands of sex 
offenders to develop tests to determine 
which are likely to reoffend. Those tests, 
however, have been subject to criticism. 

A Hawaii federal district court, after 
reviewing the government's evidence and 
making specific findings as to the quality 
of the diagnostic tests used, found in favor 
of prisoner Jed Abregana at a civil com-
mitment hearing. Abregana had a history 
of sex-related crimes that included expos-
ing his genitals to a 12-year-old boy in a 
movie theater in 2000. That charge was 
dismissed without prejudice, but in 2001 
he was arrested by U.S. postal inspectors 
for possession of child pornography. He 
pleaded guilty and was sentenced to 44 
months in prison followed by three years 
of supervised release. 

Abregana was transferred to FCI But-
ner but expelled from the SOTP program, 
and was released from BOP custody in 
2004. He was rearrested for violations of 
his conditions of release, re-released, and 
subsequently rearrested for lewd emails. 
He was certified as a "sexually dangerous 
person" just prior to his completion of a 
new prison sentence in 2007. 

DOJ experts used many of the same 
tests utilized in Francis' case to contend 
that Abregana met the criteria for civil 
commitment under § 4248, including the 
Static-99 test, the Rapid Risk Assessment 
for Sexual Offense Recidivism (RRASOR) 
and the Minnesota Sex Offender Screening 
Tool-Revised (MnSOST-R). According 
to the court, "RRASOR consists of four 
items concerning a person's prior sex of-
fenses, his age, whether he has had a male 
victim, and whether he has had a victim 
outside of his family ... Static-99 is a brief 
actuarial instrument designed to estimate 
the probability of sexual and violent re-
cidivism among adult males who have been 
convicted of at least one sexual offense 
against a child or non-consenting adult. ... 
The MnSOST-R was developed in Min-
nesota to provide for a formal and uniform 
process to identify high-risk offenders at 
the time of their release from prison .... " 

The government and defense experts 
came up with widely-varied scores on the 
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tests, which led the judge to comment that 
"the difference among the experts [was] 
reflective of the difficulty of psychiatric 
diagnosis." As the U.s. Supreme Court 
stated in Addington v. Texas, 441 U.S. 418, 
99 S.Ct. 1804, 1811 (1979), "Psychiatric 
diagnosis ... is to a large extent based on 
medical 'impressions' drawn from sub-
jective analysis and filtered through the 
experience of the diagnostician ... [which] 
makes it very difficult for the expert phy-
sician to offer definite conclusions about 
any particular patient." 

The district court further noted 
that while Abregana had committed a 
sex-related crime, "neither of the other 
[non-government] experts, Dr. Rosell 
and Dr. Barbaree, consider Abregana to 
suffer from a serious mental disorder .... 
The U.S. Supreme Court precedent makes 
clear that the 'serious difficulty' language 
does not require total or complete lack of 
control, but does require that it must be 
difficult, if not impossible, for the person 
to control his dangerous behavior. See 
Kansas v. Crane, 534 U.S. 407, 411 (2002) 
(citing Kansas v. Hendricks, 521 U.S. 346, 
358 (1997)) .... These are difficult questions 
that require clearer and more convincing 
proof than is available in the circum-
stances before the Court." Abregana was 
therefore ordered released. See: United 
States v. Abregana, 574 F.Supp.2d 1145 
(D. Hawaii 2008). 

The DOl's case against another 
federal prisoner, Markis Revland, also 
collapsed for lack of "clear and convinc-
ing evidence." According to the district 
court, Revland's "only convictions, which 
conceivably could be labeled as somehow 
involving child molestation, were two 
incidents of indecent exposure," both in 
1999, one of which involved public urina-
tion. "The government does not suggest 
that [this] incident involved 'exploitation' 
of minors, ... [and] the government did not 
prove that respondent engaged in conduct 
of a sexual nature with them ... or touched 
other children." 

The DOJ relied heavily on "self-
reported" incidents from Revland when he 
was enrolled in the SOTP program at FCI-
Butner, where he admitted to 149 incidents 
of "hands-on" child sexual abuse. The dis-
trict court, however, "having considered 
the matter carefully ... concludes that the 
government has failed to prove" that any 
of those incidents actually occurred. 

"The court finds that respondent 
invented the 149 incidents because he 
was desperate to remain in the SOTP at 
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FCI-Butner. Respondent testified, quite 
convincingly, that he had been beaten 
and raped at knifepoint by fellow inmates 
while incarcerated at the federal prison in 
Leavenworth, Kansas; that he feared for 
his life if he remained at Leavenworth; 
that he sought and obtained admission 
to FCI-Butner's SOTP in order to be 
transferred away from Leavenworth; that 
once in the SOTP he was encouraged by 
SOTP staff to 'get it all out,' i.e., 'confess' 
everything; and that he felt compelled 
to make up a long list of sex offenses, 
lest he be deemed 'uncooperative' and 
returned to the institution from which he 
had come." 

Revland "would be the Charles Man-
son of child molesters if even a small 
portion of the 149 incidents had actually 
happened," the court wrote, quoting one 
of the experts in the case, adding that Rev-
land had "no documented history of ever 
committ[ing] a 'hands-on' sexual offense" 
and that "the government offered no evi-
dence to independently verify that any of 
these incidents occurred or that any of them 
- even one - ever resulted in investigation 
or prosecution." Consequently, the DOJ's 
petition for civil commitment was denied. 
See: United States v. Revland, U.S.D.C. 
(E.D. N.C.), Case No. 5:06-HC-02212; 
2011 WL 6749814 (Dec. 23, 2011). 

In January 2012, Judge Terrence W 
Boyle ruled against the DOJ in a civil 
commitment hearing for prisoner Jeffrey 
Neuhauser, who had a history of sex-
related offenses. The DOJ contended 
that Neuhauser suffered from a mental 
disorder of "hebephilia'" - a primary 
sexual preference for adolescents under-
going pUberty. Judge Boyle rejected the 
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government's argument. "Although hebe-
philia has been proposed to be included 
as a mental disorder in the revision of the 
DSM [Diagnostic and Statistical Manual 
of Mental Disorders], it has been rejected 
as a proper mental disorder by numerous 
psychologists ... ," he stated. "The Court 
finds that it would be inappropriate to 
predicate civil commitment on a diagnosis 
that a large number of clinical psycholo-
gists believe is not a diagnosis at all, at 
least for forensic purposes." 

The DOJ's own expert had admitted 
that hebephilia was controversial. Re-
gardless, the district court held that even 
if hebephilia was considered a legitimate 
diagnosis, the DOJhad still failed to prove 
that Neuhauser was at high risk of reof-
fending. He was therefore ordered freed 
on supervised release with conditions that 
included polygraph testing and participa-
tion in a sex offender treatment program. 
See: United States v. Neuhauser, U.S.D.C. 
(E.D. N.C.), Case No. 5:07-HC-2101-BO; 
2012 WL 174363 (Jan. 20, 2012). 

The Eastern District of North Caro-
lina is the epicenter of federal civil 
commitment cases, since FCI Butner is 
located in that district. As a result the 
Fourth Circuit, which has jurisdiction 
over federal courts 
in North Carolina, 
hears numerous 
appeals of civil 
commitment deci-
sions (the Supreme 
Court's Comstock 
opinion originated 
from a Fourth Cir-
cuit ruling). 

On January 9, 
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2012, the Fourth Circuit rejected the gov-
ernment's appeal of an adverse decision 
in a civil commitment hearing involving 
prisoner Clyde Hall. Although the Court 
of Appeals found that Hall hadpreviously 
engaged in "past acts of child molesta-
tion" in the 1980s and 90s, and suffered 
from "a serious mental illness, abnormal-
ity, or disorder," it agreed with the district 
court's finding that the DOJ had failed to 
. prove "by clear and convincing evidence, 
that Hall, as a result of these disorders, 
'would have serious difficulty in refraining 
from ... child molestation if released. '" 

The appellate court noted that the 
government and defense experts in the 
case had "arrived at conflicting opinions," 
but affirmed the lower court's decision to 
credit the testimony of the defense expert 
and Hall, who testified in his own behalf. 
One contributing factor cited by the 
Fourth Circuit was that Hall had spent 28 
months in the community after complet-
ing a sex offender treatment program and 
had not committed another sex crime dur-
ing that time. See: United States v. Hall, 
664 F.3d 456 (4th Cir. 2012). 

Although it appears from the cases 
cited above that many judges are justifiably 
skeptical of the federal civil commitment 
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Sex Offender Law Problems (cont.) 

process, that has not dissuaded the DOJ 
from continuing to certify prisoners as 
sexually dangerous who mayor may not 
eventually be found eligible for civil com-
mitment under § 4248, including those 
who have committed "hands-off" sex of-
fenses. Judge Boyle complained during a 
court hearing in 2011 about the lengthy, 
indefinite civil commitment process once 
a prisoner is certified by the 001 "There's 
no horizon. It's just darkness," he said. 

Another issue that has yet to be ad-
dressed by the DOJ is preparing offenders 
awaiting civil commitment hearings for 
their eventual release back into the com-
munity. Such prisoners are often prevented 
from participating in educational and re-
habilitative programs available to those in 
the general prison population. As a result, 
offenders whose civil commitment cases 
are ultimately dismissed, or who prevail 
at their court hearings, are unprepared in 
terms of their post-release employment, 
housing and treatment requirements. 

Clearly the entire federal civil com-
mitment process is in need of serious 
improvement. If the government intends 
to civilly commit certain offenders after 
they have completed their prison sen-
tences, not for what they have done but 
for what they might do in the future, then 
changes are necessary to ensure that our 
justice system lives up to its name. 

The DOJ should seek to certify only 
those convicted sex offenders who meet 
the applicable criteria and are likely to 
reoffend. If prisoners require sex offender 
treatment, they should receive it while 
serving their prison terms; the DOJ should 
not wait until they have almost finished 
their sentences before certifying them for 
civil commitment proceedings. The civil 
commitment process needs to be expedi-
tious, to ensure it is not used as a means 
to improperly detain offenders after they 
complete their prison sentences. Further, 
the certification process should be based 
on objective, scientific methodology that 
evaluates the individual dangerousness 
and probability of reoffense of the person 
being tested. 

As of March 2012, 59 federal pris-
oners were awaiting civil commitment 
hearings. The DOJ has since argued in 
its appeal to the Fourth Circuit in Sean 
Francis' case that the courts should ap-
prove civil commitment for offenders who 
engage in "hands-off" non-contact crimes 
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- such as making obscene phone calls, 
exhibitionism and, presumably, soliciting 
sex from law enforcement officers posing 
as minors on the Internet. This would, 
of course, greatly increase the potential 
pool of federal prisoners eligible for civil 
commitment proceedings. 

The Fourth Circuit rejected the DOl's 
argument on July 16, 2012, finding that 
the district court had "appropriately 
considered the evidence as a whole using 
the framework provided in the Act and 
concluded that Francis was not sexually 
dangerous to others, within the meaning 
of the Act, because the government failed 
to meet its burden of proof regarding 
this required component for civil com-
mitment under the Act." The district 

court's judgment in favor of Francis was 
therefore affirmed. See: United States v. 
Francis, U.S. Court of Appeals for the 
Fourth Circuit, Case No. 12-1205; 2012 
WL 2877668. 

Despite yet another adverse ruling, 
the DOJ will most likely continue to 
certify offenders for civil commitment 
whether they meet the necessary criteria 
or not, in order to keep them in prison 
for as long as possible. That, apparently, 
is what passes for "justice" in the federal 
civil commitment process. 

Sources: www. usa today. com, www.newsob-
server. com, www.raleighpublicrecord. org, 
http://forensicpsychologist. blogspot. com, 
lvww.nacdl.org, www.bjs.ojp.usdoj.gov 

Ethics Complaint Against Former 
Oregon Prison Official Dismissed 

As previously reported in P LN, Mi-
chael Taaffe, 56, retired from his 

$91 ,020-per-year position with the Oregon 
Department of Corrections (ODOC) 
in March 2011. He had been employed 
as an assistant administrator with the 
ODOC's Health Services Division, and 
served on a three-member panel in 2009 
that recommended Correctional Health 
Partners (CHP) as a contractor to man-
age the prison system's medical care. CHP 
was awarded the contract, worth approxi-
mately $1.2 million annually. 

Three days before his retirement 
Taaffe went to work for CHP, which re-
sulted in an ethics complaint filed against 
him. Under Oregon state law, public 
employees are prohibited from having a 
"direct beneficial financial interest" in a 
contract awarded by an agency with the 
employee's participation. This prohibition 
"continues for two years after the em-
ployee leaves public service." [See: PLN, 
Feb. 2012, p.46]. 

Although Taaffe was not solely 
responsible for granting the contract to 
CHP, he worked closely with the company 
while employed by the ODOe. "Michael 
Taaffe did work directly with CHP, as did 
many other staff in Health Services," state 
prison officials noted. "His role was to 
analyze CHP reports and to track DOC 
costs based on those reports." Moreover, 
after Taaffe went to work for CHP, ODOC 
director Max Williams acknowledged that 
"some of the contractor's employees are 
embedded with DOC Health Services 
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staff in our offices, and Mr. Taaffe is one 
of those." 

In an August 19, 2011 report, an 
investigator for the Oregon Govern-
ment Ethics Commission found cause to 
proceed with a full investigation. "Infor-
mation for this preliminary review appears 
to indicate that Mr. Taaffe may have had 
a direct beneficial financial interest in a 
public contract in which he participated 
in the authorization of while acting in his 
former official capacity as a public official 
representing DOC," the report stated. 
"Information also appears to indicate 
that Mr. Taaffe may have been met with 
conflicts of interest while participating in 
official actions, decisions or recommenda-
tions that could or would have been to his 
private pecuniary benefit and may have 
failed to comply with disclosure require-
ments ... and may have used or attempted 
to use his official position to obtain pro-
hibited financial benefits." 

On February 24, 2012, however, the 
Ethics Commission unanimously voted to 
dismiss the complaint against Taaffe after 
finding that the evidence against him was 
"insufficient to infer a violation of ORS 
Chapter 244 or warrant further investi-
gation." Taaffe did not testify before the 
Commission, and no other explanation 
was provided for the dismissal of the 
complaint. 

Sources: Oregon Government Ethics 
Commission, The Oregonian, Statesman 
Journal 
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When Prison Legal News published its 
first issue in May 1990, it was less 

than one month after Washington state 
became the first in the nation to enact 
a civil commitment law for sex offend-
ers. P LN has reported on this issue ever 
since as such laws have spread around the 
country, and as the court system has for 
the most part duly upheld civil commit-
ment statutes in a results-oriented effort 
to imprison people based on crimes they 
might commit in the future. 

When the federal government first 
announced plans to hold suspected 
terrorists and "enemy combatants" at 
Guantanamo Bay without charge or 
trial for essentially the rest of their lives, 
the mainstream media largely ignored 
the fact that the U.S. has been detaining 
CItIzens mostly sex offenders - on a 
similar basis since 1990. 

As this month's cover story indicates, 
once the mechanism for repression is put 
in place it needs to be used, and having 
a civil commitment law creates a need 
to commit people whether they meet the 
applicable criteria or not. The federal 
civil commitment process has received 
relatively little attention compared to that 
of various states, and to date there has 
been a dearth of litigation challenging 
the conditions of the DOl's civil commit-
ment program, which operates in a relative 
shroud of secrecy. 

Like other aspects of the govern-
ment's repressive penal machinery over 
the past three decades, the federal civil 
commitment program continues to grow. 
To their credit at least some members of 
the federal judiciary have been skeptical 
and, as the cover story notes, have declined 
to commit many of the defendants whose 
cases result in hearings. Unlike, say, Min-
nesota's civil commitment program; to 
date, not a single person has been deemed 
eligible for release since the program was 
enacted in 1994. The only 24 people re-
leased from Minnesota's civil commitment 
facility left in body bags after they died. 

The good news is that a majority 
of states (30) have resisted enacting civil 
commitment laws. Several years ago, the 
Human Rights Defense Center was 
among a number of organizations that 
worked to stop the Vermont legislature 
from adopting a civil commitment statute. 
The bad news is that none of the 20 states 
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From the Editor 
by Paul Wright 

and the federal government that use civil 
commitment have recognized it for the 
expensive failure that it is, and maintain 
their programs despite enormous societal, 
fiscal and human costs. 

As reported in this issue of P LN, 
we recently settled our lawsuit against 
the Sacramento County jail, which had 
censored P LN under the pretext that our 
pUblication is bound with staples and has 
address labels. The case was hard-fought 
but we prevailed, obtaining a preliminary 
injunction and then a consent decree, 
damages and attorney fees thanks to 
excellent legal representation from the 
San Francisco-based law firm of Rosen, 
Bien, Galvan & Grunfeld LLP, and our in-
house litigation director Lance Weber and 
staff attorney Alissa Hull. We are grateful 
to our legal team for winning the case and 
ensuring that the 2,000+ prisoners in the 
Sacramento County jail system can now 
receive P LN and other publications with 
staples and address labels. 

As part of the overall decimation of 
civil liberties and free speech in the U.S., 
efforts at censoring publications like 
Prison Legal News, and mail to and from 
prisoners and detainees in general, are 

increasing. We have had to dedicate a sig-
nificant portion of our meager resources 
to combat these efforts at unlawful censor-
ship. Despite the win in Sacramento, we 
still have censorship cases pending against 
the state prison systems in Florida and 
New York, and against jails in Oregon, 
Arizona, Louisiana and Michigan. We 
are strongly committed to ensuring that 
prisoners can receive P LN and the books 
we distribute. 

In the latter regard, we have added 
a number of new titles to our book list, 
including several on criminal law and 
procedure which many P LN readers had 
requested. Please review our book catalog 
on pages 53 and 54 for the latest additions. 
We will be running reviews of the new 
books in upcoming issues of P LN. 

If you can make a donation to help 
support our news reporting, litigation 
and advocacy efforts, please do so. Every 
donation, no matter how small, helps; 
the cost of a subscription to P LN does 
not cover all of our operating costs. Do-
nations are tax deductible for those who 
pay taxes. 

Please enjoy this issue of PLN, and 
encourage others to subscribe. In 

Maryland Women Prisoners 
Sew Commemorative 1812 Flags 

I n July 2011, prisoners at the Maryland 
Correctional Institution for Women 

in Jessup were busy sewing 1812-style 
flags to be flown at Maryland public 
buildings. 

The plan was to replace the state's 
old flags with the 1812-style flags, which 
have 15 stars and 15 stripes, in time for 
the bicentennial of the War of 1812. The 
women prisoners engaged in that task are 
employed with Maryland Correctional 
Enterprises (MCE). 

According to MCE public relations 
officer Renata Seergae, "The goal is to 
train [prisoners] ... so when they are re-
leased they don't wind up back in here." 
According to Seergae, the women who 
work in the sewing program produce 
approximately 700 state and U.S. flags 
a year, and are paid between $1.25 and 
$3.85 per hour. 

Prisoners who were interviewed in-
dicated they were proud of their work. 
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One, Julia Applegate, said she had been 
sewing flags for three years and enjoyed 
the fact that they would be flown in front 
of Maryland state buildings. 

Another, Natasha Fowlkes, was 
responsible for supervising and training 
the other prisoners. She said she had no 
prior sewing experience before she came to 
prison, but now appreciates the technical 
beauty inherent in flags. She mentioned 
that she hoped to be a "professional flag 
lady" one day. 

There are, however, relatively few 
freeworld businesses that manufacture 
flags. While prison industry programs pur-
portedly teach prisoners job skills to assist 
with their reentry to society following 
their release, the M CE's flag program ap-
pears to benefit the state - which receives 
low-cost flags - more than the women 
prisoners who produce them. ,. 

Source: Baltimore Sun 
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The Habeas Citebook: Ineffective Assistance of Counsel 
Brandon Sample 

978 .. 0 .. 9819385 .. 1M6 
Paperback, 224 pages 
The Habeas Citebook: ineffective Assistance of Counsel is the first in a series of 
books by Prison legal News Publishing designed to help pn.)*se prisoner litigants 
identify and raise viable ctaimsfor potential habeas corpus reliet This book isan 
invaluable resource that identifies hundreds of cases where the federal courts 
have granted habeas relief to prisoners whose attorneys provided ineffective 
assistance of counsel. 

Prisoners' Guerrilla Handbook to Correspondence Programs 
in the United States and Canada, 3rd Edition 
Jon Marc Taylor 
ISBN: 978 .. 0 .. 9819385,,0·9 
Paperback, 224 Pages 
The greaUy anticipated and newl'y updated third edition of the Prisoner's Guerrilla 
Handbook to Correspondence Programs in the United States and Canada has 
finally arrived! Author Jon Marc Taylor's brand new version is the latest in this 
unique and highly successful guidebooK for the prisoner-student This Invaluab1e 
tool and handbook provides the reader with instructions to 
find the appropriate education program for correspondence high schooL vocahonal1 

paralegal, undergraduate, and courses offered in the U.S. and Canada today. 

Prisonerst Self-Help Litigation Manual! 4th Edition 
John 'Boston &: Dan Manvi1le 
ISBN: .. 1 
PaperbaCK I 960 pages 

Prisoners" Setf-Help Litigation Manual. in its much-artticipated fourth editionj 

is an indispensable guide for prisoner litiganisand prisoner advocates seeking to 
understand the rights guaranteed to prisoners by law $iod how to protect those 
rights. Ciear.comprehensive, practical advice provides prisoners wlth everything 
they need to know on cooditi()os of confinement. civil liberties in prison, 
procedural due process, the legal system, how to actually litigate, conducling 
effective legal research. and wdting legal documents, It is a. roadmap on hO\N 
to win lawsuits. 

o Habeas Cltebook. 
Assistance of Counsel 

$49,95 

o Prisoners' Guerrilla Guide to 
Correspondence Programs 

Order by mail, phc:me, or on-line. Amount enclosed I 
By: 0 check 0 new postage stamps o credit card 0 money order I 

'Jr4" 

o 'Prisoners' 
Utigation Manual 
$45.,95 

Shipping included In all prices 
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PO Box 2420 • West Brattleborol VT 05303 
Tel [802]257-t342- www.prisonlegainews.org 
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Hawaii Audit Finds Offenders Rarely Pay Restitution Owed 
T hirteen years after the Hawaii Office 

of the Auditor issued a report critical 
of the state jUdiciary's efforts to collect 
restitution payments from offenders, only 
a small fraction of tens of millions of 
dollars in restitution has been collected, 
which has left crime victims upset at what 
they perceive as a continuing injustice. 

According to a series of articles pub-
lished in the Star-Advertiser in June 2011, 
Hawaii had approximately 6,000 prison-
ers, 1,800 parolees and 20,000 people on 
probation or other court-ordered supervi-
sion who collectively owed around $25.5 
million in restitution as of June 30, 2010. 
Prisoners and parolees were responsible 
for $15 million of that amount, of which at 
least $800,000 has been collected - though 
an "antiquated" computer management 
system has prevented officials from track-
ing the actual collection rate. 

Restitution is based on a victim's 
losses, but the amount an offender is 
ordered to pay depends on his or her 
financial resources and ability to make 
payments, which can be as little as $10 
a month. Because ex-offenders are often 
unemployed and have few assets, however, 

A Jailhouse Lawyer's Manual 
(9th ed.) and Immigration & 

Consular Access Supplement 

The JLM released its new 9th edition in April 
2011. The JLM explains prisoners' rights, and 
helps them to navigate the justice system 
using federal, state, and New York law. It can 
help prisoners: 
• Learn the law and go to court 
• Appeal their conviction or sentence 
• Get conditional or early release 
• Receive adequate medical care 
• Protect their civil liberties 
• Enforce their right to religious freedom 
The Supplement explains the immigration law 
consequences of prisoners' convictions, and 
their right to contact their consulate. 

Prisoners: The JLM is $30. The Supplement is 
$5. Prices include first class shipping. 

Institutions & Lawyers: The JLM is $100. The 
Supplement is $20. Prices exclude shipping. 

We accept checks and money orders only. We ' 
cannot accept stamps or credit cards. We 
accept purchase orders from institutions only. 
Send orders and questions to: 

Columbia Human Rights Law Review 
ATTN: JLM ORDER 

435 West 116th Street 
New York, NY 10027 

Or email: jlm.board.mail@gmail.com 

The JLM is published by the Columbia Human 
Rights Law Review at Columbia University 
School of Law. Visit us online at: 
http://www3.law.columbia.edu/hrlr/ejlm.php 
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even that small amount may go unpaid. 
And while probation officers have the 
authority to revoke probation for non-
payment of restitution, such sanctions are 
rarely imposed. 

Rather, probation officials tend to work 
with probationers to help them complete 
drug or anger management programs, find 
jobs, make progress in their rehabilitative 
efforts and become productive citizens. A 
major public safety goal is to help offenders 
reintegrate into society without committing 
future crimes, and that goal supersedes 
restitution payments. Additionally, if pro-
bationers are incarcerated for failing to pay 
restitution, they still would be unable to pay 
while sitting in prison or jail. 

Prisoners who owe restitution have 
10 percent of their wages collected by the 
Hawaii Department of Public Safety. As 
prison wages are just 25 cents per hour, 
that does not amount to much. Legislation 
signed into law on June 21, 2012 (SB 2776) 
will increase the percentage collected for 
restitution payments to 25 percent "of the 
total of all moneys earned, new deposits, 
and credits to the inmate's individual ac-
count." For parolees, typically 1 0 to 20 
percent of their wages are collected by 
parole officers for restitution payments. 

Stakeholders involved in the restitution 
issue fall into three general groups: 1) victim 
advocates, 2) those concerned with offender 
reintegration and 3) those in charge of 
overseeing collection efforts. A fourth group 
- the offenders who owe restitution - typi-
cally have no voice in the matter. 

To victim advocates, the criminal justice 
system is not placing enough emphasis on 
justice for victims. Pamela Ferguson-Brey, 
executive director of the Crime Victim 
Compensation Commission, said the system 
should be "more victim-driven." 

"There's not enough concern about 
the impact of the crime, the financial, 
physical and emotional impact on the 
victim, and how we are going to make sure 
they become whole again," she stated. 

The majority of victims have not 
received full restitution; according to 
the Crime Victim Compensation Com-
mission, only 22% of the prisoners and 
parolees the Commission has monitored 
since 2003 have paid the full amount of 
restitution owed. 

Deputy public defender Susan Arnett 
has a different perspective on the resti-
tution issue. She noted that her office's 
clients are often indigent and unable to 
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find employment due to the stigma of their 
criminal convictions. 

"I honestly don't think the problem is 
people out there with a significant ability 
to pay who aren't paying," she said. In 
her view, the idea that the courts should 
be functioning as a collection agency 
working on behalf of victims, without 
taking into account the larger problem of 
ex-offenders having difficulty finding jobs, 
is "a little too simplistic." 

As mentioned above, probation of-
ficials seek a middle ground, trying to 
balance the goal of reintegrating offend-
ers into the community with the goal of 
collecting court-ordered restitution. Pro-
bation officials have noted that by finding 
employers willing to hire ex-prisoners, 
both goals can be achieved. 

On the administrative side, the in-
ability of Hawaii's existing computer 
management system to generate accurate 
statistical reports makes it nearly impos-
sible to assess the success or failure of 
restitution collection efforts. According 
to Susan Howley, public policy director of 
the National Center for Victims of Crime, 
Hawaii, like other states, needs to do a 
better job of monitoring restitution. 

"Until you start tracking what's out-
standing, it's hard to get agencies to focus 
their attention on the problem, and see the 
scope of the problem," Howley observed. 
"The judge's sentence, the recognition 
that the defendant should pay, is often 
disregarded with no consequences, and 
that causes crime victims to lose faith in 
the criminal justice system." 

Ferguson-Brey agreed, stating, "Many 
victims feel betrayed." At the same time, 
though, she acknowledged that very few 
offenders have adequate assets at their 
disposal to pay the restitution they owe. 

Responding to a 1998 state audit that 
was critical of the restitution collection 
process, Hawaii's judiciary established the 
position of victims assistance coordinator 
to address the concerns of victims. Noreen 
Kishimoto, who has occupied that posi-
tion for around a decade, estimates that 
she receives 200 to 300 calls a year from 
victims, many of whom are frustrated by 
nonpayment of restitution. 

Kishimoto's role, is limited. 
She follows up on complaints about res-
titution with calls to probation officers, 
who in turn contact the offenders. She also 
sends out 500-600 delinquency notices 
each year directly to offenders when their 

Prison Legal News 

CHAMBERLAIN DECL; Exhibit 76; Page 13 of 57

Case 3:12-cv-00071-SI    Document 96    Filed 09/13/12    Page 13 of 25



payments are 120 days overdue. Roughly 
one-third of those who receive the notices 
eventually comply, she said. 

When victims question why they are 
not receiving higher amounts of restitu-
tion, or why the payments decrease, all 
Kishimoto can do is explain that the pay-
ments are based on an offender's ability 
to pay, which fluctuates. 

Victims can also turn to the Crime 
Victim Compensation Commission for 
monetary compensation. Established 
in 1967, the Commission awards from 
$600,000 to more than $1 million annually 
to victims of violent crime. 

Civil lawsuits are another option 
for crime victims seeking compensation. 
While it's relatively easy under Hawaii 
state law to get a civil judgment for the 
amount of outstanding restitution, 
enforcing the judgment is an entirely dif-
ferent matter. In fact it's extremely difficult 
because attorneys are rarely willing to take 
such cases; the amount of restitution is 
usually very small, thus many lawyers feel 
it's not worth their time and effort. 

Plus there's the fact that most offend-
ers have few assets or income to satisfy a 
civil judgment which goes back to the 
need for offenders to receive resources 
and services to help them obtain stable 
employment. Indeed, if victims' advocates 
truly want to ensure that victims receive 
the restitution they are owed, then they 
should support programs that reintegrate 
ex-prisoners into the community and help 
them find jobs. 

Sources: www.capitol. 
hawaii.gov 
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Prisoner Lacked Standing to Challenge 
Georgia's Failure to Send Absentee Ballot to Jail 

T he Eleventh Circuit Court of Ap-
peals held on February 2, 2012 that 

a former Georgia jail prisoner lacked 
standing to complain that state and local 
officials had failed to mail his absentee 
ballot to the jail, which prevented him 
from voting. 

In anticipation of the November 4, 
2008 presidential election, staff at the 
DeKalb County Jail held voter registra-
tion drives and encouraged prisoners to 
register to vote and apply for absentee 
ballots. Prisoner Hassan Swann was 
among those who completed an applica-

for an absentee ballot. He wrote his 
home address in DeKalb County on the 
line labeled "address as registered," but 
left blank the space for "address ballot 
to be mailed" because he didn't know the 
jail's address. 

On September 29, 2008, Maxine Dan-
iels, DeKalb County's assistant director 
of registrations and elections, informed 
jail officials she would not mail absen-
tee ballots to the jail. She said state law 
prohibited such ballots for non-disabled 
voters to be mailed to another address 
within the same county. 

Swann's absentee ballot was sent to 
his registered home address, but he never 
received it and was thus unable to vote. Jail 
officials had set up a drop box for relatives 
to leave prisoners' absentee ballots. Swann 
said he was unaware of the drop box. He 
and another prisoner, David A. Hartfield, 
filed a complaint in federal court arguing 
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that the state law that prohibited them 
from receiving a ballot at the jail was 
unconstitutional. They also alleged due 
process violations. 

The district court granted summary 
judgment to the defendants, finding no 
constitutional violation. On appeal the 
Eleventh Circuit said the district court 
should have determined if Swann had 
standing to bring the lawsuit. The appel-
late court held it did not need to decide if 
Swann had suffered an injury, because his 
non-receipt of an absentee ballot was not 
fairly traceable to the challenged actions 
of the defendants. 

"Swann's lawsuit is based on an imagi-
nary set of facts: an imaginary request to 
send his ballot to the jail and an imaginary 
refusal on the ballot clerk's part to send a 
ballot to him," the Court of Appeals wrote. 
"Swann asked the ballot clerk to mail 
Swann's absentee ballot to Swann's house 
- no other address was given in the appli-
cation for the ballot and the clerk says a 
ballot was sent to Swann's house. Nothing 
wrongful can arise from those facts." 

Swann's contention that even if he had 
provided the jail's address on his applica-
tion the ballot would not have been sent to 
the jail was speculative, the appellate court 
found. The Eleventh Circuit therefore 
vacated the district court's judgment and 
remanded with instructions to dismiss the 
case for lack of subject matter jurisdiction. 
See: Swann v. Secretary, State of Georgia, 
668 F.3d 1285 (11 til Cir. 2012). 
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Federal BOP to Let Prisoners Have MP3 Players 
T he u.s. Bureau of Prisons (BOP) has 

announced that it will allow federal 
prisoners to purchase MP3 music players, 
which were first tested at Federal Prison 
Camp Alderson, a women's facility in 
West Virginia. The policy change, expect-
ed to be implemented throughout the BOP 
system in 2012, was hailed as a "positive 
step" by prisoners' rights groups. 

Various studies have indicated that 
keeping prisoners occupied with positive 
leisure-time activities is to everyone's ben-
efit. David Fathi, director of the American 
Civil Liberties Union's National Prison 
Project, stated that providing prisoners 
with access to music "allows for an im-
portant connection [to life on the outside] 
that assists with their eventual re-entry" 
to society. 

Initial reaction was mixed, however, 
with Republican U.S. Senator Chuck 
Grassley, who serves on the Senate Judi-
ciary Committee, saying it was "difficult 
to see how all of the necessary safeguards 
can be put into place to stop prisoners 
from using MP3 players as bargain-
ing chips or other malicious devices .... 
It appears to be a risky endeavor and 
raises a lot of questions that need to be 
answered." 

Senator Grassley did not provide 
details as to what could be risky or what 
questions should be answered. Similarly, 
the president of the Council of Prison 
Locals, Dale Deshotel, indicated that 
unionized prison employees had reserva-
tions about the program, though he didn't 
specify what those concerns were. 

The MP3 players will not be con-
nected to the Internet, but instead will 
download approved songs through the 
BOP's secure computer system, TRU-
LINCS, which has filtering software and 
records all emails and services accessed 
by prisoners. MP3 players will be sold 
in prison commissaries and prisoners 
can load them with songs from a play list 
of about one million titles, stated BOP 
spokeswoman Traci Billingsley. 

According to Billingsley, after startup 
expenses are paid, revenue from the MP3 
sales will go to the BOP's Inmate Trust 
Fund, which pays for recreational ser-
vices for prisoners. "The MP3 program is 
intended to help inmates deal with issues 
such as idleness, stress and boredom asso-
ciated with incarceration," she said. MP3 
players sold to prisoners at FPC Alderson 
during the testing period cost around $70, 
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plus $.80 to $1.55 per song. 
The MP3 devices that will be made 

available to federal prisoners will be sup-
plied by Advanced Technologies Group, 
Inc., which has a two-year, $5.15 million 
contract with the BOP. Certain songs 
will not be allowed, including those with 
explicit, obscene or racist lyrics. 

MP3 players and music downloads 
are also available in several state prison 

systems, such as Michigan, Alaska, Idaho, 
Mississippi, Ohio and Oklahoma, and are 
provided through Access Corrections, a 
division of Keefe Group. Prisoners can 
buy MP3 players from the commissary 
and then load them with songs through 
special kiosks. ,. 

Sources: USA Today, Wl'VW. correctionsone. 
com, www.keefegroup.com 

$975,000 Award to Former Prisoner Who 
Gave Birth in Seattle, Washington Jail 

A federal jury in Washington State has 
awarded $975,000 to a mentally ill 

woman who gave birth in a cell at the King 
County Correctional Facility (KCCF). 
The jury found both the county and jail 
staff liable on federal constitutional and 
state law negligence claims. 

Imka Pope was sleeping in a city bus 
shelter when she was arrested for crimi-
nal trespass on November 15, 1997 and 
booked into KCCF. It was immediately 
apparent that she was not only pregnant, 
but also suffering from mental illness. Her 
initial jail assessment disclosed she was 
exhibiting such illogical and disorganized 
thought processes that staff were unable 
to communicate with her or determine 
her name. 

Several KCCF staff members screened 
Pope. Jail employee Vicki Shumaker per-
formed an intake screening, registered 
nurse (RN) Sean Dumas performed 
a medical screening and RN James 
Ilika conducted a psychological intake 
screening. None of them noted on their 
respective forms that Pope was pregnant, 
nor did they refer her for additional evalu-
ation or treatment. 

The day after her arrest, RN Paul 
Jerksey saw Pope for a "psychiatric hous-
ing initial assessment." He noted that 
she was mentally ill and talked to herself 
"constantly." Following that assessment 
Pope was placed in an isolation cell, where 
she neglected her personal hygiene and 
refused to leave. Jail employees observed 
that she "decompensated" but provided 
no care other than having medical and 
security staff check on her periodically. 

Guard Todd McComas conducted 
fifteen-minute checks on Pope on Novem-
ber 21, 1997. She informed him that she 
was pregnant and going into labor. "Mc-
Comas walked away without even telling 
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Ms. Pope that he would get help for her, 
and he did nothing for her until after she 
had given birth alone in her cell," accord-
ing to an amended complaint in a lawsuit 
filed on Pope's behalf. 

The county's own jail-practices expert 
concluded that KCCF staff "probably 
did this because they believe she's just 
mentally ill, she's just pretending to have 
a baby." 

The lawsuit was not filed until 2007, 
but because Pope was incompetent or dis-
abled to such a degree that she could not 
understand the nature of the legal claims, 
the statute of limitations was tolled. 

On February 3, 2012, a U.S. District 
Court jury found that Pope's right to 
adequate medical treatment had been 
violated, and McComas, Jerksey, Du-
mas, guard Doyle Hustead and nurse 
Marieclaire Healy were liable under 
constitutional or negligence claims. Mc-
Comas and Hustead were also held liable 
on a claim of outrage, while Ilika was 
found not liable. King County was held 
liable for failing to adequately train and 
supervise staff at the jail. 

The jury awarded $850,000 in com-
pensatory damages for pain, suffering and 
emotional distress, plus punitive damages 
of $50,000 against McComas and $75,000 
against Hustead, for a total of $975,000. 
The awards will be paid from the county's 
risk-management fund. 

Pope was homeless and had been 
living in California, but her attorneys 
brought her to Seattle prior to the trial. 
Before the verdict was entered, she was 
begging for change. See: Pope v. McCo-
mas, U.S.D.C. (W.D. Wash.), Case No. 
2:07-cv-01191-RSM. ,. 

Additional sources: Seattle Times, Huff-
ington Post 
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California Pays $295,000 to Settle Religious 
Discrimination Lawsuit by Sikh Barred 

from Employment as Prison Guard 

I n August 2011, the California Depart-
ment of Corrections and Rehabilitation 

(CDCR) settled a religious discrimina-
tion suit filed by Trilochan Oberoi, a 
Sikh, who was barred from becoming 
a prison guard because he refused to 
shave his beard, which was required by 
his religion. 

In exchange for dismissal of the 
lawsuit, the CDCR agreed to pay Oberoi 
$295,000 and hire him as a manager in a 
$61,000-a-year job in the department's 
Regulation and Policy Management 
Branch. 

Under the terms of the settlement 
agreement, prison officials admitted no 
liability and did not have to change their 
policy requiring most male employees to 
be free of facial hair so they can be fitted 
with gas masks. 

In March 2005, Oberoi, 59, applied 
for a position as a guard at Folsom State 
Prison. Roughly one year later he reported 
for a pre-employment examination where 
he was to be fitted for a gas mask. Since 
2004, CDCR policy has required gas 
masks to fit tightly to protect guards from 
tear gas and pepper spray used when re-
sponding to disturbances. 

When he appeared for his examina-
tion, however, Oberoi was not clean-shaven 
and thus could not be fitted with a gas 
mask. Consequently, the CDCR refused 
to hire him. 

"The wearing of the beard, keep-
ing hair, is part of my religion," Oberoi 
said. In 2009 he filed a complaint in 
Sacramento County Superior Court 
alleging religious discrimination. He 

argued that, insofar as the CDCR had 
adopted a grooming policy that allowed 
employees with certain medical condi-
tions to wear beards up to one inch in 
length, it should make similar allowances 
for Sikhs, Muslims, Orthodox Jews and 
others whose religion requires that they 
keep their facial hair. 

"Why should those who cannot 
shave for religious reasons be treated 
differently from those who cannot shave 
for medical reasons?" asked a group 
of organizations, including the ACLU 
of Northern California, Asian Law 
Caucus, Council on American Islamic 
Relations-California, Sikh Coalition, 
Asian American Bar Association and 
Bay Area Association of Muslim Law-
yers, in a letter sent to Attorney General 
Kamala Harris. 

In June 2011, the superior court 
denied the CDCR's motion for summary 
judgment and allowed Oberoi's claims of 
disparate treatment and disparate impact 
to proceed. The settlement agreement 
followed two months later, on August 10, 
2011, after state officials learned that the 
U.S. Department of Justice's Civil Rights 
Division was investigating the way the 
CDCR was handling the case. Oberoi was 
represented by the San Francisco law firm 
of Dhillon & Smith. See: Oberoi v. Depart-
ment of Corrections and Rehabilitation, 
Sacramento County Superior Court (CA), 
Case No. 34-2009-00054595. 

Additional sources: Associated Press, 
www.msnbc.msn. COIn, www.abclocal. 
go. com 
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California Supreme Court Restricts Lifer Parole Challenges 

I n its second review in three years of a 
state prisoner's habeas corpus petition 

seeking review of an adverse parole deci-
sion, on December 29,2011 the California 
Supreme Court again reversed the Fourth 
District Court of Appeal, Div. 1, which had 
ordered a new hearing after finding that the 
Board of Parole's decision to deny parole 
was not supported by "some evidence." 

Richard Shaputis was sentenced to 
17 years to life for second-degree murder 
in the 1987 shooting death of his wife. 
He was found suitable for parole in 2006, 
after a state appellate court ordered a 
new parole hearing with restrictions on 
the Board of Paroles' (Board) exercise 
of discretion. Former Governor Arnold 
Schwarzenegger reversed the Board, 
which was subsequently overturned by 
the appellate court. On the state's petition 
for review, the California Supreme Court 
reversed, thus upholding the Governor's 
decision. See: In re Shaputis, 44 Cal. 4th 
1241, 190 P.3d 573 (Cal. 2008) (Shaputis 
l) [PLN, April 2009, p.30]. 

Shaputis had a new Board hearing in 
2009, wherein he was denied parole. The 
appellate court, finding no evidence in the 
record to support the Board's decision, 
again granted his habeas petition and 
ordered the Board to conduct yet another 
hearing. The California Supreme Court 
granted the state's petition for review 
of this latest appellate ruling and again 
reversed leaving Shaputis, 75 years old 
and medically infirm, to wait three years 
for another parole hearing. 

The unanimous Supreme Court 
made several significant holdings in its 
December 29,2011 ruling. The Court as-
serted that while Shaputis' decision to not 
speak to either the Board's psychologist or 
the Board itself could not per se be held 
against him, the absence of such informa-
tion and testimony could not be used as a 
shield to prevent the Board, in rendering 
an unsuitability decision, from relying on 
older evidence in the record. 

The Supreme Court emphatically 
held that a candidate for parole can not 
evade the Board's inquiry into his cur-
rent dangerousness by hiring a private 
psychologist to prepare a favorable report, 
while refusing to cooperate with a Board 
psychologist who might issue adverse find-
ings. Ironically, Shaputis hired a private 
expert only after he had asked the Board 
for a new psych evaluation and they re-
sponded that he didn't need one. Thus, his 
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use of a private psychologist was neither 
evasive nor manipulative. The Court clari-
fied that the Board is not bound by the 
most recent evidence in the record (e.g., a 
current psych evaluation) and may, upon 
finding reason to discredit newer reports, 
rely on older ones. 

The Supreme Court further settled an 
ongoing complaint in recent California lif-
er habeas petitions regarding the Board's 
use of the parole denial factor "lack of 
insight" subsequent to the Court's 2008 
ruling in Shaputis I, which had crafted 
that language. Lifers thereafter found that 
their parole denials were routinely being 
grounded in the talismanic factor "lack of 
insight," notwithstanding that the Board's 
regulations do not mention that term. 

The Court explained that the concept 
of "lack of insight" fits within the Board's 
existing regulatory factors of "past and 
present attitude toward the crime" and 
"understands the nature and magnitUde 
of the offense." The Supreme Court stated 
that "the regulatory suitability and unsuit-
ability factors are not intended to function 
as comprehensive objective standards." 
Observing that "a finding on insight is 
no more SUbjective or conclusory than a 
finding on the inmate's 'past and present 
mental state,'" the Court wrote that "the in-
mate's insight into not just the commitment 
offense, but also his or her other antisocial 
behavior, is a proper consideration." 

Reaffirming the "some evidence" 
standard of judicial review of lifer parole 
decisions that it established in In re Rosen-
krantz, 29 Cal. 4th 616, 59 P.3d 174 (Cal. 
2002) [P LN, July 2003, p.30], and followed 
in In re Lawrence, 44 Cal. 4th 1181, 190 
P.3d 535 (Cal. 2008) [PLN, April 2009, 
p.30], the Supreme Court emphasized that 
the proper role of the judiciary in such 
matters was limited to reviewing whether 
the Board's decision was arbitrary, ca-
pricious or procedurally defective. The 
question of which evidence the Board (or 
Governor) relied upon, or the credibility 
of that evidence, or the weight given to the 
evidence, was solely the function of the 
executive branch and beyond the scope 
of judicial reevaluation. 

Thus, the existence of a mere "modi-
cum" of evidence in the record is sufficient 
to bar the judiciary from reviewing the 
merits of parole decisions by the executive 
branch. Moreover, the Court explained, 
judicial deference to the executive branch 
permitted such a "modicum" to be present 

16 

anywhere within the entire record before 
the Board (or the Governor) - not just 
within the evidence expressly cited in the 
parole decision statement. 

Reviewing the record that had been 
before the Board in Shaputis' 2009 parole 
hearing, the Supreme Court found (as 
it did in Shaputis I) that the record still 
provided the requisite "some evidence" 
to support the Board's finding of parole' 
unsuitability. The Court held that the 
Board had acted well within its discretion 
to reject the conclusions of the private 
psychologist hired by Shaputis, where 
the Board found those conclusions to be 
inconsistent with the record. Likewise, 
the Court determined that the Board had 
acted within its discretion to give little 
credibility to Shaputis' prepared written 
statement of remorse and insight after he 
declined to speak at his parole hearing. 

To guide future judicial reviews of pa-
role decisions, after noting that California 
Courts of Appeal had been "confused" 
about the proper scope of review, the 
Supreme Court set forth five "relevant 
considerations" : 

1. The essential question in decid-
ing whether to grant parole is whether 
the prisoner currently poses a threat to 
public safety. 

2. That question is posed first to the 
Board and then to the Governor, who 
draw their answers from the entire record, 
including the facts of the offense, the 
prisoner's progress during incarceration 
and the insight he or she has achieved into 
past behavior. 

3. The prisoner has a right to decline 
to participate in psychological evaluation 
and in the parole hearing itself. That deci-
sion may not be held against the prisoner. 
Equally, however, it may not limit the 
Board or the Governor in their evaluation 
of all the evidence. 

4. Judicial review is conducted under 
the highly deferential "some evidence" 
standard. The executive decision of the 
Board or the Governor is to be upheld un-
less it is arbitrary or procedurally flawed. 
The court must review the entire record to 
determine whether a modicum of evidence 
supports the parole suitability decision. 

5. The reviewing court does not ask 
whether the prisoner is currently dangerous. 
That question is reserved for the execu-
tive branch. Rather, the court considers 
whether there is a rational nexus between 
the evidence and the ultimate determination 
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of current dangerousness. The court is not 
empowered to reweigh the evidence. 

In summary, with this second decision 
in Shaputis' case the California Supreme 
Court has elevated "lack of insight" into 
a central factor for the Board to consider 
when determining parole suitability. The 
Court also substantially reduced the "wig-

gle room" for California courts to review 
challenges to lifer parole denials, except 
those without a "modicum" of supporting 
evidence anywhere in the record. 

Pending its resolution of this case, 
the Supreme Court had granted "review 
and hold" on four other appellate rulings 
in lifer parole challenges (In re Macias, 

S189107; In re Adamar, S190226; In 
re Loveless, S 190625; and In re Russo, 
S193197). Following its decision, the 
Court remanded those cases for recon-
sideration consistent with this ruling. See: 
In re Shaputis, 53 Ca1.4th 192, 265 P.3d 
253 (Cal. 2011) (Shaputis II), rehearing 
denied. 

CA Court of Appeal: Documents Identifying 
Suppliers of Execution Drug are Public Records 

On December 20, 2011, a California 
Court of Appeal held that the Cali-

fornia Department of Corrections and 
Rehabilitation (CDCR) may not withhold 
the names of pharmaceutical companies 
and other sources from which it sought 
to acquire a drug used in the state's lethal 
injection protocol, when a request for 
that information is made pursuant to the 
California Public Records Act (CPRA), 
Government Code § 6250 et seq. 

In October 2010, the American Civil 
Liberties Union of Northern California 
(ACLU) submitted a CPRA request for 
documents related to the CDCR's acquisi-
tion and use of sodium thiopental, the first 
of three drugs administered to condemned 
prisoners when they are executed. The 
CDCR declined to tum over the requested 
records and the ACLU filed a petition 
for writ of mandamus in San Francisco 
Superior Court. 

In February 2011, relying on its percep-
tion of a "potential problem with boycott 
and business interests," the Superior Court 
allowed the CDCR to withhold, among 
other information, the names of pharma-
ceutical companies and other businesses 
and individuals the CDCR had contacted 
in order to acquire sodium thiopental. 

The ACLU appealed, and the 1 st 
District Court of Appeal found that "the 

passionate nature of the death penalty 
debate ... heightens public interest" in the 
requested documents and "justifies non-
disclosure only to the extent [the CDCR] 
may show that disclosure of that informa-
tion would pose a potential security threat 
of some sort" to the pharmaceutical 
companies or other entities from which 
the CDCR tried to obtain the drug. 

On the merits, the Court of Appeal 
held that no evidence in the record sup-
ported the trial court's determination 
that the requested records would pose a 
potential security threat. With respect to 
the possibility of an economic boycott 
of the companies involved, the appellate 
court noted that the CDCR had explicitly 
disassociated itself 
from that argument, 
and thus concluded 
that the Superior 
Court's ruling was 
"based, at least in 
part, on a judicially 
perceived threat not 
credited by CDCR." 
See: A CLU v. Supe-
rior Court, 202 Cal. 
AppAth 55,134 Cal. 
Rptr.3d 472 (Cal. 
App. 1 Dist. 2011). 

States have 
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been scrambling to find new supplies of 
execution drugs after the overseas compa-
nies that produce them have increasingly 
banned them for use in lethal injections. 
[See: PLN, June 2011, p.1]. Several states 
are turning to different execution pro-
tocols, including Arizona, Ohio, South 
Dakota, Idaho, Texas and Washington. 
On July 18, 2012, Texas used a single 
dose of pentobarbital to execute prisoner 
Yokamon Hearn, 33. Other states, such as 
Missouri, have switched to a different drug 

propofol- for lethal injections. " 

Additional sources: Metropolitan News-
Enterprise, www. timesonline. com, www. 
abcnews.go. com 
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Florida Town Rallies to Stop CCA Immigration Detention Facility 

Residents in a South Florida com-
munity near a proposed 1,500-bed 

privately-operated iriunigration detention 
center waged a successful yearlong op-
position campaign that culminated in the 
cancellation of the project in June 2012. 

Corrections Corporation of America 
(CCA) purchased a 24-acre plot in the 
town of Southwest Ranches 15 years ago, 
with the intention of eventually building 
a prison or detention facility on the prop-
erty. The land was located just outside the 
city of Pembroke Pines near an existing 
state women's prison, and Immigration 
and Customs Enforcement (ICE) pre-
liminarily selected the site for a detention 
center in 20 I O. ICE contracts with CCA to 
operate 13 facilities nationwide that hold 
immigration detainees. 

Documents filed in Broward County 
by Southwest Ranches officials described 
ICE's intention. "ICE requires approxi-
mately 1,500 to 2,000 new detention 
beds to meet local demand in the Miami 
Metropolitan area. Ideally, this demand 
would be met by one 1,000-1,500 bed 
facility, with the capacity to expand to 
2,000 beds." 

The proposed CCA-run facility, the 
Southwest Ranches Detention Center, 
would be almost three times the size of 
the Krome Detention Center in Miami, 
making it the largest such facility in South 
Florida. CCA said the $75 million prison 
would create 300 "stable, well-paying local 
jobs and careers," and would be "com-
munity friendly." 

Residents in Pembroke Pines, how-
ever, didn't buy the company's PR pitch. 
"We are concerned about an increase in 
crline, and increases in traffic," said Ryann 
Greenberg, a member of Residents Against 
SW Ranches ICE Detention Center, who 
noted the facility would be located near 
residential areas and several schools. 

Residents envisioned seeing armed 
guards watching busloads of prisoners 
and escapees prowling local neighbor-
hoods. They also were concerned about 
the negative impact on property values, 
liability issues and the burden on the city's 
public services as a result of the proposed 
detention center. 

Greenberg and other citizens opposed 
to the CCA facility formed a Facebook 
page, staged public protests, put up "no 
prison" signs, distributed fliers, filed 
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by David M. Reutter 
public records requests, circulated a peti-
tion and packed city hall to express their 
concerns. 

At the behest of the U.S. Department 
of Homeland Security, local officials 
were encouraged to say little about the 
immigration detention center project. 
"The less we say, the better off we will 
be," Southwest Ranches attorney Keith 
Poliakoff said in an email to town lead-
ers. Southwest Ranches stood to benefit 
financially from the CCA facility - the 
company indicated it would pay the town 
$1.5 million a year, including $350,000 in 
property taxes. 

A contract signed with Southwest 
Ranches in 2005 gave CCA the right to 
build whatever it wanted on the property 
it owned. "Legally, this facility can be built 
today as of right," said Poliakoff. "If the 
owner came in for a building permit to 
develop the site tomorrow, the town would 
legally have to issue the permit and con-
struction could immediately commence." 

There were reportedly 27 public hear-
ings on the matter before the contract was 
signed, though they apparently were not 
well publicized, as local residents 
caught off guard when CCA and ICE 
began moving ahead with the detention 
center. Protestors attended an October 
2011 hearing on Pembroke Pine's contract 
with Southwest Ranches to provide water, 
sewer, fire and emergency medical services 
for the proposed CCA facility. 

"We want them to rescind the con-
tract so it doesn't include water and fire/ 
EMS services for the detention center," 
Greenberg said. "If this detention center 
doesn't have water and sewer, it can't 
exist. In the agreement, [the contract 
language specifies], 'the willingness to 
provide these services,' and Pembroke 
Pines residents are not willing to provide 
this service, because we don't want [the 
facility] near our homes, schools or even 
our community." 

U.S. Representative Debbie Wasser-
man entered the fray by issuing a letter in 
support of the proposed detention center, 
but criticized town officials for their silence 
on the issue. Broward County's property 
appraiser, Lori Parrish, also issued a state-
ment about the property owned by CCA 
in Southwest Ranches. 

Parrish cited potential tax evasion 
by the company. CCA had purchased the 
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land for $5 million while it was appraised 
at $3 million, resulting in a property tax 
bill of approximately $60,000. However, 
CCA was only paying $3,000 because it 
used a loophole in Florida law that allows 
agricultural tax' exemptions when cows are 
on the property. CCA leased the land for 
$10 a year to the Green Glades Cattle Co., 
a business owned by property developer 
Ron Bergeron, who had sold the property 
to CCA. The company's use of Bergeron's 
"rent-a-cow" business let it exploit the tax 
loophole. 

"They don't make money on the lease. 
It's not to have the property make money 
on [the agricultural exemption]. In my 
opinion, it's tax avoidance," said Parrish. 

County appraiser photos from De-
cember 2010 showed no cows on the site, 
but CCA spokesman Steve Owen attrib-
uted that to rotation of the cows from 
property to property. The tax exemption 
applies even if cows are on the land for 
only one day per year. 

Beyond the property tax issue, the 
fight against the CCA detention center 
heated up in early 2011 as residents peti-
tioned city officials in Pembroke Pines to 
take action against the facility. "They're 
selling our towns to lobbyists and special 
interests," said Greenberg. 

They were joined by other activists, 
including the Florida Immigrant Coali-
tion (FLIC), which was at the forefront 
of the issue and organized meetings and 
protests, set up a website (www.ccagoaway. 
org) and advocated against the proposed 
immigration detention center. They also 
learned that ICE had not conducted an 
environmental impact study when select-
ing the Southwest Ranches site. 

"Some residents wanted to push the 
message that criminals were coming into 
their community and that they would lose 
their safety, but the facts showed that the 
enemy was CCA and that the detainees 
were victims of a profit-driven system that 
puts their health, safety, their very lives at 
risk so CCA could make more money," 
FLIC stated. 

The city commissioners for Pembroke 
Pines listened, and on March 7, 2012 
voted to withdraw from their agreement 
with Southwest Ranches to provide water, 
sewer, fire and emergency medical services 
to the proposed CCA facility, despite hav-
ing received conflicting legal opinions as 
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to whether they were obligated to honor 
the contract. 

CCA filed a federal lawsuit against 
Pembroke Pines the very next day, argu-
ing that the city was interfering with the 
company's plans to build the detention 
center. See: CCA v. City of Pembroke 
Pines, U.S.D.C. (S.D. Fla.), Case No. 
0: 12-cv-60427-WJZ. 

The city in turn sued CCA in state 
court, seeking a declaratory judgment as 
to whether it was within its rights to with-
draw from the agreement with Southwest 
Ranches, which included a nine-month 
termination for convenience provision. 
Further, CCA was not a party to that 
contract, which expressly disclaimed 
third-party beneficiaries. See: City of Pem-
broke Pines v. CCA, Circuit Court of the 
17th Judicial Circuit for Broward County 
(FL), Case No. 12-7337. 

Officials in Southwest Ranches and 
Pembroke Pines also engaged in a series 
of conflict resolution discussions, though 
little progress was made, with the former 
accusing the latter of breach of contract. 
"If you provide water and sewer to CCA, 
then this issue will go away," Southwest 
Ranches Mayor Jeff Nelson said to city 
commissioners for Pembroke Pines. 

Ultimately, though, it was the fed-
eral government that decided the issue. 
On June 15, 2012, ICE announced it no 
longer needed a detention center in the 
area, effectively killing the proposed CCA 
prison. "ICE has reevaluated its need for 
an additional detention facility in South 
Florida and has decided that it will no 
longer pursue a facility in the Town of 
Southwest Ranches," the agency said in a 
written statement. 

"It's a great day!" exclaimed Pem-
broke Pines resident Heidi Jones. "We're 
just very, very grateful. It was a very long 
fight. It's been a yearlong battle and there 
was always doubt [that we'd win.] I just 
knew there had to be some voice of reason 
somewhere and we just had to keep throw-
ing everything at it we could." 

"Having ICE walk away from this 
detention center is definitely a step in 
the right direction," added Kathy Bird, 
an organizer for the Florida Immigrant 
Coalition. "This shows that our govern-
ment is listening to us, finally. That's at 
least how I feel today." 

Despite CCA's claims of being "com-
munity friendly," it is still proceeding with 
its lawsuit against Pembroke Pines, which 
has spent at least $125,000 in legal fees in 
connection with the proposed immigra-
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tion detention center. 
According to Pembroke Pines com-

missioner Angelo Castillo, defending 
against the suit is part of the price the city 
has to pay for standing up against CCA. 
"The cost of doing the business of govern-
ment can't be an excuse for government 
not to do its job," he said. "We are doing 
the job we're supposed to do."" 

Sources: Tampa Tribune, www . .floridain-
dependent. com, www.locallO. com, www. 
ccagoaway.org, www.noprisonswr. org, 
www.sun-sentinel.com. Miami Herald 

r 

Criminal Law in a 
Nutshell, by Arnold H. Loewy, 
5th edition, 387 pages. $38.00 

Criminal Procedure: 
Constitutional 
Limitations, by Jerold H. 
Israel and Wayne R. laFave, 
7th edition, 603 pages. $38.00 

The Redbook: A Manual 
on Legal Style, by Bryan 
A. Garner; 2nd edition, 
544 pages. $48.00 

High Court Case 
Summaries on Criminal 
Law, Keyed to Johnson, 
7th edition. $38.00 

TYPING 
SERVICES 
Provided since 1998 

Specifically designed, with special 
rates for the incarcerated person. 

Black I Color Printing and Copying 
SEND A SASE FOR A "FREE" PRICE LIST 

AND MORE INFORMATION TO: 
LET MY FINGERS DO YOUR TYPING ' 

Sandra Z. Thomas (dba) 
PO Box 4178 

Winter Park, Florida 32793-4178 
Phone: 407-579-5563 

Special Offer: $2.00 off first order. 
Special offer void after: 12/31/2012 

Advanced Criminal 
Procedure in a Nutshell, 
by Mark E. Cammack and 
Norman M. Garland, 
2nd edition, 505 pages. $38.00 

A Dictionary of Criminal 
Law Terms (81ack's Law 
Dictionary@ Series), by 
Bryan A. Garner; 768 pages. 
$29.00 

Arrest-Proof Yourself, by 
Dale Carson andWes Denham, 
288 pages. $14.95 

Arrested: What to Do 
When Your Loved One's 
in Jail, by Wes Denham, 
240 pages. $16.95 

o Criminal Law in a Nutshell 0 Advanced Criminal Procedures in a Nutshell 0 Criminal Procedure 
o Dictionary of Criminal Law Terms 0 Redbook 0 Arrest-ProofYourself 0 High Court Case Summaries 0 Arrested 

Order by mail, phone, or on-line. Amount enclosed (prices include shipping) ___ _ 
By 0 check 0 new postage stamps 0 credit card 0 money order 
Name ____________________________________________________ ___ 

DOC!BOP Number ____________________ _ 

Institution! Agency ____________________________________________ ___ 
Address ____________________________________________________ __ 
City ____________________________ State ____ Zip _____ _ 

" PRISON LEGAL NEWS I L 
19 

PO Box 2420 • West Brattleboro,VT 05303 
Tel [802] 257-1342 • www.prisonlegalnews.org 

.J 
August 2012 

CHAMBERLAIN DECL; Exhibit 76; Page 20 of 57

Case 3:12-cv-00071-SI    Document 96    Filed 09/13/12    Page 20 of 25



P LN Settles Censorship Suit Against 
Sacramento County, California Jail 

On July 17, 2012, Prison Legal News 
settled a lawsuit against Sacramento 

County, California and Sheriff Scott R. 
Jones for $300,000 plus policy changes in 
the county's jail system. 

The suit was filed in federal court in 
April 2011 after Sacramento County jail 
staff refused to deliver PLN's monthly 
pUblication to prisoners and failed to no-
tify PLN of that censorship in violation 
of the First and Fourteenth Amendments 
to the U.S. Constitution. The publica-
tions were rejected because they included 
small staples (used to hold the magazine 
together) and had mailing labels or 
stickers, which jail officials said posed a 
security risk. 

The federal court granted PLN's 
motion for a preliminary injunction on 
March 7, 2012, with U.S. District Court 
Judge John A. Mendez finding that the 
jail's censorship of publications sent to 
prisoners was "an exaggerated response to 
any security concerns posed by PLN." 

The court further held that PLN had 
"demonstrated a likelihood of success 
on the merits of its First Amendment 
claim," and that the defendants' "policies 
and practices including refusing to deliver 
PLN publications and mailings to prison-
ers because they contained staples and/ 
or a mailing label are not supported by a 
legitimate penological interest and do not 
leave open alternative means for PLN to 
exercise its First Amendment rights." 

A settlement agreement followed four 
months later. 

In addition to the $300,000 pay-
ment to PLN for damages and attorney 
fees, the jail agreed to change its mail 
policies to allow. prisoners to receive 
publications that have staples or mailing 
labels, provided that staff may remove 
the staples and labels. The jail also will 
supply "adequate written notice and an 
administrative review process" to PLN 
and other publishers when any publica-
tion, correspondence or documents sent to 
prisoners are rejected. Finally, the county 
agreed to purchase four 5-year subscrip-
tions to PLN for each jail library. 

The settlement, in the form of a 
consent decree, specifies "that providing 
prisoners with access to reading materials 
promotes positive contact with the commu-
nities into which prisoners will eventually 
be released and is therefore consistent with 
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the Defendants' public safety mission." 
"We are pleased that Sacramento 

County has agreed to adopt lawful mail 
policies for its jails and stop engaging in 
unconstitutional censorship," said PLN 
editor Paul Wright. "But we would have 
been more pleased had the jail not cen-
sored our publication to begin with, which 
necessitated our filing a lawsuit to protect 
our First Amendment rights." 

"There has been an unfortunate trend 
recently for local jails to adopt all kinds of 
restrictions on reading materials," added 
Ernest Galvan, one of the attorneys who 
represented PLN. "Reading materials are 

not a threat to safety. On the contrary, ac-
cess to a wide range of reading materials 
helps people learn that there are lawful 
non-violent ways to solve .the problems 
that they will inevitably face when they 
return to the community." 

PLN was represented by attorneys 
Sanford Jay Rosen, Ernest Galvan, Ken-
neth Walczak and Blake Thompson of 
Rosen, Bien, Galvan & Grunfeld LLP, a 
San Francisco law firm, and by Human 
Rights Defense Center chief counsel 
Lance Weber. See: Prison Legal News v. 
County of Sacrmnento, U.S.D.C. (E.D. 
Ca1.), Case No. 2:II-cv-00907. . 

u.S. Supreme Court Holds AG Rules 
Required Before SORNA Sex Offender 

Law is Applied Retroactively 
by Derek Gilna 

On January 23,2012 the U.S. Supreme 
Court, in a 7-2 decision written 

by Justice Stephen Breyer, reversed the 
Third Circuit Court of Appeals, which 
had held that the federal Sex Offender 
Registration and Notification Act (Act) 
applied retroactively even in the absence 
of a rule by the U.S. Attorney General 
setting forth specifics as to registration 
requirements for previously-adjudicated 
sex offenders. 

The Supreme Court found in favor 
of plaintiff Billy Joe Reynolds, who had 
challenged federal district and appellate 
court decisions that he had violated the 
Act, which requires people convicted of 
certain sex crimes to give state govern-
ments information such as their names 
and current addresses for registration 
purposes. 

The Act also states that "[t]he At-
torney General shall have the authority 
to specify the applicability of the [regis-
tration] requirements ... to sex offenders 
convicted before the enactment of this 
chapter...," § 16913(d). According to the 
Court, "In our view, these provisions, read 
together, mean that the Act's registration 
requirements do not apply to pre-Act 
offenders until the Attorney General 
specifies that they do apply." 

The Act became law on July 27,2006, 
and on February 28,2007 the U.S. Attor-
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ney General promUlgated an Interim Rule 
which indicated that the Act applied to 
"sex offenders convicted of the offense for 
which registration is required prior to the 
enactment" of the law. 72 Fed.Reg. 8897 
(codified at 28 CFR § 72.3). Additional 
rules were promulgated by the Attorney 
General in 2008, 2010 and 2011, but the 
case before the Court concerned the time 
period between July 27, 2006 and Febru-
ary 28,2007. 

Reynolds was a pre-Act offender who 
was indicted after moving from Missouri, 
where he was registered as a sex offender, 
to Pennsylvania, where he did not register. 
He filed a motion to dismiss the indict-
ment, claiming that the Interim Rule 
was invalid because it violated both the 
Constitution's "non-delegation" doctrine 
and the Administrative Procedure Act's 
requirement for "good cause" to promul-
gate a rule without "notice and comment," 
as the Attorney General admittedly had 
done. Reynolds argued that sitice the In-
terim Rule was invalid, he must be treated 
as a "pre-Act offender who traveled inter-
state and violated the Act's registration 
requirements before the Attorney General 
specified their applicability." 

The district court rejected Reynold's 
challenge to the Interim Rule but the 
Third Circuit did not reach the merits of 
that argument on appeal, rather focusing 
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on its view that the Act's registration re-
quirements applied to pre-Act offenders 
like Reynolds from the date of the law's 
enactment without the issuance of any 
rules by the Attorney General. Under 
that reasoning, any defects regarding the 
Interim Rule would be immaterial. 

The Supreme Court noted a conflict 
between the various Circuits regarding 

when the Act could be applied retroac-
tively, and observed that the government's 
legal arguments "overstated the need 
for instantaneous registration of pre-
Act offenders .... " The Court concluded 
"that the Act's registration requirements 
do not apply to pre-Act offenders until 
the Attorney General so specifies." The 
Third Circuit's ruling to the contrary was 

accordingly reversed and remanded for 
further proceedings. 

Justice Scalia, joined by Justice 
Ginsberg, dissented, finding the Attorney 
General's power to immediately enforce 
the Act was "little more than a formalized 
version of the time-honored practice of 
prosecutorial discretion." See: Reynolds v. 
United States, 132 S.Ct. 975 (2012). ,. 

New Mexico Sheriff Sentenced for Selling County Property on eBay 

On July 20, 2011, former Santa 
Fe County, New Mexico Sheriff 

Greg Solano, 47, pleaded guilty to five 
counts of third-degree fraud for selling 
county property on eBay and keeping 
the proceeds. The property, which was 
reportedly worth over $75,000, included 
everything from cell phone chargers, 
printer cartridges and blank CDs to 
bulletproof vests, holsters and other law 
enforcement equipment. 

Originally charged with 252 counts 
of embezzlement and fraud, and facing 
up to 100 years in prison, Solano entered 
into a plea bargain to reduce his maximum 
potential sentence to eight years. 

"Solano was elected to protect and 
serve, not steal and profit," said special 
prosecutor Matt Chandler. "In an era 
where public trust has become the topic 
of the day, I believe it is time to send a 
message that gross misconduct by public 
officials will be strictly punished, and I 
believe an eight-year prison sentence will 
send that message." 

Solano, free on $25,000 bail, said 
financial problems, including back 
mortgage payments, led him to embezzle 
from the county. However, there were 
also allegations that he was gambling 
at casinos in Nevada and New Mexico. 
Solano resigned in November 2010 after 
admitting to his misconduct; he had 

served as sheriff since 2002. 
In September 2011, Solano was sen-

tenced to 120 days in the Santa Fe County 
jail and four years of probation. He will 
also have to pay $25,000 in restitution, 
though he was not required to repay the 
$64,200 cost of an audit 'conducted by 
the county to determine the extent of the 
fraud. At his sentencing hearing he said, 

"I was desperate, and I was stupid." 
Solano was released from jail in Oc-

to ber 2011 after serving 6 weeks of his 
three-month sentence, which was reduced 
for good behavior. He spent his jail time 
in protective custody. 

Sources: Reuters, www.correctionsone.com. 
Santa Fe New Mexican, wl-t'w. kobo com 
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Eleventh Circuit Upholds Florida DOC's Ban on Pen Pal Solicitations 

T he Florida Department of Correc-
tions (FDOC) may ban all pen pal 

solicitations between pen pal services and 
Florida prisoners, the Eleventh Circuit 
Court of Appeals held on December 22, 
2011. The appellate decision affirms a fed-
eral district court's January 2011 summary 
judgment order that found the FDOC's 
Pen Pal Solicitation Rule, EA.C. Chapter 
33-210.101(9), does not violate the First 
or Fourteenth Amendments. [See: P LN, 
Oct. 2011, p.ll]. 

The challenge to the FDOC's pen pal 
rule was brought by Joy Perry, who operates 
Freedom through Christ Prison Ministry and 
Prison Pen Pals, and by WriteAPrisoner.com 
(W AP). Each service solicits pen pals for pris-
oners and non-prisoners by providing them 
with a list of pen pals or placing pen pal ads 
online. WAP charges a fee to put prisoners' 
ads for pen pals on its website; it also provides 
other services for prisoners, such as access 
to educational programs, an online resume 
posting service and a program that grants 
scholarships to prisoners' children or victims 
of crimes. Perry does not charge any fees for 
her pen pal services. 

The FDOC said it enacted its ban on 
pen pal solicitation to prevent prisoners 
from using pen pal services to defraud 
people. "Although the FDOC does not 
cite any specific instances of fraud within 
Florida, the district court found the 
testimony of a former FDOC employee 
and anecdotal evidence from newspaper 
reports throughout the country persuasive 
evidence of this fraudulent activity," the 
Eleventh Circuit wrote. 

That finding proved to be disposi-
tive, as the court applied a "rational basis 
review." The Court of Appeals acknowl-
edged that ordinarily outgoing prison mail 
is reviewed under the higher standard set 
forth in Procunier v. Martinez, 416 U.S. 
396 (1974). But James Upchurch, Chief 
of Security Operations for the FDOC, had 
submitted an affidavit that stated "outgo-
ing correspondence poses a direct threat to 
internal prison security because pen pals 
might give money to prisoners who will 
then use it to bribe officials and order hits 
on other inmates"; thus, the four-prong 
test of Turner v. Safely, 482 U.S. 78 (1987) 
applied rather than Martinez. 

The Eleventh Circuit found that requir-
ing prisoners to obtain "pen pals through 
personal associates and not pen pal compa-
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nies" was rationally related to the legitimate 
penological interests of protecting the public 
from fraud and ensuring internal prison 
security. An alternative for WAP was to ad-
vertise its non-pen pal services to prisoners. 
As for prisoners, they could still correspond 
with pen pals and use services that provide 
"one-to-one matching" rather than blanket 
solicitations or ads for pen pals. 

Allowing mail from pen pal services, 
the appellate court held, would cause a 
significant increase in the "roughly 50,000 
pieces of mail" the FDOC receives daily, 
requiring it to reassign guards to review 
the increased volume of correspondence 
and to "shift inspectors to investigate pos-
sible pen pal scams." Finally, the Court 

of Appeals found the FDOC's pen pal 
solicitation ban was not an exaggerated 
response by prison officials. 

After deciding there was no First 
Amendment violation, the Eleventh Cir-
cuit held the plaintiffs had received all the 
process they were due to challenge the 
denial of their pen pal advertisements. The 
district court's summary judgment order 
was therefore affirmed. See: Perry v. Sec-
retmy, Florida Department of Corrections, 
664 E3d 1359 (1 ph Cir. 2011). 

Another federal appellate court - the 
Seventh Circuit - has upheld a similar ban 
on prisoners' pen pal ads, in Indiana's 
prison system. [See: P LN, May 2012, 
p.24]. 

Former Florida Sheriff Cleared in Theft 
Investigation and PHS Contract Fraud Suit 

Following a two-year investigation and 
a jury verdict in a civil suit, a special 

prosecutor announced in June 2011 that 
criminal charges would not be forthcom-
ing against Bill Balkwill, former sheriff of 
Sarasota County, Florida. 

The jury verdict was entered in a 
lawsuit filed by Prison Health Services 
(PHS) that alleged Balkwill had improperly 
awarded a contract to another company to 
provide medical care for jail prisoners. The 
criminal investigation focused on Sheriff's 
Office property that was found in Balkwill's 
possession months after he retired. 

PHS's lawsuit, filed in circuit court, 
claimed that Balkwill awarded a $9 
million jail medical contract to Armor 
Correctional Health Services in August 
2006 after he received gifts and perks 
from Armor officials. One of those perks 
involved a fishing trip on Lake Okeecho-
bee. Armor's CEO and lobbyist also took 
Balkwill and his wife to expensive dinners 
prior to the contract being awarded. [See: 
PLN, Dec. 2009, p.22; Jan. 2009, p.36; 
March 2008, p.44]. 

In an attempt to prove that Balkwill 
had communicated with Armor executives 
before awarding the contract, PHS sought 
to examine his laptop for emails and other 
evidence. 

The Sheriff's Office began an in-
vestigation in April 2009. It found that 
Balkwill had pressured the department's 
former Information Technology Director, 
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Jeff Feathers, to fill out a form claim-
ing the laptop was worth only $10. The 
form designated the laptop as junk to be 
recycled. 

The laptop, however, was later found 
during a search of Balkwill's home; he 
then "scrubbed" it of certain files before 
turning it over. He claimed the 11,000 files 
he deleted were personal photographs 
and files that contained national security 
information, though the judge in PHS's 
lawsuit held that Balkwill had destroyed 
the files despite a court order not to tam-
per with the computer. Former Armor 
CEO Doyle Moore had also deleted files 
from his laptop before surrendering it as 
evidence in the case. 

"The destruction of files subject 
to production and inspection, both by 
Balkwill and Moore, cannot be excused," 
the court wrote. "The deletions were in-
tentional and must be viewed as attempts 
to thwart discovery." 

PHS had hoped to find communica-
tions between Armor's CEO and Balkwill, 
his "good friend." A Florida Department 
of Law Enforcement forensic review of 
Balkwill's laptop revealed nine emails 
pertaining to the disputed jail medical 
contract; most of the deleted messages 
and files could not be recovered. 

During the search of Balkwill's home, 
investigators also found a leather office 
chair with an engraved eagle and three pis-
tols. The $650 chair had been purchased 
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with a Sheriff's Office credit card. Saraso-
ta County prosecutors rejected potential 
theft charges related to the chair, advising 
detectives that it "did not rise to the level 
worthy of criminal prosecution." 

Two of the guns belonged to the 
Sheriff's Office prior to Balkwill writing 
a check to buy them for $200, which was 
far below their market value. As to the 
purchase of the guns, Sheriff's Captain 
Jeff Bell wrote, "This seemingly skirts the 
application of criminal laws but certainly 
gives rise to ethical concerns." 

Detectives believed that Balkwill's 
possession of the laptop constituted crimi-
nal theft, as the $2,600 computer would 
normally be replaced after five years but 
Balkwill had it valued at $10 and slated for 
recycling before he took it home. Sarasota 
County prosecutors recused themselves 

due to a conflict of interest, as they had 
worked with the former sheriff during his 
eight years in office. 

A special prosecutor, Wayne Chalu, 
was assigned to the case. In a ten-page 
memo issued in June 2011, Chalu an-
nounced that no charges would be filed 
because as sheriff, Balkwill had the au-
thority to decide when Sheriff's Office 
property should be destroyed. Chalu also 
determined that Balkwill had a "legitimate 
concern" that confidential files on his lap-
top would become public before he could 
destroy them. Thus, he did not face any 
criminal prosecution. 

Previously, in November 2010, the 
jury in PHS's civil lawsuit held that the 
county and Ba1kwill had done nothing 
wrong when awarding the jail medical 
contract to Armor. The jurors found that 

the Sheriff's Office had exercised its "hon-
est discretion in awarding the jail contract 
to Armor, Balkwill was not improperly or 
corruptly influenced by Armor in award-
ing the contract, Balkwill did not act 
arbitrarily and capriciously in awarding 
the jail contract and Armor did not use 
unfair methods of competition or trade." 
See: Prison Health Services v. Balkwill, 
Circuit Court of the 12th Judicial District 
for Sarasota County (FL), Case No. 2007-
CA-10652 NC. 

Armor CEO Bruce Teal reportedly 
cried when the jury ruled against PHS 
and in Armor's favor following the hard-
fought litigation. Balkwill did not testify 
during the trial. ,. 

Sources: www.heraldtribune. com, www. 
yoursun. com 
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Pro Se Virginia Prisoner Settles Religious Exercise Suit 

Virginia state prisoner Rashid Qawi 
AI-Amin, proceeding pro se, reached 

a settlement with prison officials that re-
quires them to purchase Islamic reading 
materials, CDs and DVDs for the prison 
chaplain's library. The state also agreed to 
pay him $2,000. 

AI-Amin, a prisoner at Greensville 
Correctional Center (GCC), filed a lawsuit 
under the Religious Land Use and Institu-
tionalized Persons Act (RLUIPA) in 2004. 
In 2005, U.S. District Court Judge Ray-
mond A. Jackson dismissed the case on 
procedural grounds, but it was reinstated 
by the Fourth Circuit Court of Appeals 
two years later. See: Al-Amin v. Shear, 218 
Fed.Appx. 270 (4th Cir. 2007). 

Judge Jackson dismissed the suit 
again in 2008, citing a lack of merit. The 
Fourth Circuit again reversed. See: Al-
Amin v. Shear, 325 Fed.Appx. 190 (4th 
Cir. 2009). AI-Amin rejected an offer of 
counsel, and discovery ensued over the 
next two years. When Jackson set the 
matter for trial he asked the parties to try 
to settle the case. 

The May 2011 settlement agreement 
requires prison officials to "purchase 
up to $2,500" of "new library materials 
which have been selected by the Muslim 
Chaplain Services as being appropriate 
and adequate to assist Muslim inmates 
in the study of their religion." AI-Amin 
was allowed to submit a list of proposed 
materials to be purchased for the library. 

The settlement also requires prison 
officials to "hire and maintain a Muslim 
inmate" to work in the prison chaplain's 
library at GCe. The duties of the Muslim 
Chaplain's clerks will include performing 
"an annual inventory of the Muslim con-
tents of the Chaplain's library." Further, 
prison officials will implement a process 
that allows prisoners to make donations 
to the library. 

When he first arrived in prison, AI-
Amin was known as Donald Tracey Jones. 
Shortly after he began serving a 52-year 
sentence for a drug-related murder, he 
converted to Islam and changed his name. 
Prison officials refused to acknowledge 
his Muslim name. The settlement changes 
that policy, and requires prison officials to 
amend their records "to permit Plaintiff 
to use the name Rashid Qawi AI-Am in 
in conjunction with his offender number 
to access services and property generally 
available to inmates." 

In addition to posting notices on 
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GCC bulletin boards that list approved 
religions, plus "a statement that there shall 
be no discrimination by staff or prisoners 
based on their religious beliefs or prac-
tices," prison officials must also include 
Muslim prisoners in the preparation of 
religious meals. Finally, the state agreed 
to pay AI-Amin $2,000 to cover the costs 
he incurred in litigating the case. 

A prison chaplain's association was 
not pleased with the outcome. "That's 
a terrible settlement. It sets a very bad 

precedent," said Gary Friedman, com-
munications director for the American 
Correctional Chaplains Association. 
"Public funds should not be used to pur-
chase sectarian materials." 

Prison officials and the state Attorney 
General's Office had no comment on the 
terms of the settlement agreement. See: 
Al-Amin v. Johnson, U.S.D.C. (B.D. Vir.), 
Case No. 2:04-cv-00346-RAJ-FBS. 

Additional source: www.hamptonroads.com 

$50 Million in Grants Targets mv 
in the Criminal Justice System 

T he National Institute on Drug Abuse 
(NIDA), a division of the National 

Institutes of Health, is awarding almost 
$50 million in grants to fund research 
projects that target HIV among prisoners, 
parolees and probationers. 

The grants will be distributed over 
a five-year period to 12 research teams, 
which will conduct studies in locations 
that include the Los Angeles County Jail; 
the jail system in Cook County, Illinois; 
Rikers Island in New York; prisons in 
North Carolina, Illinois, Texas, Wisconsin 
and Rhode Island; and jails in the District 
of Columbia. 

"These important and wide reaching 
research grants will focus on identifying 
individuals with HIV within the criminal 
justice system and linking them to highly 
active antiretroviral therapy (HAART) 
during periods of incarceration and af-
ter community re-entry," stated NIDA 
Director Dr. Nora D. Volkow. "We hope 
this effort will lead to decreased HIV / 
AIDS-related illness and death among 
those in the criminal justice system, as 
well as decrease HIV transmission in the 
community at-large, making an important 
impact on public health." 

Illinois will receive $7 million in 
grants. Researchers from the University of 
Illinois at Chicago will focus on prisoners 
in the Cook County Jail and more than 
two dozen state prisons. 

The researchers plan three phases. The 
first will allocate money to implement HIV 
testing for all prisoners upon their entry 
into the prison system, unless they refuse. 
That policy change conforms to recom-
mended guidelines from the Centers for 
Disease Control and Prevention, and will 
hopefully reduce the number of prisoners 
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who are unaware of their HIV status. 
Researchers will also examine wheth-

er linking prisoners to HIV care via 
te1emedicine results in better treatment. 
"Prisoners have typically been managed 
by prison physicians who are generalists, 
not sub-specialists, so they don't really 
have access to specialist care," said Dr. 
Jeremy Young, one of the lead research-
ers. Telemedicine will connect prisoners 
with medical specialists and save the cost 
of having doctors drive across the state to 
see HIV + prisoners. 

While telemedicine may be better 
than no medical treatment, it should be 
noted that patients in the freeworld, under 
the community standard of care, see doc-
tors in person and not via long-distance 
telemedicine video. 

The third part of the NIDA-funded 
project in Illinois will track HIV + prison-
ers after they are released. "In the past, 
prisoners have gotten two weeks of meds 
and an appointment [for follow-up care] 
in the city," said Dr. Young. "The problem 
is, when prisoners go out into the com-
munity, many of them start taking drugs 
and hanging out with old friends, and they 
don't show up for appointments and get 
lost in the follow-up." 

Additional case managers will be 
hired with the NIDA grant; they will con-
tact newly-released prisoners and connect 
them with mental health services, drug 
counseling and the state's AIDS Drug 
Assistance Program. 

Researchers at the University of 
North Carolina will use the grant fund-
ing to study whether prisoners contract 
HIV while incarcerated or if they mainly 
enter the prison system with pre-existing 
infections. "I think HIV spreading in 
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prison is so blown out of proportion," 
stated UNC School of Medicine professor 
David Wohl. 

It is estimated that one in seven 
people who are HIV + passes through the 

criminal justice system each year, which 
presents an opportunity for interdiction 
and treatment. Approximately 2 percent 
of prisoners have HIV - which is around 
six times higher than the infection rate in 

the general population. -[See: P LN, July 
2010, pp.28, 43]. 

Sources: Sun Times, www.nih.gov, www. 
dailytarheel. com 

$3.5 Million Settlement in Teen's Death at New York Juvenile Facility 

A$3.5 million settlement has been 
reached in a lawsuit over the death of 

a juvenile offender who was restrained by 
two staffers at the Tryon Boys Residential 
Center in Fulton County, New York. 

The suit claimed that the civil rights 
of Darryl Anthony Thompson, 15, were 
violated as a result of excessive force used 
by Tryon employees in November 2006. 
The incident that led to Thompson's death 
began after he was denied recreation and 
engaged in a shouting match with Tryon 
aide John P. Johnson. After being pushed 
by Thompson, Johnson and another aide, 
Robert Murphy, restrained him facedown 
on the floor. 

Johnson put his weight on Thomp-
son's torso and raised his arms behind his 
back as Murphy sat on his legs. Thompson 
said he couldn't breathe, but Johnson and 
Murphycontinued to restrain him until he 

stopped struggling and was unconscious, 
according to the complaint. Several 
minutes elapsed before anyone tried to 
revive him. 

"You have a child lying on the floor that 
you know is in distress, and you do nothing. 
It's unforgivable," said Elmer R. Keach III, 
the attorney who represented Thompson's 
family in their federal lawsuit. 

The medical examiner ruled Thomp-
son's death a homicide because the force 
that was used on him led to stress that 
caused a heart arrhythmia. Yet, as typi-
cally occurs in prisoners' deaths, Johnson 
and Murphy did not face criminal charges 

though they reportedly no longer work 
for the state. 

A settlement agreement in the suit 
was finalized in November 2011. Thomp-
son's mother, Anntwanisha Thompson, 
will receive approximately $2.28 million 

of the settlement, with the rest going to 
attorney fees and costs. "No amount of 
money will bring this young man back to 
life; no amount of money can compensate 
his loved ones for his absence," Keach 
remarked. See: Thompson v. Johnson, 
U.S.D.C. (N.D. NY), Case No. 6:08-cv-
o 1241-DNH-ATB. 

The Tryon facility was closed in 2010 
as part of a statewide effort to downsize· 
juvenile prisons in favor of day treat-
ment centers closer to youths' homes. 
A 2009 federal investigation found that 
employees at four New York juvenile 
facilities, including Tryon, had used force 
as a primary means of restraining youths, 
causing serious injuries. [See: PLN, Nov. 
2011, p.32]. 

Sources: Associated Press, Times Union, 
http://wnyt.com 
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Texas: Helping HIV+ Prisoners Receive Post-Release Meds 
by Matt Clarke 

W hen Diana Harris was released 
from a Texas prison more than a 

decade ago, she received no information 
on how to continue her regimen of HIV 
medication. The prison issued her a 10-
day supply of meds and when that ran 
out she basically ignored the problem for 
the next two years. 

"I didn't want to tell my family that 
I [was HIV+], so I couldn't ask them for 
help," said Harris. "I was on my own and 
didn't really know where I should go to 
keep myself healthy." 

Harris now works to address problems 
with continuity of care for newly-released 
Texas prisoners who are HIV +. She is a 
peer advocate with the AIDS Outreach 
Center in Fort Worth, and meets with 
releasees in Tarrant County to help them 
understand the medical system in the free 
world. 

"Navigating a hospital system is 
daunting if you have been incarcerated 
since 19 and never had to deal with it," 
noted Shannon Hilgart, associate ex-
ecutive director of the AIDS Outreach 
Center. "Getting into a clinic, getting 
through the paperwork. ... It's a whole new 
learning process. " 

Fortunately, the system is vastly 
improved compared to what was in place 
when Harris was released from prison. 

"We can get same-day approval" 
for a releasee's HIV meds, said Austin 
HIV medication program worker Brenda 
Herndon Johnston. "They have it working 
without delays so, when the client comes 
in, we get the process rolling as quickly 
as possible." 

That is good news for prisoners who 
are released to Austin, Fort Worth and 
other Texas cities with HIV medication 
support systems in place. Why, then, did 
a 2009 study headed by Dr. Jacques Bail-
largeon at the University of Texas Medical 
Branch at Galveston (UTMB) find that 
only 17.7 percent of 2,115 HIV + prison-
ers had received post-release medication 
within 30 days of their release from Texas 
prisons between January 2004 and Decem-
ber 2007? Some medical officials place the 
blame squarely on the prisoners. 

"Once they leave prison, we no lon-
ger have any control over what they do," 
stated Owen Murray, vice president for 
prisoner health services at UTMB, which 
provides about 80% of the medical care 
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in Texas' prison system. "We can't drive 
to their houses and make sure they go to 
the clinic. I really think the state is doing 
everything it can." 

Instead of criticism, however, what 
newly-released HIV + prisoners need is 
practical help with obtaining their medi-
cation - such as reminders about medical 
appointments, help with transportation 
to clinics, and assistance in filling out 
paperwork and dealing with the health 
care system bureaucracy. 

Janina Davis is the re-entry coor-
dinator for the Texas HIV Medication 
Program, which provides HIV meds to 
low-income Texans. She said state officials 
held a summit to discuss the problem of 
continuity of HIV medication for released 
prisoners, and decided to pursue several 
strategies to connect prison health care 

services with services available from 
various community organizations. While 
not as effective as the state providing 
HIV medication to releasees directly, it 
is a way to make efficient use of existing 
resources. 

"Prisoners receive such good [HIV 
medicine] regimens in prison that most 
are released with undetectable viral loads," 
said Davis. "If they lapse, that is such 
a waste of what was expensive medica-
tion." 

Which is all the more reason for 
prison officials to ensure that HIV + pris-
oners receive the resources and support 
they need to continue their meds once they 
are released. ,. 

Sources: Fort Worth Star- Telegram, www. 
thebody. com, www.jama.com 

Texas Legislator Uses Prisoner-Made Goods 
as Gifts for Campaign Contributors 

by Matt Clarke 

W hen Republican Texas State Repre-
sentative Debbie Riddle scheduled 

her "Riddle Executive Leadership Sum-
mit" at the Lanier Theological Library 
in August 2011, the agenda mentioned 
several "esteemed discussion leaders," a 
buffet reception and special gifts for large 
campaign donors. According to an article 
in the Houston Chronicle, those gifts -
which were produced by state prisoners 
- included heirloom-quality furniture and 
other items made in Texas Correctional 
Industries (TCI) programs. 

The invitations Riddle sent to her 
supporters included a request for cam-
paign donations at several "participation 
levels," ranging from $1,000 to $20,000. 
Each participation level had a corre-
sponding gift, such as prisoner-made 
replicas of furniture from the Capitol, 
a hand-tooled leather-topped coffee 
table with matching chair, a hand-tooled 
leather duffel bag, a Lone Star flag cut-
ting board, a hand-tooled leather rifle 
case and a hand-carved rocking horse 
with leather saddle. 

The furniture included hand-carved 
Capitol benches, constitutional chairs, 
judge's chairs and desks. "Please note 
that the donor gifts are exclusive and can-
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not be purchased on the open market," 
the invitation stated. "The descriptions 
seem inadequate for most of these items, 
and you will find an enclosure with pho-
tographs to show their beauty." 

Outside the Texas prison system, the 
only individuals who can purchase goods 
made in TCI programs are lawmakers. 
When questioned about giving gifts to 
campaign donors that were obtained by 
virtue of her legislative position, and 
whether that was uncomfortably close to 
using an elected office to raise campaign 
funds, Rep. Riddle demurred. 

"It's no different than 'if you donate 
that you get a T-shirt and a coffee mug,'" 
she said. "We can purchase these items 
from the prison system as gifts. We can 
buy them, but we cannot sell them. I am 
not selling these any more than I am 
selling a T-shirt" given to someone who 
makes a donation. 

The difference, of course, is that there 
no restriction on who can purchase and 

then give away T-shirts or mugs. But 
items produced in TCI programs are not 
available to the general public and can 
only be acquired by government agencies 
and lawmakers. 

Riddle was candid about her actions. 
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"It is not at all uncommon for elected 
officials, way, way long before 1 got here, 
if they have a donor who has been very 
generous to them, to give them a con-
stitutional chair or a judge's chair [the 
styles of chairs used in the Capitol] or 
something like that," she said. "1 am an 
open book. I'm not doing anything dif-
ferent than anyone else has done, except 
maybe I've been a little less subtle. Maybe 
I'd be a better politician if 1 learned how 
to play tricks." 

State Rep. Charlie Green, who chairs 
the House Administrative Committee, 
when asked about rules for the purchase 
of TC1-made items by state legislators, 
said it was "up to the individual member" 
so long as they did not resell what they 
bought. Asked about using such purchas-
es as gifts for campaign contributors, he 
said he had never heard of that practice 
before and would not do it personally. 

State ethics laws expert Buck Wood, 
an Austin attorney, added that while 
there was no specific prohibition against 
using TCl products as donor gifts, it 
didn't pass his smell test. "You can't use 
the prison system as a manufacturer to 
attract campaign dollars," said Woods. 
"I'm sure there are instances where as a 

token of their appreciation - not neces-
sarily in connection with a fundraiser 
- that legislators have [given gifts]. 1 find 
that very different from what you have 
described here. This is 'give me money 
and 1 will reward you by using my ac-
cess to prison industry materials to get 
you things. '" 

Rep. Riddle continued to defend 
her position, saying she could have had 
the gifts made elsewhere but "this is my 
way of helping those guys behind bars 
earn some money. There are some re-
ally fine craftsmen that have made bad 
decisions. " 

The only problem with that reasoning 
is that most prisoners employed in TCl 

programs receive no pay for their work 
- a fact that any Texas legislator should 
know. Thus, all that Riddle accomplished 
was to exploit the prison slave labor of 
those "really fine craftsmen" while using 
her elected office to reward campaign 
donors with prisoner-made gifts. ,. 

Source: Houston Chronicle 
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BOP's RDAP Program Unevenly Administered and Unnecessarily Costly 
by Brandon Sample and Derek Gilna 

Acomprehensive review of the federal 
Bureau of Prisons' (BOP) Residential 

Orug Abuse Program (ROAP), enacted by 
Congress in 1994, indicates that almost 20 
years after its creation ROAP has yet to 
fulfill its full potential and is unnecessarily 
expensive. 

The enactment of 18 U.S.c. § 3621, 
which authorized ROAP, was originally 
designed to provide not only substance 
abuse treatment to a large number of 
BOP prisoners but also to instill lifestyle 
changes that would reduce recidivism. The 
program was formulated by Congress to 
help decrease the rapidly escalating federal 
prison population by addressirig behaviors 
that result in prisoners committing new 
crimes after they are released. 

Unfortunately, although a positive 
initiative, ROAP was not initially em-
braced by BOP prisoners, who objected to 
the more difficult aspects of the program. 
As a result enrollment was low and many 
prisoners accepted into ROAP failed to 
complete it. 

This low level of participation con-
tinued until the BOP elected to follow 
Congress' legislative mandate in its 
entirety, specifically § 3621 (e)(2), which 
provides that non-violent prisoners who 
successfully complete ROAP are eligible 
for a sentence reduction of "not more 
than one year." Paragraph (e)(5)(A) of 
the same statute additionally provides that 
the program must be "at least 6 months" 
in duration. 

Simply put, any eligible federal 
prisoner who puts in the time and effort 
necessary to complete ROAP will receive 
up to an additional year off their sentence, 
along with the usual 15% sentence reduc-
tion for "good time" plus placement in a 
halfway house that further reduces time 
spent in prison with the latter being 
subject to availability and BOP policy. 
For example, a non-violent prisoner with 
a seventy-eight month (6Yz year) sentence 
could conceivably be released from prison 
in just under five years if he received the 
maximum allowable credits, completed 
the ROAP program and was released to 
a halfway house for 6 months. 

However, the BOP's implementa-
tion of ROAP has failed to substantially 
reduce the federal prison popUlation, 
which continues to expand. The BOP, like 
many federal agencies, has the authority 
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to formulate rules to execute laws enacted 
by Congress, and there is a set period of 
time for public comment regarding that 
process. After the public comment period 
expires, the rule is incorporated into BOP 
Program Statements and has the force 
of law unless specifically abrogated by 
subsequent Congressional action. Unfor-
tunately the BOP has a history of watering 
down Congress' legislative intent, as dem-
onstrated by its implementation of both 
ROAP and the Second Chance Act. 

The Second Chance Act was de-
signed to address the growing BOP prison 
population, now approximately 217,800, 
by providing funding to programs to 
help prisoners transition back into soci-
ety - with the ultimate goal of reducing 
recidivism. However, the Second Chance 
Act has not made a dent in the BOP's 
prison popUlation, which stands at record 
levels. Further, a recent examination of 
Oepartment of Justice data indicates that 
a large amount of the limited funding for 
the Second Chance Act goes to state and 
local governments, including corrections 
and law enforcement agencies, rather 
than to community-based programs that 
assist released prisoners. [See: P LN, July 
2012, p.46]. 

Further, the Second Chance Act 
specifies that prisoners may be as-
signed to a halfway house for up to 12 
months - doubling the previous length 
of a halfway house stay. Yet while the 
average amount of time prisoners are 
assigned to halfway houses has report-
edly increased, in the vast majority of 
cases the BOP is not providing a full 
year of halfway house placement for 
prisoners nearing release, and federal 
prison officials have indicated that most 
prisoners will receive a maximum of six 
months at a halfway house. 

Sadly, it appears that ROAP has also 
fallen victim to the BOP's practice of 
implementing rules that may not coincide 
with Congressional intent. The BOP, via 
its rule-making authority, has established 
ROAP as a 9- to 12-month program 
even though Congress set the minimum 
duration at six months. BOP Program 
Statement 5330.11 specifies that ROAP 
has a "duration of 9 to 12 months," plus 
a Transitional Orug Abuse Treatment 
(TOAT) component of up to six months 
- which all prisoners who successfully 
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complete ROAP's in-prison program must 
finish after they are released to a halfway 
house. 

This lengthy and somewhat arbitrary 
amount of time necessary to complete the 
ROAP program costs taxpayers millions 
of dollars a year. Keeping in mind that 
most community-based substance abuse 
treatment programs are generally 30 to 60 
days in duration, with some extending up 
to 6 months, an in-prison ROAP program 
of 9 to 12 months appears to be excessive. 
It is also expensive. 

Based upon an estimated 18,000 pris-
oners graduating from ROAP each year, 
and the average cost of incarceration for 
federal prisoners running about $28,000 
annually (based upon BOP data), requir-
ing an ROAP duration of 9 rather than six 
months costs approximately $126 million 
in additional annual incarceration costs. 
For a 12-month ROAP program the extra 
cost is around $252 million. Lengthening 
the ROAP duration also limits the number 
of prisoners who can enroll in the program 
and reap its benefits. 

In the past, the BOP has been criti-
cized for failing to ensure that all eligible 
prisoners can participate in ROAP; in 
2007, for example, only 80% of federal 
prisoners eligible for ROAP were enrolled 
in the program. The BOP's Annual Report 
on Substance Abuse Treatment Programs 
for Fiscal Year 2008 stated, "Without 
additional funding, the agency will [be] 
unable to meet [Congress's goal] of treat-
ing 100 percent of eligible" prisoners. [See: 
PLN, Jan. 2010, p.45]. 

According to the BOP's 2013 budget 
request, the department intends to expand 
ROAP to "all eligible inmates" as required 
by § 3621, assuming it receives funding 
to do so. Whether the BOP will in fact 
provide all eligible prisoners with access 
to ROAP, and whether federal prison of-
ficials will administer that program in a 
more efficient and cost-effective manner 
in the future, remains to be seen." 

Sources: OJP Awards by Solicitation and 
State, Bureau of Justice Assistance Grants 
for Fiscal Year2011 (as of Sept. 30,2011); 
Department of Justice, Bureau of Pris-
ons, report on cost of prisoners (Dec. 28, 
2011); 18 Us.c. § 3621; BOP Program 
Statements 5331.02 and 5330.11; www. 
famm.org 
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HUMAN RIGHTS 
DEFENSE CENTER 

Dedicated to Protecting Human RJghts 
www.HUmanRfghtsDefenseCenter.Ol'g 

JOIN THE PRISON PHONE JUSTICE CAMPAIGN! 
A national coalition of media and criminal justice activists, led by the Human Rights Defense Center, Working Narratives and the Center for Media 
Justice, invite you to join a campaign to fight the high cost of prison phone calls. 

We need those inside our nation's jails, prisons and detention centers to speak up about the impact of the cost of prison phone calls on you and your family. 
With your support we will advance a state-by-state legislative challenge, while also pushing the Federal Communication Commission (FCC) to take action. 

WHAT YOU CAN DO 

Send a brief letter to the Federal Communications Commission explaining the impact the high costs of prison phone calls have had on you and your 
family. Address the letter"Dear Chairman Genachowski;' and please speak from your own personal experience. You must state the following at the top 
of the letter: "Th is is a public comment for the Wright Petition (CC Docket #96-128):'Your letters will be made part ofthe public docket in the case. 

Write to: 
Chairman Julius Genachowski . 
Federal Communications Commission 
Public Comments 
445 12th Street, SW 
Washington, DC 20554 

Our goal is to gather thousands of powerful stories. The prison facility which registers the most letters will be highlighted on the campaign website 
and will get a co-producer credit on our national radio program addressing the high cost of prison phone calls. 

We also need your help organizing on the outside. Ask your family members to sign up for the campaign at www.phonejustice.org and invite them to 
share their story about the high costs of prison phone calls. They can also register their comments online, directly with the FCC, at: http://apps.fcc.gov/ 
ecfs/upload/display.action ?z=whn8 (enter docket #96-128). 

Only with your support will we end the abusive cost of prison phone calls. Encourage others to join us in this struggle! 

For more information: www.prisonphonejustice.org and www.phonejustice.org 
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Tenth Circuit Holds Sex Offenders Who Leave U.S. Must Still Register 
by Derek Gilna 

T he Tenth Circuit Court of Appeals 
held on December 23, 2011 that a 

Utah sex offender must register in his 
home state even if he intends to perma-
nently leave the U.S. to live in another 
country. Kevin Daniel Murphy, convicted 
of aggravated sexual assault and aggra-
vated sexual abuse of a child, absconded 
from the Bonneville Community Cor-
rection Center in Salt Lake City in 2007 
before fleeing to California, Mexico and 
then to Belize. 

Murphy moved to Belize under an 
assumed name because he erroneously 
thought that Belize's government would not 
extradite him. However, he was deported to 
the United States because he lacked proper 
immigration papers, and was subsequently 
prosecuted and convicted in federal court 
for violating the Sex Offender Registration 
and Notification Act (SO RNA) , 48 U.S.c. 
§ 2250. Murphy appealed his conviction 
and two-year sentence. 

The Tenth Circuit found that Mur-
phy's intention to leave the country did 
not relieve him of his obligation to reg-
ister. "For [registration] purposes, a sex 
offender continues to reside in a state even 
after a change in residence or employ-
ment, both of which trigger reporting 
obligations, even if the offender eventually 
leaves the state," the appellate court wrote. 
"Therefore, even if an offender abandons 
his current residence and job with the 
intention of moving out of the country, 
he must update his registration to reflect 
his new status. Although SORNA does 
not require sex offenders living abroad to 
continually return to the United States to 
update their registrations, Murphy vio-
lated SORNA by failing to notify Utah of 
a change of status - specifically, his escape 
from Bonneville - that occurred while he 
was still residing in that state." 

Based on the ruling in this case, sex 
offenders must notify the jurisdiction 
in which they live and are registered of 
any change in address or status, which 
includes permanently moving out of the 
state or country. According to SORNA, 
and following the appellate ruling in 
United States v. Van Buren, 599 F.3d 170 
(2d Cir. 2010), cert. denied, a "permanent 
abandonment of an abode constitutes a 
change of residence ... Congress's goal 
in enacting SORNA was to ensure that 
sex offenders could not avoid registration 
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requirements by moving out of state ... the 
record demonstrates Murphy knowingly 
violated SORNA by failing to update his 
registration .... " 

Judge Carlos F. Lucero dissented, say-
ing that "these facts are not in dispute, but 
their legal implication is .... " He noted that 
after absconding, Murphy was in Utah 
"mere hours" while leaving the state on a 
bus, and that the court must first accept 
an "absurd premise" that a moving bus 
constitutes a "home or other place where 
[an] individual habitually lives" in order to 

invoke penalties under SORNA. 
"We should look to the statutory 

definition of the term and begin with 
the ordinary meaning ... of the term ['re-
sides']," Lucero wrote, citing Hackwell 
v. United States, 491 F.3d 1229 (lOth 
Cir. 2007). He disagreed that Van Buren 
applied and concluded by stating, "Our 
duty as a court is to apply SORNA's 
plain language and leave it to Congress to 
change the statute if it desires to do so." 
See: United States v. Murphy, 664 F.3d 798 
(10th Cir. 2011). ,. 

Florida Reports Indicate Restoration 
of Civil Rights Reduces Recidivism 

by David M. Reutter 

Advocates of automatic restoration of 
civil rights for ex-offenders have long 

maintained that such a policy helps for-
mer prisoners reintegrate into society and 
therefore reduces recidivism. Two reports 
by the Florida Parole Commission (FPC), 
released in 2011 and 2012, lend support 
to that argument. 

Since the end of the Civil War, 
Florida has banned the restoration of 
civil rights for ex-felons unless their rights 
are restored by the state clemency board. 
Historically, the restoration process has 
been laborious and prolonged. 

Former Florida Governor Charlie 
Crist pushed for full restoration of rights 
for offenders after they completed their 
sentences or terms of supervised release. 
He greatly streamlined the restoration 
process in 2007, but also had to compro-
mIse. 

Objections from Crist's cabinet forced 
him to exclude certain violent offenders 
and sex offenders, but the less restrictive 
process still resulted in over 154,000 ex-
felons regaining their rights. [See: P LN, 
Jan. 2009, p.26]. 

When Governor Rick Scott took 
office in January 2011, however, he and 
Attorney General Pam Bondi moved to 
rescind the Crist policies. They decided 
that ex-offenders must wait five years 
without committing another offense and 
then apply to have their civil rights re-
stored. [See: P LN, Sept. 2011, p.28]. 

As a result of this regression to Jim 
Crow-era laws, 60,000 ex-felons were 
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ineligible for restoration of their rights: 
They were prohibited from voting, hold-
ing public office, sitting on a jury and 
obtaining certain state licenses. Governor 
Scott's new policy also required studies of 
those whose rights were restored under the 
Crist administration. 

The first report, issued by the FPC on 
July 1, 2011, found that 30,672 offenders 
had their civil rights restored in calendar 
years 2009 and 2010 combined (includ-
ing restoration of alien status for a small 
number of non-citizens). Of those, only 
3,406 had committed offenses by May 31, 
2011 that resulted in a return to prison or 
community supervision by the Florida 
Department of Corrections (FDOC). 

This equates to a 11.1 % recidivism 
rate for ex-felons whose rights were 
restored under Crist's policies, which 
contrasts with a 2010 FDOC report that 
found 33.1 % of all state prisoners released 
from 2001 to 2008 reoffended within three 
years. 

Scott and his cabinet have argued that 
the more restrictive restoration of rights 
process, including the five-year waiting 
period, is necessary to protect the public. 
"It's all window dressing to support an 
antiquated system of voter suppression," 
countered Howard Simon, executive di-
rector of the ACLU of Florida. 

Attorney General Bondi applauded the 
FPC study. "1 am pleased with the Parole 
Commission's report, which clearly demon-
strates their hard work to ensure a smooth 
and expeditious application process for the 
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restoration of civil rights," she said. 
Of course, under Governor Crist, the 

"application process" was full restoration 
of rights for most non-violent offenders 
that, according to the FPC study, led to 
a reduction in recidivism rates by almost 
two-thirds. 

The FPC's report on restoration of 
civil rights for 2010 and 2011 (which 

included some overlapping data from 
the 2009-2010 report), issued on July 1, 
2012, had similar findings. Only 5,771 
ex-felons had their rights restored in 
calendar years 2010 and 2011 combined 
- including a mere 52 people in 2011 
under Scott's new policy. During that 
same period of time 651 reoffended, for 
a recidivism rate of 11.3%. 

Which is a good argument for ex-
panding - not limiting - the restoration of 
civil rights, if only Governor Scott would 
pay attention to the recidivism data rather 
than rely on political rhetoric. ,. 

Sources: Herald Tribune; Florida Parole 
Commission, Clemency Action Reportsfor 
FY 2009-2010 and 2010-2011 

Tainted Chicken Sickens Hundreds of Prisoners, 
Staff at Pennsylvania BOP Facility 

I n late June 2011, around 320 prisoners 
and employees at USP Canaan in Penn-

sylvania, north of Philadelphia, became 
sick due to salmonella poisoning after eat-
ing "tainted chicken" used to make fajitas. 
Four prisoners were ill enough to require 
treatment at a local emergency room for 
dehydration. 

According to Bureau of Prisons 
(BOP) spokesperson Lamine N'diaye, the 
facility's kitchen was closed for cleaning 
following the outbreak but reopened after 
a BOP inspector deemed it safe. Neither 
N'diaye nor Russell Reuthe, USP Ca-
naan's human resource manager, would 
comment on the food or its source, but 
Reuthe confirmed it was all "wholesale 
food, prepared on site." 

A Pennsylvania Department of Health 
official said they were investigating the 
incident, adding that "we did provide assis-
tance to the facility by taking stool samples 
and food testing." According to the same 
official, all of the food in the kitchen was 
disposed of following the outbreak. 

Salmonella is rarely fatal but can be 
serious if it spreads to the blood stream or 
the intestines, where it can cause a form of 
arthritis. The Associated Press first learned 
about the outbreak at USP Canaan from 
'the Seattle-based law firm of Marler 
Clark, which specializes in cases involv-
ing food-borne illnesses. Two attorneys 
from the firm confirmed that families of 
multiple prisoners had contacted them to 
report the outbreak. 

USP Canaan houses approximately 
1,400 prisoners, and includes a 125-bed 
minimum-security satellite camp. During 
the salmonella outbreak, meals for the 
USP were prepared in the satellite camp's 
kitchen until the cleanup was complete. 

It is not unusual for the BOP to 
purchase meat such as hamburger and 
chicken in bulk, then distribute it sys-
tem-wide to various prisons indicating 
that the tainted food may have been sent 
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to other facilities, too. 
According to Christine Cronkright of 

the Pennsylvania Department of Health, 
no new illnesses were reported after the 
initial outbreak at UPS Canaan and 90% 
of the prisoners who became sick had 

or in the greater Philadelphia area. 
By July 20, 2011, operations at USP 

Canaan were back to normal. The U.S. 
Department of Agriculture is reportedly 
looking into the incident. " 

eaten the chicken fajitas. There were no Sources: Associated Press, www. 
reports of salmonella outside the facility wayneindependent. com 
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ACLU Challenges "Jail or Church" Program in Alabama 
On September 26, 2011 the American 

Civil Liberties Union of Alabama 
(ACLU) sent a cease-and-desist letter to 
the City of Bay Minette, demanding that 
city officials "immediately end Operation 
Restore Our Community (ROC), which 
requires first-time, non-violent misde-
meanor offenders to choose between jail 
time or attending church once a week for 
a year." 

While the ACLU said it supported 
alternative sentencing programs, it con-
demned Operation ROC because its use 
of the city's "police power to mandate 
and enforce church attendance flagrantly 
violates the Establishment Clause of the 
First Amendment to the U.S. Constitu-
tion," as well as Section 3 of the Alabama 
Constitution. 

"The government is not supposed to 
serve as a conduit for church recruitment," 
noted ACLU of Alabama legal director 
Allison Neal. 

The ACLU's letter addressed three 
specific points. First, that Operation 
ROC violates the Establishment Clause's 
anti-coercion principle, which prohibits 
government officials from compelling 
church attendance or other participa-
tion in religious exercise. The letter cited 
numerous legal precedents which had 
"consistently held that the government 
may not condition offenders' sentenc-
ing, probation, parole or release on their 
refusal or willingness to attend church or 
engage in other religious exercise." 

The ACLU contended that Operation 
ROC is coercive, as it presents defendants 
with a "choice" between "(1) going to jail, 
paying a fine, and developing a criminal 
record; or (2) going to church and having 
the charges eventually dismissed .... " 

Even Bay Minette's Chief of Police, 
Michael E. Rowland, who championed 
the program, acknowledged that it pro-
vided no real option. "It's an easy choice 
for me," he said. "If I was given the choice 
of going to jail and paying a heavy fine or 
just going to church, I'd certainly select 
church." 

The second point of the ACLU's let-
ter asserted that Operation ROC violates 
the neutrality principle - another core 
tenant of the Establishment Clause. Local 
churches were solicited to participate in the 
program, and those that agreed "intend to 
proselytize the offenders and attempt to 
convert them into devout Christians." Me-
dia reports also indicated that defendants 
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who participate in Operation ROC would 
be required to answer questions about the 
church services they attended. 

"These actions (1) favor religion 
generally and Christianity in particular, 
(2) convey an impermissible message of 
religious endorsement, and (3) unconsti-
tutionally entangle the court and police 
department with religious matters and 
entities," the ACLU stated. 

Finally, the demand letter urged the 
city to pursue constitutional alternatives 
to incarceration. The ACLU said it had 
advised and assisted government agen-
cies in that regard in the past, and would 
be willing to help the city develop "law-

ful" sentencing alternatives. The letter 
concluded with a public records request 
seeking information related to the city's 
development of Operation ROC. 

In response, the Bay Minette City 
Council decided to delay the imple-
mentation of the alternative sentencing 
program, and voted in October 2011 to 
seek an opinion from the state Attorney 
General's Office concerning the consti-
tutionality of Operation ROC. As of 
mid-July 2012, the Attorney General had 
not issued an advisory opinion. ,. 

Sources: Reuters; ACLU letter dated Sept. 
26,2011; www.al.com 

"Fusion Centers" Gather 
Intelligence on U.S. Citizens 

by Derek Gilna 

Homeland Security-financed agencies 
called "fusion centers," ostensibly 

formed to collect information to prevent 
9111-type terrorist attacks, have expanded 
their scope of operations to include or-
dinary street-level crime. The American 
Civil Liberties Union (ACLU) recently 
expressed concerns about a fusion center 
in Cleveland, Ohio, claiming the center's 
secrecy and data-mining practices pose a 
threat to privacy. 

"It really is an unprecedented amount 
of surveillance of Americans," stated 
Mike Brickner, communications and 
public policy director for the ACLU of 
Ohio. "That's a very big jump in my mind 
from where the mission started to where 
they are now." 

Julia Shearson, executive director 
of the Cleveland chapter of the Council 
on American-Islamic Relations, agreed, 
saying, "at minimum, we join those 
requesting that fusion centers be held ac-
countable to taxpayers through increased 
oversight and transparency." 

The Department of Homeland Secu-
rity describes fusion centers as "focal points 
within the state and local environment for 
the receipt, analysis, gathering, and sharing 
of threat-related information .... " 

William Schenkelberg, director of the 
Cleveland-based Northeast Ohio Regional 
Fusion Center, said the centers arose from 
the perceived failure of law enforcement 
agencies, pre-9/11, to share intelligence 
data. According to Schenkelberg, fusion 
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centers share criminal trends, tips and 
information among police agencies which 
might disclose potential national security 
threats. 

"You get criticized for doing that level 
of crime analysis," said Schenkel berg, 
"but you don't know who it's connected 
to .... We work on a local felony level. We 
get the region talking together, so that 
if something does happen, we have that 
communication. " 

The ACLU, however, has countered 
that the secrecy and data-mining prac-
tices of fusion centers, as well as their 
use of subcontractors with little public 
accountability, reduces transparency and 
threatens people's privacy. For example, 
some centers have issued bulletins that 
advocate the surveillance of political ac-
tivists and racial and religious minorities. 
Many Islamic organizations have objected 
to fusion centers collecting information 
about citizens who are simply exercising 
their First Amendment rights. 

Housed on the ninth floor of the 
Cleveland police headquarters, the North-
east Ohio Regional Fusion Center was 
founded in 2008. It now has a full-time 
staff of six and receives about $1 million 
annually in Homeland Security grants. 
It is among 72 state and regional fusion 
centers nationwide. 

Schenkelberg said the center has 
had a positive effect on controlling local 
crimes, including flash mobs. He cited 
several other fusion center success stories, 
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such as helping to crack a take-ID ring 
with connections to China, obtaining 
information on criminal Gypsy gangs 
and assisting with the recovery of stolen 
firearms. 

Schenkelberg claimed that the center 
does not access private messages or web 
pages, and collects online information that 
is available to anyone searching the Inter-
net. He also said the fusion center answers 
to a governing board of city, county, state 
and federal officials. 

The center revamped its counter-
terrorism mission two years ago after 
criticism from law enforcement officials. 
"Is it hitting the core of what the mission 
is, as far as terrorism prevention? I don't 
think yet it's doing that," Cuyahoga Coun-
ty Sheriff Bob Reid said at the time. 

Since 2010, fusion centers have been 
required by the Department of Homeland 
Security to follow federal privacy and civil 
rights policies, though there is little way 

to verify such compliance. Further, the 
centers reportedly partner with the mili-
tary and with private-sector companies to 
collect information. 

The question remains as to whether 
the increased surveillance provided by 
fusion centers results in increased safety, 
and if so, whether that is accomplished at 
the expense of further erosion of people's 
privacy and civil rights. 

As noted by the ACLU, "The lack 
of proper legal limits on the new fusion 
centers not only threatens to undermine 
fundamental American values, but also 
threatens to turn them into wasteful and 
misdirected bureaucracies that, like our 
federal security agencies before 9111, won't 
succeed in their ultimate mission of stop-
ping terrorism and other crime." ,.. 

Sources: Cleveland Plain Dealer, www.dhs. 
gov, www.ne01jc. us, www. wkyc. com, www. 
aclu.org 

Kentucky Supreme Court Adopts 
Mailbox Rule Retrospectively 

T he Supreme Court of Kentucky, in a 
modified ruling, adopted the "mail-

box rule," allowing notices of appeal in 
criminal cases to be considered filed when 
they are placed in the prison's internal 
mail system. 

Joe B. Jones and Michael Allen Hal-
lum, Kentucky state prisoners, each filed a 
motion for post-conviction relief pursuant 
to RCr 11.42. Both motions were denied 
and Jones and Hallum separately filed 
notices of appeal and motions to proceed 
in forma pauperis. The Court of Appeals 
dismissed the motions because they and 
the notices of appeal arrived at the court 
and were filed more than 30 days after 
entry of the judgment being appealed, in 
contravention of RCr 12.04(3). 

Both men had placed their pleadings 
. in the prison's internal mail system several 
days before the 30-day period had expired, 
but they were not received and filed by the 
Court of Appeals until after the expira-
tion date had passed. Jones and Hallum 
appealed to the Kentucky Supreme Court, 
which consolidated the cases. 

While the cases were pending on ap-
peal, the Supreme Court changed RCr 
12.04(5) to read, "If an inmate files a 
notice of appeal in a criminal case, the 
notice shall be considered filed if its en-
velope is officially marked as having been 
deposited in the institution's internal 
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mail system on or before the last day for 
filing with sufficient First Class postage 
prepaid." 

Although the rule change would 
normally apply only prospectively, the 
Kentucky Supreme Court held that it 
should apply retrospectively to cases 
still pending when the rule was modified. 
Therefore, the decisions of the Court 
of Appeals were reversed and the cases 
returned to the trial courts for further 
proceedings consistent with the opinion. 
Jones and Hallum were represented by 
Frankfort Assistant Public Advocate 
Brandon Neil Jewell. See: Hallum v. 
Commonwealth, 347 S.W.3d 55 (Ky. 
2011). ,.. 
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YOU HAVE A RIGHT TO 
• Adequate medical care 
• Protection from assault 
• Humane living conditions 
• Safety from officer abuse 

Learn how to defend your 
basic human rights with 
the comprehensive litiga-
tion guide, Protecting Your 
Health and Safety, 2nd edi-
tion, written specifically for 
prisoners who are unable to 
receive help from a lawyer. 

Written by Robert E. Toone 
Edited by Dan Manville 
A Project of the Southern 
Poverty Law Center* 

COST $16 total 
($10 + $6 shipping/handling) 
FREE shipping/handling for orders 
from Prison Legal News over $50 

ORDER A COPY 
Send a check 
or money order to: 
Prison Legal News 
PO Box 2420 
West Brattleboro, VT 05303 
(802) 257-1342 

Be sure to include your name, 
identification number (if any), and 
mailing address. We also accept 
VISA and Mastercard. If using a 
credit card, please include the 
type of card (VISA or Mastercard), 
card number, and expiration date. 

This book does not deal with legal 
defense against criminal charges or 
challenges to convictions that are on 
appeal. Edition last revised in 2009. 

*Please do not send orders to the 
Southern Poverty Law Center. 
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Termination from Drug Treatment Program 
Fails to State Liberty Interest Claim 

T he Eighth Circuit Court of Appeals 
has held that the decision of prison 

officials to remove a prisoner from a drug 
treatment program, which made him 
ineligible for a probated sentence, was 
insufficient to confer a liberty interest for 
due process purposes. 

Missouri state prisoner Michael Lou-
is Persechini brought a 42 U.S.c. § 1983 
action against five officials at the Ozark 
Correctional Center (OCC), alleging they 
had violated his federal due process rights 
by terminating him from a long-term 
substance abuse treatment program. He 
sought damages and re-entry into the 
program. The district court dismissed his 
suit for failure to state a claim upon which 
relief could be granted. 

After being convicted of second-
degree burglary, Persechini was sentenced 
to fifteen years in prison. Following 
applicable state law, the court obtained 
permission from the Missouri Depart-
ment of Corrections to sentence him as a 
chronic nonviolent offender with a seri-
ous drug addiction to oce's long-term 
substance abuse treatment program. Suc-
cessful completion of the program would 
make Persechini eligible for probation. 

Persechini, however, was subsequent-
ly charged with violating a "cardinal rule" 
of the program. He was found guilty of 
theft and disobeying an order by taking a 
new towel from the property room. It was 
recommended, and approved by prison 
officials, that he be restricted to his liv-
ing area for ten days and referred to the 
Program Review Committee. The Com-
mittee terminated Persechini from the 
substance abuse program, which resulted 
in his transfer to another facility to serve 
his IS-year sentence. 

On appeal, the Eighth Circuit focused 
first on the disciplinary hearing. It held 
that "Persechini does not claim, and could 
not plausibly claim," that the sanctions 
of room confinement for ten days and 
referral to the Committee were hardships 
that were either atypical or significant. 
As such, there was "no protected liberty 
interest in the outcome of this routine 
disciplinary proceeding." 

Turning to the more serious conse-
quences that resulted from the separate 
action taken by the Program Review Com-
mittee, the appellate court noted that the 
Committee could have imposed "no fewer 
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than eight alternative recommendations," 
and that its decision to remove Persechini 
from the program was "not a mere min-
isterial action." Nonetheless, the Court 
of Appeals disagreed that the Commit-
tee's decision to impose the most severe 
sanction - termination from the program 
- created a plausible liberty interest that 
caused an atypical and significant hard-
ship, as required under Sandin v. Conner, 
515 U.S. 472 (1995). 

The Eighth Circuit cited precedents 
that had established there is no protected 
liberty interest in a sentence reduction that 
may be granted for completing a substance 
abuse treatment program, in half-way 
house placement after completing a drug 
treatment program, in remaining in a work 
release program, in participating in drug 
treatment to qualify for early release, in 
remaining in a "shock incarceration pro-
gram," or in participating in a sex offender 
treatment program. 

A state statute mandated that Perse-
chini was ineligible for probation upon 
his termination from the substance abuse 
program, thus the appellate court found 
he did not have a protected liberty interest 
in the discretionary probated sentence he 

could have received had he successfully 
completed the program. 

The Eighth Circuit did "acknowledge 
that the Supreme Court might conclude 
it is enough to confer a liberty interest in 
the Program Review Committee's decision 
to recommend termination from the pro-
gram, rather than imposition of a sanction 
with less dire potential consequences on 
Persechini's term of incarceration." 

However, "Persechini's failure to 
successfully complete the treatment pro-
gram and, more importantly, the ensuing 
execution of his fifteen-year sentence were 
nonetheless consequences 'within the 
sentence [initially] imposed,'" the Court 
of Appeals found. "Thus, like a Bureau 
of Prisons decision to deny a sentence 
reduction after an inmate successfully 
completes its drug treatment program, 
we conclude that program termination 
did not confer a liberty interest because 
it 'mean[t] only that [Persechini] will serve 
the remainder of his original sentence 
under typical circumstances. '" 

Accordingly, the district court's order 
dismissing Persechini's suit was affirmed. 
See: Persechini v. Callaway, 651 F.3d 802 
(8th Cir. 2011), rehearing denied. " 

California: ADA Protections Again 
Extended to Disabled State Prisoners 

Held in County Jails 

On January 13, 2012, sixteen months 
following remand from the Ninth 

Circuit in the case of Armstrong v. 
Schwarzenegger, U.S. District Court Judge 
Claudia Wilken issued an order that again 
extended the protections of the Americans 
with Disabilities Act (ADA), 42 U.S.c. § 
12131 et seq., to disabled state prisoners 
housed in county jails. 

The order requires California of-
ficials with responsibility over the state's 
corrections and parole systems to track 
and accommodate the needs of disabled 
state prisoners and parolees (referred to as 
Armstrong class members) who, for vari-
ous reasons, are held in county jails, and 
to ensure that those class members have 
access to a workable grievance procedure. 
Similar protections had previously been 
ordered, and largely been in effect, since 
1996 with respect to disabled prisoners 
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housed in state prisons (including segre-
gation units and reception centers). See: 
Armstrong v. Wilson, 124 F.3d 1019 (9th 
Cir. 1997) [PLN, Sept. 1998, p.13]. 

On any given day, California houses 
a significant number of state prisoners 
and parolees facing revocation hearings 
in county jails - a number that is increas-
ing due to the state's recent "realignment" 
initiative in response to the U.S. Supreme 
Court's ruling in Brown v. Plata. [See: 
PLN, July 2011, p.l]. 

In 2009, this included daily averages 
of 480 prisoners or parolees in the San 
Mateo County Jail, 1,000 prisoners or 
parolees in the Sacramento County Jail 
and 770 individuals in In-Custody Drug 
Treatment Program placements in jails 
throughout the state. Approximately 7 
percent of this population is deemed to 
have mobility, sight, hearing and kidney 
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disabilities covered by Armstrong. 
In September 2009, the district court 

held there was sufficient evidence to find 
that Armstrong class members housed in 
county jails were not receiving the ADA 
accommodations to which they were en-
titled, and ordered system-wide relief See: 
An1'lstrong v. Scllwarzenegger, 261 ER.D. 
173 (N.D. Cal. 2009). 

The state appealed the order, and the 
Ninth Circuit affirmed in part and vacated 
in part, remanding the case for further 
proceedings. Specifically, the Ninth Cir-
cuit affirmed the district court's finding 
that the state has the legal responsibii-
ity to ensure ADA-compliant conditions 
for Armstrong class members housed in 
county jails. The Court of Appeals found 
the record in the case insufficient, however, 
to justify the system-wide relief ordered 
by the district court. Finding that "not 
much more evidence" was needed, the 
case was remanded for the taking of "such 
additional evidence as may be necessary." 
See: Armstrong v. Schwarzenegger, 622 
F.3d 1058 (9th Cir. 2010) [PLN, Nov. 
2011, p.28]. 

On remand, the state no longer dis-
puted that California state prisoners and 
parolees with mobility, sight, learning and 
developmental disabilities were not being 
provided proper ADA accommodations 
while housed at county jails, that they 
did not have access to a proper grievance 
system or that they were suffering as a 
result. Instead, they primarily argued that, 
under recent state legislation authorizing 
the realignment initiative, state parolees, 
when held in county jails, should no longer 
be considered members of the Armstrong 
class. The district court rejected this argu-
ment, finding that while parolees may be 
in the simultaneous custody and control 
of the county and state, they "do not 
cease being state parolees while they are 
also county jail inmates." Thus, as before 
realignment, the state remains obligated 
to ensure ADA-compliant conditions for 
the prisoners and parolees they choose to 
house in county jails. 

While its task was simplified by the 
state's failure to dispute what the district 
court characterized as "overwhelming 
and disturbing evidence" that Armstrong 
class members in jails throughout the state 
were being injured and denied access to 
programs and services due to failures· to 
accommodate their needs, the court com-
plied with the Ninth Circuit's instructions 
on remand by making additional findings 
before re-imposing system-wide relief 
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. On April 11, 2012, the district court 
ruled on the state's motion to correct or 
modify its January 13 order. The court 
made minor modifications to its previ-
ous order but no substantive changes. 
The district court also denied the state's 
request to stay its prior order pending 
another appeal, stating, "Defendants have 
not demonstrated a likelihood of success 
in overturning this Court's order find-
ing that system-wide relief is necessary." 
See: Armstrong v. Brown, U.S.D.C. (N.D. 
Cal.), Case No. C 94-2307 CW; 2012 WL 
1222928 (modified order)." 

Tell your friends and family to go to www.myjailbird.com to 
create a FREE support community just for you! 

Profile 
Displays inmate 
name,IDand 
exact contact 

communication 
easy for everyone. 

news to keep 
everyone involved. 

How MJB Works: 
My Jailbird is a free, private, 
social network that makes it 
easy for family and friends to 
stay connected to you during 
your incarceration. It is not a 
pen pal service. We do not sell 
anything directly to inmates, 
and there are no monthly fees. 
Call or write your family and 
friends and ask them to go 
to www.myjailbird.com to 
sign up today! 
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Sponsors Can: 

• Create a support page 
for you 

• Invite other people to join 

• Post accurate inmate 
contact information 

• Send cards, money 
and books 

• Purchase low-cost 
phone service 

Communication 
Center 
Family and friends 
can easily send 
cards, wire money, 
get low-cost 
phone service or 
order books and 

51 Harvey Road, Unit C 
Londonderry, NH 03053 

www.myjailbird.com 
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State Awarded Statutory Attorney Fees, 
Costs for Dismissed PRPs 

by Mark Wilson 

T he Washington State Court of Ap-
peals has held that the state is entitled 

to statutory attorney fees following the 
dismissal of a personal restraint petition 
(PRP). 

After pleading guilty to witness tam-
pering and burglary, Gregory Scott Bailey 
filed a PRP challenging the voluntariness 
of his plea. The petition was dismissed 
on October 7, 2010 and five days later 
the state filed a cost bill, seeking statutory 
attorney fees of $200 plus $206 for prepa-
ration of the 103-page response brief at 
$2.00 per page - for a total of $406. On 
November 1,2010, Bailey objected to the 
cost bill. 

The Court of Appeals refused to dis-
miss Bailey's objection as untimely. Any 
purported untimeliness was waived be-
cause "the State's entitlement to statutory 
attorney fees in the costs for dismissed 
PRPs is an issue of first impression," and 
given "the number of PRPs the court con-
siders each year, a decision on the merits 
would serve the ends of justice." 

Washington law establishes the statu-
tory attorney fee as $200 for judgments 
entered by the Court of Appeals. Bailey 
argued, however, that RCW 10.73.160(2) 
prohibits such fees because attorney fees 
are "expenditures to maintain and operate 
government agencies." 

The appellate court agreed that 
"RCW 1 0.73.160(2) should ... be under-
stood to disallow inclusion of prosecuting 
attorney salaries in the costs imposed on 
an unsuccessful personal restraint peti-
tioner. Such costs are public expenditures 
made irrespective of specific violations of 
the law." 

The Court of Appeals determined, 
however, that "statutory attorney fees 
do not represent prosecuting attorney 
salaries that are paid irrespective of a 
particular case and are not intended to 
recoup 'expenditures to maintain and 
operate government agencies. '" Therefore, 
such fees are not prohibited by RCW 
10.73.160(2), and the appellate court 
concluded that "the State is entitled to 
statutory attorney fees in its award of 
costs under RAP 14.3(a)." 

The Court of Appeals also rejected 
Bailey's argument that $2.00 per page 
was excessive, finding that "under RAP 
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14.3(b), the amount awarded per page is 
fixed by the Supreme Court" at $2.00 per 
page. See: In the Matter of the Amount Per 
Pagefor Original Documents, No. 25700-
B-367 (Wash. June 16, 1999). 

The appellate court further rejected 
Bailey's argument that the state's 103-
page response brief was unreasonably 

lengthy. The court found that "the State's 
response was not excessively long. RAP 
10.4(b). The State is entitled to costs of 
$2.00 per page for 103 pages," plus the 
$200 statutory attorney fee. See: In re 
P RP of Gregory Scott Bailey, 162 Wash. 
App. 215, 252 P.3d 924 (Wash.App. Div.3 
2011). ,. 

Fifth Circuit Rules on Prisoner's 
ADA Claim; Issues Superseding Opinion 

On October 14,2010, the Fifth Circuit 
Court of Appeals found that Title 

II of the Americans with Disabilities Act 
(ADA), 42 U.S.c. § 12132, does not ab-
rogate a state's sovereign immunity when 
the misconduct complained of does not 
violate the Fourteenth Amendment. In a . 
May 2011 superseding opinion following 
rehearing, however, the appellate court 
did not reach that question, instead find-
ing the plaintiff had failed to adequately 
plead an ADA claim. 

John Hale, a Mississippi state pris-
oner, filed a pro se federal civil rights 
action against prison officials under the 
ADA, 42 U.S.c. §§ 12131-12165, alleging 
that he was prevented from using com-
munity work centers, accessing satellite 
and regional prison facilities, working in 
the kitchen or attending school because he 
suffered from Hepatitis C, post-traumatic 
stress disorder, chronic depression, inter-
mittent explosive disorder and antisocial 
personality disorder. The district court 
dismissed his lawsuit pursuant to 28 
U.S.c. § 1915(e)(2)(B)(ii) after finding the 
defendants were entitled to state sovereign 
immunity. Hale appealed. 

The Fifth Circuit appointed counsel 
to brief the issue of "whether Title II of the 
ADA validly abrogates Eleventh Amend-
ment sovereign immunity for claims that 
violate Title II but are not actual viola-
tions of the Fourteenth Amendment." 
The Court of Appeals held that Congress 
has the right to abrogate state sovereign 
immunity, but only if it acts "pursuant to 
a valid grant of constitutional authority." 
The ADA "validly abrogates sovereign 
immunity insofar as it 'creates a private 
cause of action for damages against the 
States for conduct that actually violates 

36 

the Fourteenth Amendment.'" In this 
case, the parties agreed that "none of the 
defendants' alleged misconduct violates 
the Fourteenth Amendment." 

The Fifth Circuit noted that the ori-
gin of Congress's power to abrogate state 
sovereign immunity in the ADA was § 5 
of the Fourteenth Amendment. However, 
"Congress's § 5 powers do not extend 
to creating causes of action for ADA 
violations that are not 'congruent and 
proportional' to violations of the Four-
teenth Amendment." Although legislation 
"which deters or remedies constitutional 
violations can fall within the sweep of 
Congress's enforcement power even if in 
the process it prohibits conduct which 
is not itself unconstitutional," its power 
under § 5 "is not unlimited." 

Hale's claim implicated Title II's 
intent of enforcing the prohibition on 
irrational disability discrimination in 
the Fourteenth Amendment's Equal 
Protection Clause. "Under that clause, 
disabled individuals are not a suspect or 
quasi-suspect classification commanding 
heightened review of laws discriminating 
against them." Therefore, such discrimi-
nation is constitutionally permissible if 
"there is a rational relationship between 
the disparity of treatment and some legiti-
mate government purpose." 

In Hale's case there were rational 
relationships with legitimate purposes, 
such as protecting the health of a disabled 
prisoner, avoiding an "undue burden" 
or preventing a fundamental alteration 
in a program. Therefore, the exercise of 
Congress's authority in this case was not 
congruent and proportional, and state 
sovereignty was not abrogated by Title II 
for this type of claim. The judgment of 
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the district court was affirmed. See: Hale 
v. King, 624 F.3d 178 (5th Cir. 2010). 

The u.S. government moved for 
rehearing as an intervenor, which was 
granted by the Court of Appeals. On 
May 26, 2011 the Fifth Circuit issued a 
superseding opinion that took a different 
approach to the case, and withdrew its 
prior decision. 

The appellate court first addressed . 
whether Hale had sufficiently pleaded an 

. ADA claim, and held he had not. While 
Hale may have had an "impairment," that 
did not necessarily mean he had a disabil-
ity as that term is defined by the ADA. "It 
is well established that '[m]erely having an 
impairment ... does not make one disabled 
for purposes of the ADA,'" the Court of 
Appeals wrote. "Hale failed to allege facts 
from which we can reasonably infer that 
Hale's medical conditions substantially 
limited a major life activity." 

As Hale had failed to state a viola-
tion of Title II of the ADA, the Fifth 
Circuit vacated "the portions of the dis-
trict court's decision below that address 
whether Hale's allegations established 
violations of the Fourteenth Amendment 
and whether Title II validly abrogates state 
sovereign immunity .... " 

Accordingly, the Court of Appeals 
reversed the district court and remanded 
the case to allow Hale an opportunity to 

amend his complaint to adequately plead 
an ADA claim. See: Hale v. King, 642 F.3d 
492 (5 th Cir. 2011). 

Fourth Circuit: Where Offer of 
Judgment is Silent as to Costs, Prevailing 
Party Entitled to Recover Attorney's Fees 

T he Fourth Circuit Court of Appeals 
has held that "in an action brought 

under 42 U.S.c. § 1983, an offer of judg-
ment pursuant to Fed.R.Civ.P. 68(a) 
which makes no mention of costs or at-
torney's fees cannot be interpreted, after 
the fact, to have included those costs and 
fees. Rather, in such a case, the prevailing 
party is entitled to recover costs and fees 
pursuant to 42 U.S.c. § 1988." 

Brend·a Bosley filed suit against law 
enforcement officials of Mineral County, 
West Virginia after her estranged husband, 
Dr. James Bosley, killed himself while the 
officials, alerted by a complaint from Mrs. 
Bosley attesting to her husband's insta-
bility, were attempting to take him into 
custody for a psychiatric examination. 

After removing the case to federal 
court, the defendants served on Brenda 

Bosley an offer of judgment pursuant to 
Fed.R.Civ.P. 68(a) for $30,000 "as full 
and complete satisfaction of [Bosley's] 
claim against ... Defendants." After 
accepting the offer, Bosley moved for 
attorney's fees; the officials opposed the 
motion on the ground that their $30,000 
offer was inclusive of attorney's fees and 
costs. 

The district court determined that the 
settled judicial interpretations of Rule 68 
required it to award costs and attorney's 
fees - over and above the $30,000 offer 
of judgment - to Bosley, who was the 
prevailing party. 

The Fourth Circuit affirmed the dis-
trict court, finding no merit to any of the 
defendants' arguments to the contrary. 
See: Bosley v. Mineral County Commis-
sion, 650 F.3d 408 (4th Cir. 2011). ,. 

Stamps/or CASH! 
Great Goods will buy your stamps! 

70 01 of Face Value: Complete books or sheets of 
-10 Forever Stamps 

65 01 of Face Value: Complete books, sheets, or 
-10 rolls of 4S-cent stamps 

60 01 of Face Value: Complete books or sheets of 
-10 high denomination stamps above 4S-cent 

Payment sent within 24 hours of receipt. 

W E WILL SEND your funds as a money order, electronic payment to anywhere you designate. Great 
Goods can also send payment to an approved package vendor. Please provide complete name and 

address of where to send your funds. Also include any required forms or special instructions. 

Minimum money order of $20. • No quantity of stamps too big. • No taped or stapled stamps. • Used, damaged, torn 
stamps not accepted and cannot be returned. • Stamps MUST be on original postal backing. • Only new stamps accepted. 

• No singles or partials will be accepted and they cannot be returned. 
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Ninth Circuit Grants Qualified Immunity to California Prison Officials 
for Denial of Outdoor Exercise During Lengthy Lockdown 

On March 17,2011, the Ninth Circuit 
Court of Appeals granted qualified 

immunity to California prison officials 
who had denied a prisoner outdoor 
exercise during a 15-month lockdown 
precipitated by a "particularly violent 
armed riot ... against staff." 

Steve Joseph Noble IV was incar-
cerated in Facility "C" at the Substance 
Abuse Treatment Center at Corcoran 
State Prison. A former Crip gang member, 
he was classified as Level IV, the highest 
security level. 

On January 9, 2002, Corcoran staff 
members were attacked by Crips and 
other prisoners on the Facility "C" ex-
ercise yard. The riot, which included an 
attempt to kill a prison guard, left more 
than 20 other officers with injuries. The 
incident led to a formal declaration of a 
state of emergency and the imposition of 
another in a long series of lockdowns at 
Corcoran. 

During that lockdown, prison of-
ficials conducted an investigation into 
the immediate causes of the riot. The 
investigation ended on January 30, 2002 
but was not conclusive. Over the follow-
ing months, prison officials gradually 
restored privileges, including visitation in 
April, modified day room access in June, 
full day room access in July and, finally, 
limited outdoor exercise on August 1, 
2002. The next day, however, another riot 
occurred - this time involving Hispanic 
prisoners. Another lockdown ensued and 
full exercise privileges were not restored 
until April 1, 2003. 

Noble, who undisputedly was not 
involved in the January 2002 riot, filed 
suit pursuant to 42 U.S.C § 1983, alleging 
violations of his Eighth Amendment right 
to outdoor exercise from January 9, 2002 
to April 1, 2003, during the lockdowns. 

The district court granted quali-
fied immunity to prison officials for the 
second lockdown period commencing 
August 1, 2002, but denied it - "coun-
terintuitively," in the view of the Ninth 
Circuit - for the period in the immediate 
aftermath of the riot, faulting the officials 
for not justifying with "specific facts" the 
extension of lockdown restrictions fol-
lowing completion of their investigation 
on January 30,2002. 

The Ninth Circuit reversed and re-
manded the district court's order, with 
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instructions to enter judgment on behalf 
of the prison officials. Relying principally 
on Norwood v. Vance, 591 F.3d 1062 (9th 

Cir. 2010), the appellate court held that a 
prisoner's right to outdoor exercise during 
a lockdown imposed in the aftermath of 
a prison riot was not clearly established 
in 2002. 

"[I]t would not have been clear to a 
reasonable officer that his or her conduct 
vis a vis the declaration of an emergency, 
the lockdown, or the curtailment of use 
of the exercise yard was unlawful in the 

situation he or she confronted," the Ninth 
Circuit wrote. "If anything, the record 
demonstrates that the officials were con-
tinuously, prudently, and successfully 
looking out for the safety, security, and 
welfare of all involved, staff and prisoners 
alike." See: Noble v. Adams, 636 F.3d 525 
(9th Cir. 2011). 

The Court of Appeals entered an 
amended, superseding opinion on August 
2, 2011, which did not change the outcome 
of the rUling. See: Noble v. Adams, 646 
F.3d 1138 (9th Cir. 2011), cert. denied. ,. 

Tenth Circuit Affirms Denial of Qualified 
Immunity to Oklahoma Jail Official Who 

Failed to Follow Prescribed Medical Instructions 

On October 14, 2011 the Tenth Cir-
cuit Court of Appeals affirmed 

a district court's denial of summary 
judgment, on the ground of qualified 
immunity, to Payne County, Oklahoma 
jail administrator Brandon Myers. The 
appellate court held that a reasonable 
jury could find that Myers was delib-
erately indifferent to pretrial detainee 
John David Palmer's serious need for 
medical treatment, in violation of the 
Due Process Clause of the Fourteenth 
Amendment. P LN readers should note 
that deliberate indifference claims for 
pretrial detainees are brought under the 
Fourteenth Amendment while similar 
claims involving convicted prisoners are 
brought under the Eighth Amendment. 

In August 2007, while being held 
pending trial at the Payne County Jail, 
Palmer suffered from a serious infection 
commonly known as MRSA. He was 
transported to an outside doctor, who 
administered an injection of an antibiotic. 
The doctor instructed Palmer to return for 
a follow-up visit in two days, but warned 
that if he developed a fever or reported 
increased pain, he should be taken to a 
hospital immediately. It was undisputed 
that this information was conveyed to 
Myers. 

Upon his return to the jail, Palmer's 
level of pain increased to the point that 
he was vomiting and crying. He reported 
this to Myers, along with the outside doc-
tor's instructions, and requested that he be 
taken to an emergency room. According 
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to Palmer, Myers told him to "shut the 
fuck up or go back to the main jail where 
you got the disease." 

Palmer was eventually transported to 
the emergency room, but only after a delay 
of about a day. He underwent surgery 
for the MRSA infection and claimed to 
suffer both nerve damage and scarring. 
Additionally, he reported incurring over 
$24,000 in medical costs. 

The Tenth Circuit had little trouble 
dispensing with Myers' arguments on ap-
peal that he did not know or appreciate 
the seriousness of Palmer's condition and, 
in particular, did not know that Palmer 
was suffering from MRSA. As the Court 
of Appeals put it, "such lay ignorance of 
medical matters is precisely the reason 
for the rule ... that noncompliance with 
the treatment prescribed by medical 
professionals is one form of deliberate 
indifference. " 

Moreover, the appellate court noted, 
there was no support for Myers' argument 
that a jail official could ignore a prisoner's 
complaints of pain merely because those 
complaints were subjective. See: Palmer v. 
Board of Commissioners/or Payne County, 
Oklahoma, 441 Fed.Appx. 582 (10th Cir. 
2011) (unpublished). 

Hepatitis & Liver Disease 
A Guide to Treating & Living with 

Hepatitis & Liver Disease. Revised Ed. 
By Dr. Melissa Palmer 

See page 53 for order information 
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First Circuit Holds that Delay in Treating HIV 
May Constitute Deliberate Indifference 

T he First Circuit Court of Appeals 
reversed the grant of summary judg-

ment to a physician assistant at the York 
County Jail (YCJ) in Maine, conclud-
ing that a material dispute existed as to 
whether the physician assistant acted with 
deliberate iIidifference to the serious medi-
cal needs of an HIV-positive detainee. 

In April 2008, Raymond D. Leavitt, a 
Maine state prisoner, filed suit pursuant to 
42 U.S.c. § 1983 and the Americans with 
Disabilities Act (ADA), seeking injunctive 
relief and monetary damages against vari-
ous correctional officials and healthcare 
providers. He alleged that he was denied 
HIV treatment for the entirety of his 
167-day stay at YCJ and for the first 17 
months of his incarceration at the Maine 
State Prison (MSP), where medical care 
was provided by Correctional Medical 
Services (CMS). 

Leavitt, who had been taking HIV 
medications before he was incarcerated, 
claimed that the delay in reinitiating his 
antiretroviral therapy for HIV resulted 
in short- and long-term negative conse-

quences to his health. 
Initially proceeding pro se, Leavitt 

eventually obtained the services of an at-
torney. In March 2010, the district court 
granted summary judgment in favor of the 
defendants, finding insufficient evidence 
that they had acted with deliberate indiffer-
ence to Leavitt's serious medical needs. 

On appeal, Leavitt dropped his ADA 
claim. With respect to the 17-month de-
lay in reinitiating Leavitt's antiretroviral 
therapy at MSP, the Court of Appeals 
noted an acknowledgement by MSP's 
healthcare providers that "the care 
[Leavitt] received ultimately fell short of 
the mark," and the Court therefore urged 
"[t]hose responsible for the operation of 
the Maine correctional healthcare system 
... [to] focus on the troubling implications 
of that acknowledgment." 

The First Circuit concluded, however, 
that because the medical department at 
MSP operates on a clinic model where no 
particular healthcare provider is charged 
with following any particular patient, 
Leavitt could not carry his burden of dem-

onstrating that any individual provider 
was sufficiently aware of his circumstances 
to actually draw the inference that he 
faced a substantial risk of serious harm. 
Thus, the grant of summary judgment 
to the MSP and CMS defendants was 
affirmed. 

By contrast, with respect to Leavitt's 
treatment at YCJ, the First Circuit observed 
that physician assistant Alfred Cichon was 
the president of ARCH, the corporation 
that provided healthcare services at the 
jail, and that, as its largest shareholder, a 
jury could infer that Cichon had a finan-
cial incentive to keep treatment costs low. 
Such an incentive could explain Cichon's 
"unfortunate" overlooking of a medical 
report that would have alerted him to the 
need to "precipitously" refer Leavitt to an 
infectious disease specialist. 

The Court of Appeals therefore re-
versed the grant of summary judgment 
in favor of Cichon, and remanded the 
case for further proceedings. See: Leavitt 
v. Correctional Medical Services, Inc., 645 
F.3d 484 (1st Cir. 2011). " 

High Quality Hot Erotic Paperback Novels and Literature 

Lesbian Cowboy Erotic 
Fantasies 

5112 x 8, 224 pages 

$15.99 + $2.99 S/H 

The Sweetest Kiss 
Hot Vampire Erotica 

5112 x 8,264 pages 

$15.99 + $2.99 S/H 

Peep Show -Tales of 
Voyeurs & Exhibitionists 

5 1/2 x 8, 208 pages 

$15.99 + $2.99 S/H 

Say Please 
Lesbian 8D5M Erotica 

5112 x 8, 232 pages 

$15.99 + $2.99 S/H 

The Lock Down Book store - P.O. Box 215, Moorpark, CA 93020 

**Lockdown Specia/** 

Order all 4 for only 
$59.99 includes FREE 

shipping and handling. 

Send a SASE with 3 first class 
U.S. Stamps, for a FREE full 
color catalog of over 100 
erotic books sure to give you 
hours of reading pleasure. 

Order by phone with credit 
card, or institutional check 
or money order by mail. 

888.858.2676 
Allow 4 to 6 weeks for delivery 

Publications are Picture Free and Meet All Requirements of Federal Bureau of Prisons Program Statement 52.6610 and Most State Departments of Corrections 

Prison Legal News 39 August 2012 

CHAMBERLAIN DECL; Exhibit 76; Page 40 of 57

Case 3:12-cv-00071-SI    Document 96-1    Filed 09/13/12    Page 15 of 32



New York Court of Appeals Holds Sex Offense 
Does Not Prove Parental Neglect 

The New York Court of Appeals, the 
state's highest court, has held that the 

fact that a defendant was convicted of a 
sex offense against a minor, was a level-
three registered sex offender and had not 
received any sex offender treatment was 
insufficient to prove that he or the mother 
who allowed him to continue living with 
her and his minor children were guilty of 
parental neglect. 

In this case brought against an anony-
mous defendant, a New York father had 
pleaded guilty to charges related to his 
having sex with a prostitute under the 
age of 15. He was released on time served 
and not required to participate in sex of-
fender treatment. The state Sex Offender 
Registration Act (SORA) required him to 
register as an untreated level-three sex of-
fender. He returned home to live with his 
wife and five children, who were between 
the ages of four and fourteen. 

The Dutchess County Department of 
Social Services (DSS) filed neglect peti-
tions against both the father and mother 
pursuant to Article 10 of the Family Court 
Act. The DSS's theory was that, because 
the father was an "untreated" sex offender 
whose crimes involved minors, he was a 
danger to his children and the mother had 
"failed to protect the children" from their 
father by allowing him to live with them. 

At a fact-finding hearing, the DSS 
caseworker testified that he filed the 
petition based upon the father's SORA 
registration, without any specific knowl-
edge about the crimes or any evidence that 
the father had been sexually inappropriate 
with his own children. The father testified 
that he had pleaded guilty to the prosti-
tution charge based on the advice of his 
attorney and alleged that he had sex with 
the prostitute only after she was 18, but ex-
ercised his Fifth Amendment rights when 
asked whether he had ever had sex with 
minors. The Family Court drew a negative 
inference from the father's denial of the 
crimes and his failure to testify, conclud-
ing that both parents had neglected their 
children. The parents then appealed. 

The Appellate Division reversed the 
Family Court, denied the neglect petitions 
and dismissed the proceedings, holding 
that "the mere fact that a designated sex 
offender resides in the home is not suffi-
cient to establish neglect absent a showing 
of actual danger to the children." It also 
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held that "the evidence was insufficient 
to establish that the father posed an im-
minent danger to the children." The DSS 
appealed. 

The Court of Appeals upheld the de-
cision of the Appellate Division, rejecting 
"any presumption that an untreated sex 
offender residing with his or her children 
is a neglectful parent," even when the sex 
offender's victim was a minor. The DSS 

had failed to prove that there was an actual 
danger to the children caused by a parent's 
failure to exercise a minimum degree of 
parental care. Since the father had not 
been shown to pose an actual danger to his 
children, the neglect petition against the 
mother for allowing the father to live with 
his children also failed. See: In the Matter 
of Afton c., 17 N.y'3d 1,950 N.E.2d 101 
(N.Y. 2011). ,. 

New Jersey Appellate Court Holds Attorneys 
for Female Prisoners Temporarily Transferred 
to All-Male Facility May be Entitled to Fees 

T he Appellate Division of the Superior 
Court of New Jersey has held that 

the attorneys who represented a class of 
female prisoners temporarily transferred 
to the all-male New Jersey State Prison 
(NJSP) may qualify for an award of at-
torney's fees. 

The answer will hinge on whether 
the prisoners are ultimately deemed to 
be "prevailing parties" in the litigation 
despite the fact that there was no trial 
court ruling on the merits of their claims. 
Instead, the underlying action was dis-
missed as moot after the female prisoners 
were transferred back to the Edna Ma-
han Correctional Facility (EMCF), from 
which they had been sent to NJSP. 

The trial court had denied the pris-
oners' motion for attorney's fees on the 
ground that, in its view, there was no fac-
tual nexus between their lawsuit and the 
decision by prison officials to return the 
women to EMCF. In the court's words, 
the latter was simply "an operational deci-
sion made independent of this suit." 

The Appellate Division reversed 
the denial of the prisoners' motion for 
attorney's fees and remanded for recon-
sideration in light of legal principles 
articulated by the New Jersey Supreme 
Court in Mason v. City of Hoboken, 951 
A.2d 1017 (N.I 2008). 

Between March and September 2007, 
in an effort to alleviate overcrowding at 
EMCF (the state's sole women's facility), 
the New Jersey Department of Correc-
tions (DOC) transferred approximately 
40 female prisoners to NJSP, a maximum-
security men's prison. In December 2007, 
four of those prisoners filed suit alleging 

40 

illegal confinement, discrimination, cruel 
and unusual punishment, and unconscio-
nable violations of their privacy rights in 
association with their transfer to NJSP. 

Over the objections of the defendant 
prison officials, the trial court certified 
the case as a class-action and granted 
preliminary injunctive relief, ordering the 
DOC not to send any other women to 
NJSP. Then, in December 2008, the DOC 
transferred all of the female prisoners at 
NJSP back to EMCF. It did so, it claimed, 
due to a determination that the popUla-
tion at EMCF had dropped sufficiently 
to allow their return. [See: P LN, Jan. 1, 
2009, p.46]. 

The,Appellate Division held that the 
trial court had misapplied the standards 
in Mason. Under the so-called catalyst 
theory adopted in Mason, a plaintiff can 
be awarded attorney's fees even without a 
final judgment on the merits, so long as 
1) there is a factual causal nexus between 
the litigation and the relief ultimately 
achieved, and 2) the relief ultimately se-
cured has a "basis in law." 

The Appellate Division found that the 
"basis in law" prong had been satisfied be-
cause the prisoners' litigation was neither 
frivolous nor harassing. As to the "causal 
nexus" prong, the trial court erred, the Ap-
pellate Division held, in simply accepting 
the defendant prison officials' self-serving 
representations that the transfer of the 
women to NJSP had been intended, from 
the very outset, to be only "temporary." 
Rather, this "fact sensitive determination" 
required an evidentiary hearing for proper 
resolution of the prisoners' motion for 
attorney fees. 
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Further, even if the trial court finds 
no "causal nexus" that would result in a 
grant of fees under the catalyst theory, it 

"shall then determine whether plaintiffs 
are otherwise entitled to a partial award 
of attorneys' fees for successfully securing 

preliminary injunctive relief." See: Jones v. 
Hayman, 418 N.ISuper. 291, 13 A.3d 416 
(N.ISuper.A.D. 2011)." 

Single Incident of Deliberate Indifference 
Insufficient to Establish Policy or Custom 

T he Eleventh Circuit Court of Appeals 
has affirmed a district court's grant of 

summary judgment on the grounds that 
the plaintiff's evidence, which indicated a 
single case of a constitutional violation, 
did not prove a private medical provider 
had a policy, practice or custom of delib-
erate indifference. 

The appellate ruling was entered in a 
civil rights action that alleged an Eighth 
Amendment violation for deliberate indif-
ference to the serious medical needs of 
Henry Craig, who was approached by a 
police officer in Rome, Georgia on July 4, 
2006. Craig had consumed methamphet-
amine hours earlier, was acting erratically 
and told the officer to shoot him. 

Two other police officers arrived and 
one used a Taser on Craig. When he fell, 
a puddle of blood formed on the ground 
beside his head. He was transported to a 
hospital and examined. A doctor cleared 
him to be taken to the Floyd County Jail 
(FCJ), where he was placed under the care 
of the jail's medical provider, Georgia 
Correctional Health, LLC. 

The next day, nurse practitioner 
Susan Hatfield determined that the dried 
blood around Craig's right ear was from 
a ruptured eardrum. He was coherent 
and expressed no other complaints about 
his health. Over the following nine days, 
Craig received sixteen evaluations by nine 
different Georgia Correctional Health 
employees, including nurses, nurse practi-
tioners, a psychologist and a physician. 

During some of those evaluations 
Craig did not complain about his medical 
condition, but during others he com-
plained about not eating for five days, 
having urinated only once while in jail, 
and experiencing severe headaches, neck 
pain and a lack of hearing in his right ear. 
He received "acetaminophen, ibuprofen, 
other pain relievers and muscle relaxants" 
for the headaches. 

Hatfield ordered a tomography scan 
of Craig's head on July 13, 2006, which 
indicated he had air and bleeding in his 
skull along with several fractures. He 
was taken to a hospital where he received 
neurological surgery. 

Craig filed a federal civil rights 
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complaint that alleged three "persistent 
and widespread practices" to support his 
deliberate indifference to serious medical 
needs claim against Georgia Correctional 
Health. He argued the company had a 
practice of not referring detainees to 
physicians, of erroneously relying on 
hospital clearance forms rather than doing 
its own diagnostic tests, and of using the 
least costly means to treat detainees. The 
district court granted summary judgment 
to the defendants and Craig appealed. 

The Eleventh Circuit held that even 
if it assumed the practices cited by Craig 
represented constitutional violations, the 
evidence he had presented was insufficient 
to prove a widespread policy or custom by 
Georgia Correctional Health (the appli-
cable legal standard under Monell v. Dept. 
of Social Services, 436 U.S. 658 (1978)). 
Craig had only addressed issues related 
to his own medical care and presented 

the testimony of Dr. Jimmy Graham, who 
stated he did not have any knowledge of 
the FCJ or Georgia Correctional Health. 
His testimony relied solely on his experi-
ences with other jails. 

Since a single incident of an alleged 
constitutional violation was insufficient 
to prove a custom, policy or practice, the 
district court's grant of summary judg-
ment to the defendants was affirmed. See: 
Craig v. FloydCounfy, Georgia, 643 F.3d 
1306 (11th Cir. 2011). 
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Explains how the innocent are convicted 
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perjury, expert witnesses, prosecutorial 
misconduct, etc., and how DNA testing 
is used to free the innocent. 
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Texas Teenager Killed at Private Juvenile Detention Center 
by Matt Clarke 

On October 10,2011, 14-year-old Jor-
dan Adams was found unconscious 

on the floor of his isolation cell at the 
Granbury Regional Juvenile Justice Cen-
ter (GRJJC) in Granbury, Texas. A sheet 
was wrapped around his neck. He died six 
days later at the Cook Children's Medical 
Center in Fort Worth without regaining 
consciousness, after being removed from 
life support. The cause of his death was 
manual strangulation. 

The GRnC is a 96-bed facility that 
houses juvenile offenders from various 
Texas counties; it is operated by 4M Gran-
bury Youth Services, a for-profit company. 
Jordan's death at GRJJC was the first of a 
juvenile prisoner in Texas since 2003, accord-
ing to Lisa Capers, deputy executive director 
and general counsel of the Texas Juvenile 
Probation Commission (TJPC). The TJPC 
and local police launched investigations. 

"The sheet was around his neck," 
noted Granbury Police Captain Alan 
Hines. "We are investigating to determine 
whether this was an accident or there needs 
to be criminal charges for homicide." 

The mystery is how someone could 
kill a child held in a locked isolation cell. 
Tanya Hernandez, 37, Jordan's mother, 
struggled with that question. "We've heard 
several different stories," she said. "I don't 
know what to believe at this point." 

According to Hernandez, a ''juvenile di-
rector" told her that Jordan had been engaging 
in the "choking game," a dangerous attempt to 
get high through oxygen deprivation. 

"I'd never, ever heard of kids doing 
that, but now I hear that all over the 
United States, kids have been doing this," 
said Hernandez, who believes that Jor-
dan's fragile mental condition might have 
made him susceptible to participating in 
the choking game. 

"I'm just speculating, but I believe 
someone had talked him into doing that 
and Jordan had no idea of the consequenc-
es," she said. "The doctor told us all the 
ligaments and his main artery in his neck 
were so damaged that we don't really know 
if it was actually a game or if the [other] 
boy actually [purposely] did it. Everything 
on his neck was tom except his spinal cord. 
He must have pulled so hard." 

But asphyxiation to get high is not 
the only explanation GRJJC officials 
have provided for Jordan's death. The first 
reason given to Hernandez, the press and 
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the TJPC was that Jordan was involved in 
a game of tug-of-war with another juvenile 
in a neighboring cell. According to that ver-
sion of events, prisoners who grow bored 
with being locked in isolation cells combat 
the boredom by passing a sheet under their 
door and the door of a neighboring cell, 
then playing tug-of-war with the sheet. V n-
der this theory, Jordan played tug-of-war 
with another prisoner but, for some inex-
plicable reason, wrapped the sheet around 
his neck so that his neighbor inadvertently 
choked him to death. 

GRJJC facility administrator Ted 
Cooley stated he had never heard of pris-
oners playing tug-of-war and that such 
behavior would be strictly prohibited. 
He said structural changes were being 
discussed that would prevent similar inci-
dents from occurring in the future. 

Not only should such games be 
prohibited, they also should be known 
to GRnC staff. Sheets passed between 
two neighboring cell doors would have 
to pass along the hallway, and guards are 
supposed to walk through the hallways. 
when periodically checking the isolation 
cells. However, TJPC records indicate 
that GRnC has a history of failing to 
comply with routine cell monitoring re-
quirements. 

A May 2011 compliance audit at 
GRJJC reported a failure to make the 
mandatory once-every-fifteen-minute cell 
checks in four of the 10 medical isolation 
cases reviewed. A failure to make required 
ten-minute checks of four juveniles who 
were determined to be moderate suicide 
risks also was noted. The state compliance 
officers further found that GRnC logs in-
dicated violations of routine cell checks. 

Similar findings had been noted in a 
2008 state inspection, when around half 
of the required cell checks were not per-
formed. Additionally, a state inspection in 
2009 reported "numerous unsanitary and 
unhealthy living conditions" at GRne. 

Slacking by GRJJC staff may extend 
beyond cell checks and hygiene issues. In 
June 2011, the facility was cited for failing 
to promptly report a detainee's allegation 
of staff sexual abuse. Further, almost 200 
complaints and serious incidents have 
been reported at GRnC from late 2007 
through October 2011, including assaults, 
physical abuse and suicide attempts. 

Jordan had been diagnosed with 
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attention-deficit, hyperactivity and mood 
disorders. He had spent 10 days at the 
G RJ J C earlier in 2011 after pulling a 
knife during a fight with his 17-year-old 
brother. 

"They told him if he didn't get into 
any trouble for six months, they would 
drop the charge," said Hernandez. "It was 
kind of brothers being brothers that got 
out of hand." 

But Jordan didn't make it through six 
months without getting into trouble. He 
was returned to the GRnC after hitting 
another boy on a school bus - an incident 
that was captured on video tape. 

Hernandez tried to get professional 
help for her son. He had been a mental 
health patient for six years and she had 
convinced GRJJC officials to transfer him 
to a mental health facility. The transfer 
was scheduled for October 13,2011- three 
days after Jordan was found unconscious 
in his cell. 

This tragic incident underscores how 
inappropriate it is for private companies to 
manage detention facilities. For-profit cor-
porations are primarily concerned about 
profit, not about the wellbeing of the pris-
oners under their custody and control. One 
way to increase profits is to cut personnel, 
which reduces payroll costs. When staff-
ing levels decline, however, routine tasks,. 
such as cell checks are delayed or ignored 
- sometimes with fatal results. 

"The only way they can make a profit 
is to decrease the salary or staff or reduce 
services," noted Ana Correa, director of 
the Texas Criminal Justice Coalition. 

In January 2012, an unidentified 14-
year-old juvenile at GRnC pleaded guilty 
to the equivalent of criminally negligent 
homicide in connection with Jordan's 
death. No details were reported as to the 
nature of the charge or how Jordan had 
died. 

Jordan's father, Kenneth Grant, 
who was incarcerated in a Texas state 
prison unit at the time of his son's death, 
has since filed a federal lawsuit against 
GRJJC, 4M Granbury Youth Services 
and other defendants. The case remains 
pending. See: Grant v. Granbury Regional 
Juvenile Justice Center, V.S.D.e. (N.D. 
Tex.), Case No. 4: 12-cv-00357-A. ,., 

Sources: Fort Worth Star- Telegram, www. 
ktxs. com, Reuters 
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Ninth Circuit Holds BOP Individual RDAP 
Determinations Not SUbject to Judicial Review 

I ndividualized decisions related to the 
federal Bureau of Prisons' (BOP) Resi-

dential Drug Abuse Program (RDAP) are 
not subject to judicial review under the 
Administrative Procedure Act (APA) , 
the U.S. Court of Appeals for the Ninth 
Circuit has held. 

Philip T. Reeb sought habeas relief 
after he was expelled from the RDAP 
at FCI Sheridan in Oregon in 2008 for 
"exhibiting disruptive behavior in group 
counseling sessions on several occasions." 
In response to Reeb's petition, the govern-
ment argued that the district court lacked 
jurisdiction to hear his claims because 18 
U.S.C. § 3625 bars judicial review under 
the APA of "any determination, decision, 
or order under 18 U.S.C. §§ 3621-3625." 

The district court disagreed that it 
lacked jurisdiction, but nonetheless found 
no error in the BOP's decision to remove 
Reeb from the RDAP. Reeb appealed and 
the government reasserted its jurisdiction-
al argument before the Ninth Circuit. 

Finding "no ambiguity" in § 3625, the 
Court of Appeals determined that "any 
substantive decision by the BOP to admit a 
particular prisoner into RDAP, or to grant or 
deny a sentence reduction for completion of 
the program is not reviewable by the district 
court." Further, the appellate court wrote, 
"the BOP's substantive decisions to remove 
particular inmates from the RDAP program 
are likewise not subject to judicial review." 
Reeb attempted to get around § 3625 by 
arguing that the BOP had violated its own 
program statement when expelling him 
from the RDAP, but the Ninth Circuit flatly 
rejected that argument: "A habeas claim 
cannot be sustained solely upon the BOP's 
purported violation of its own program 
statement because noncompliance with a 
BOP program statement is not a violation 
of federal law. " 

While § 3625 bars review of individu-
alized determinations under the APA, the 
Court of Appeals noted that "judicial 
review remains available for allegations 
that BOP action is contrary to established 
federal law, violates the United States 
Constitution, or exceeds its statutory 
authority." See: Reeb v. Thomas, 636 F.3d 
1224 (9th Cir. 2011). 

Previously, the Ninth Circuit had held 
that the BOP's categorical exclusion from 
the RDAP of prisoners convicted of offens-
es involving possession, carrying or use of 
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firearms violated the APA, as the BOP had 
failed to adequately explain its rationale for 
excluding such offenders from the program. 
See: Arrington Daniels, 516 F.3d 1106 (9th 
Cir. 2008) [PLN, June 2009, p.44]. 

Arrington, however, involved a gener-
al exclusionary rule, not an individualized 
determination to remove a prisoner from 
the RDAP as in Reeb's case. Breaking 

with the Arrington ruling, the Third and 
Eighth Circuits held in 2009 that the BOP 
did not violate the APA by categorically 
excluding from the RDAP's early release 
provision certain prisoners whose sen-
tences included firearms enhancements. 
See: Gardner v. Grandolsky, 585 F.3d 786 
(3d Cir. 2009) and Gatewood v. Outlaw, 
560 F.3d 843 (8th Cir. 2009). ,. 

No Good Time for Time Spent in State 
Custody before Imposition of Federal Sentence 

G ood conduct time (GCT) may not 
be awarded to a federal prisoner for 

time spent in state custody before receiving 
his federal sentence, the U.S. Court of Ap-
peals for the Ninth Circuit has held. 

Russell Schleining was arrested in 2003 
for burglary and attempted burglary. At the 
time of his arrest, he was discovered with a 
firearm. He was sentenced to ten years in 
state prison on the burglary charges; while 
serving his state sentence, Schleining was 
indicted in federal court for being a felon 
in possession of a firearm. 

He pleaded guilty to the firearms 
charge, received his federal time and was 
returned to state custody for completion 
of his state sentence. After finishing his 
state time, Schleining was transferred 
to the custody of the Bureau of Prisons 
(BOP) to begin his federal sentence. 

While at FCI Sheridan, Schleining 
complained to the BOP that he had been im-
properly denied good conduct time for the 
time he spent in state custody before receiv-
ing his federal sentence. He eventually filed 
a habeas corpus petition over the matter, 
which was denied. Schleining appealed. 

Affirming the judgment of the district 
court, the Ninth Circuit held that "a pris-
oner can receive GCT only on time served 
on his federal sentence, and his federal 
sentence does not 'commence' until after 
he has been sentenced in federal court." 
As such, the appellate court concluded, 
"Schleining [was] not eligible for GCT 
credit for the 21 months he spent in state 
custody - serving a state sentence - before 
imposition of his federal sentence." See: 
Schleining v. Thomas, 642 F.3d 1242 (9th 
Cir. 2011), cert. denied. ,. 

WILLIAM L. SCHMIDT 
Attorney at Law 
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Washington State Court of Appeals Holds Payments to Class II Prison 
Workers Are "Wages" for Time-Loss Compensation Calculations 

On April 13 , 2011, a Washington state 
Court of Appeals held that money 

paid to Class II prison workers counted 
as "wages" for purposes of calculating 
time-loss compensation. 

James B. Hill, a former Washington 
state prisoner, was injured while perform-
ing a Class II prisonjob for which he was 
paid $0.85 per hour. After his release 
from prison, Hill applied for time-loss 
compensation from the Washington State 
Department of Labor and Industries 
(L&I). L&I allowed compensation, calcu-
lating that Hill worked 7.5 hours per day 
for six days a week at $0.85 per hour. 

Hill appealed the order to the Board 
of Industrial Insurance Appeals, claiming 
that the money paid to Class II prison 
workers was a gratuity, not wages. The De-
partment of Corrections (DOC) answered 
interrogatories stating that it did not pay 
wages to prisoners and did not report the 
gratuities to the Internal Revenue Service 
(IRS). Therefore, Hill moved for summary 
judgment. L&I filed a cross-motion for 
summary judgment and the DOC filed a 
brief supporting L&I. 

The industrial appeals judge (IAJ) de-
nied Hill's motion and granted summary 
judgment to L&I. Hill unsuccessfully pe-
titioned the Board for review of the IArs 
decision. He then appealed the Board's 
order in superior court. The superior 
court granted L&I's motion for summary 
judgment, and Hill again appealed. 

The Court of Appeals conducted a de 
novo review. It noted that statutory law re-
quired L&I to base time-loss compensation 
on the monthly wages the worker was re-
ceiving at the time of the injury, disallowing 
gratuities not reported to the IRS (former 
RCW 51.08.178). The appellate court also 
noted that the legislature classified money 
paid to prisoners for their Class II labor as 
a "gratuity" (RCW 72.09.100(2)(e)). 

Further, if Hill's wages could not 
be reasonably and fairly determined for 
any reason, L&I would be required to 
calculate a monthly wage based upon "the 
usual wage paid other employees engaged 
in like or similar occupations where the 
wages are fixed. " 

The Court of Appeals looked to L&I 
regulations to determine whether Hill's 
payments were a gratuity. It determined 
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that the money the DOC paid to Hill was 
for his labor and therefore qualified as 
wages, not a gratuity. The Court rejected 
Hill's argument that the payments could 
not be wages as they were lower than the 
minimum wage set by law. The appellate 
court noted the fact that the legislature 
had specifically exempted prisoners from 
the Washington state minimum wage act 
(RCW 49.46.010(5)(k)), which would 
create problems in calculating time-loss 
compensation, but assumed the legislature 

had to be aware of the problem and had 
failed to correct it because lawmakers de-
cided that compensation based on prison 
wages was fair and reasonable. 

Therefore, the Court of Appeals 
affirmed the trial court's grant of sum-
mary judgment to L&I. The Washington 
Supreme Court declined to hear Hill's 
appeal in September 2011. See: Hill v. 
Department of Labor and Industries, 161 
Wash.App. 286, 253 P.3d 430 (Wash.App. 
Div.2 2011), review denied. " 

Georgia Court Clerk Liable for Failure to 
Inform Prison Officials of Sentence Reduction 

T he Georgia Supreme Court has held 
that a court clerk is not entitled to 

official immunity in a lawsuit claiming 
negligent performance of a ministerial 
duty. At the heart of the case was the 
clerk's failure to inform prison officials 
about a court order that reduced a pris-
oner's sentence. 

Calvin McGee filed suit against 
Juanita Hicks and Geneva Blanton, in 
their respective capacities as clerk of the 
Superior Court of Fulton County and an 
employee of that office, for negligence for 
failing to perform their ministerial duty 
under OCGA § 42-5-50(a), which requires 
the court clerk to notify the commissioner 
of the Department of Corrections within 
30 working days following receipt of a 
prisoner's sentence. 

The trial judge had signed a one-page 
"amended order" that changed McGee's 
sentence to provide for a May 27, 2001 
maximum release date rather than a 
previously-ordered release date of June 
27, 2003. Blanton received the order on 
July 20,2000; she placed it in processing to 
be filed and took no other action. McGee 
was not released from prison until March 
2003 - 22 months after his amended re-
lease date. 

Blanton and Hicks moved to dismiss 
the claim against them in their individual 
capacity, which was denied by the trial 
court. The Court of Appeals affirmed. 
The trial court subsequently granted their 
motion for summary judgment on the 
basis that they were entitled to official im-
munity because the court order contained 
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no language that it was a reduction or 
modification of sentence, was not ac-
companied by a final disposition form and 
did not instruct the clerk to notify prison 
officials of a sentence reduction. 

McGee appealed, the Court of Ap-
peals reversed and the Georgia Supreme 
Court granted certiorari on two questions. 
As to the first, the Supreme Court held the 
appellate court had correctly found the 
trial court erred in deciding that Blanton 
and Hicks did not breach the ministerial 
duty imposed upon them by OCGA § 
42-5-50(a). 

The Supreme Court disagreed that 
the trial court's' order was a "type of 
non-sentencing order," as the record di-
rectly contradicted a finding that it did 
not contain language that reduced or 
modified a sentence. Additionally, state 
law does not excuse the clerk from com-
pleting ministerial duties merely because 
the judge did not include a final disposi-
tion form or specifically order the clerk 
to take action. 

"The amended order unambiguously 
involved a criminal defendant's sentence 
whether or not appellants recognized it 
as such," the Supreme Court wrote. The 
lack of that recognition may evidence 
"negligent performance of the simple, 
absolute, and definite act" required by 
OCGA § 42-5-50(a). 

As to the second question, the Su-
preme Court found that the Court of 
Appeals had erred in its application of 
the "law of the case" rule, as the ap-
pellate court's first opinion in McGee's 
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case did not resolve the issue of whether 
the defendants were entitled to official 
immunity. Regardless, the Court of Ap-
peal's judgment was affirmed and the case 

remanded for further proceedings against 
Hicks and Blanton. See: Hicks v. McGee, 
289 Ga. 573, 713 S.E.2d 841 (Ga. 2011), 
reconsideration denied. ,. 

Former Mississippi Mayor Charged 
with Sexually Assaulting Prisoner 

F ederal prosecutors have charged the 
former mayor of Walnut Grove, Mis-

sissippi with sexually assaulting a prisoner 
while acting under color of law. He also 
was charged with telling the prisoner to lie 
during an investigation into the incident. 
[See: PLN, April 2012, p.1]. 

William Grady Sims, 61, was first 
elected mayor of Walnut Grove in 1981. 
He was accused of sexually assaulting a 
female prisoner held at the Walnut Grove 
Transition Center (WGTC) operated by 
GEO Group, the nation's second-largest 
private prison company. 

WGTC houses prisoners from the 
Mississippi Department of Corrections. 
Ironically, Sims was employed as WGTC's 
warden in 2009 when he took the prisoner 
to a motel room and had sex with her. 

Separately, state auditors found that 
Sims' relationship with private prison firms 
was illegally costing local taxpayers. On 
October 25, 2011, State Auditor Stacey 
Pickering ordered Sims to repay $31,150 
for ordering private prisons in the area to be 

serviced by city employees and equipment. 
"The demand against Mayor Sims 

represents multiple instances where city 
employees were directed by the mayor 
to do work at a private prison facility in 
Walnut Grove," Pickering said in a news 
release. "Taxpayers of Walnut Grove have 
been paying for equipment and labor to do 
work at these facilities that are for-profit, 
private prisons. In addition, town equip-
ment and labor have been used on private 
property at taxpayer expense." 

Sims pleaded guilty to a federal wit-
ness tampering charge in February 2012, 
and was sentenced on April 24, 2012 to 
seven months in prison and six months 
of home confinement, plus two years 
on supervised release. He also agreed to 
resign as mayor and not to run for public 
office or seek government employment 
in the future. See: United States v. Sims, 
U.S.D.C. (S.D. Miss.), Case No. 3:11-cr-
00090-DCB-LRA. ,. 

Sources: Associated Press, www.fbi.gov 

Florida Death Row Prisoners 
Cannot Challenge Sentence Pro Se 

Citing its "constitutional responsibil-
ity to ensure the death penalty is 

administered in a fair, consistent and 
reliable manner, as well as having an 
administrative responsibility to work 
to minimize the delays inherent in the 
post-conviction process," the Florida 
Supreme Court held on October 6, 2011 
that prisoners sentenced to death do not 
have a constitutional right to act pro se in 
post-conviction proceedings. 

That ruling came in a case involving 
death row prisoner Robert Gordon. The 
trial court had granted Gordon leave to file a 
successive post -conviction petition in a pro se 
capacity. When the court summarily denied 
the petition, Gordon filed a pro se notice of 
appeal with the Florida Supreme Court. 

The Court temporarily relinquished 
jurisdiction so the trial court could offer 
Gordon appointed counsel, and an at-
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torney was ultimately appointed for the 
appeal. 

Before briefs were filed, Gordon 
and his appointed counsel filed separate 
motions to discharge or withdraw coun-
sel. The Supreme Court then held that 
death-sentenced prisoners have no federal 
constitutional right to act pro se in direct 
appeals of post-conviction proceedings 
under U.S. Supreme Court precedent. 

The Supreme Court in Martinez v. 
Court of Appeal of California, 538 U.S. 
152 (2000) left the determination of a 
right of self-representation on appeal 
to the states under their respective state 
constitutions. The Florida Supreme Court 
found that no such right existed, and the 
decision in this case extended that finding 
to post-conviction proceedings by death-
sentenced prisoners. See: Gordon v. State, 
75 So.3d 200 (Fla. 2011)." 
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"Voluntary" Work Program in Private Detention 
Centers Pays Detained Immigrants $1 a Day 

I n the Stewart Detention Center in rural 
Lumpkin, Georgia, Pedro Guzman 

cleaned the communal areas, cooked, 
painted walls, ran paperwork and buffed 
floors. But Guzman was not brought 
into Stewart as an employee he was a 
detained immigrant taking part in the 
detention center's "voluntary" work 
program. 

"I didn't go more than a month 
without a job," said Guzman, who spent 
almost 20 months waiting, and working, 
inside Stewart while his immigration case 
was resolved. 

In private prisons around the coun-
try, immigrants languishing in detention 
centers are being put to work by profit-
making companies like the Corrections 
Corporation of America (CCA) for far 
below the minimum wage. For doing a 
range of manual labor in the facility, the 
immigrants, many of whom are not legally 
permitted to work in the United States, are 
paid between $1-$3 a day. 

The Obama administration's move 
away from the workplace raids of the Bush 
years and toward an increasing reliance on 
Secure Communities, which critics say has 
functioned as a dragnet for immigrants 
who have committed low-level crimes or 
none at all, has flooded detention centers 
across the country. 

Between 1996 and 2011, deporta-
tions increased by 400 percent and the 
Department of Homeland Security now 
has a daily detention capacity of 34,000 
beds Along with this trend has come the 
widespread privatization of the federal 
detention centers. 

Guzman was paid only $1 a day for 
cleaning communal areas in the detention 
center. When he moved to working in 
the kitchen - "an 8 hour job and you do 
get your full 30 minute break" - his pay 
shifted to $3 a day. 

Most of the work in Stewart was 
done by detainees, said Guzman, who was 
placed into deportation proceedings when 
a letter about his asylum case was sent to 
the wrong address. "Ninety percent of 
the jobs in CCA are run by detainees," he 
said of Stewart. 

Immigrant rights advocates have 
called the voluntary work program an-
other dehumanizing avenue for companies 
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like CCA to profit from immigrants al-
ready in a vulnerable position. 

"The whole nature of this program is 
pro blematic," said Azadeh Shahshahani, 
director of the National Security/Im-
migrants' Rights Project at the ACLU of 
Georgia. "At the end of the day, they are 
getting the detainees to work for a wage 
that is far below minimum wage and for 
the work that they would have had to hire 
personnel. Obviously they are deriving a 
profit whatever way you look at it." 

"The detainees need the money, the 
phone cards are expensive ... and the food 
that they get is not enough to sustain 
themselves," said Shahshahani, editor of 
a "Prisoners of Profit" report about im-
migration detention centers in Georgia. 
"They really need the money to eke out 
somewhat of a normal existence." 

If undocumented workers, the people 
who pick America's produce, mow its 
lawns, do its laundry, build its houses and 
cook in its restaurants, are not allowed to 
work legally in the United States, what are 
their labor protections when employed by 
a private detention company? 

"megal" Workers Legalized 
in Detention 

According to a Freedom of Infor-
mation Act (FOIA) request filed by 
Jacqueline Stevens, a professor of political 
science at Northwestern University, de-
tainees in detention centers work in five 
main areas - recreation, processing, hous-
ing units, main hallway/traverse areas and 
the library. 

At the facilities reviewed in the docu-
ments - Florence Correctional Center 
in Florence, Arizona; EI Centro Service 
Processing Center in EI Centro, Califor-
nia; Stewart Detention Center and Varick 
Detention Center in New York City - the 
maximum wage under the voluntary work 
program was $1 a day. 

"Detainees that participate in the 
volunteer work program are required 
to work according to an assigned work 
schedule and to participate in all work re-
lated training," the response to the FOIA 
request noted. The maximum amount of 
work detainees were allowed to do was 
eight hours a day, 40 hours a week. 

Immigration and Customs Enforce-
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ment (ICE) calls the voluntary work 
program "one method of managing de-
tained aliens to give them an opportunity 
to be gainfully occupied on a voluntary 
basis." The program also contributes to 
the deportation program's "ability to suc-
cessfully perform its detention mission." 

Is there a loophole that allows CCA 
to use undocumented labor at below 
minimum wage to help run their deten-
tion centers, and what are the immigrants' 
rights as workers? 

In response to the question above, a 
spokesperson at the Department of Labor 
directed questions about workers in immi-
gration detention centers to ICE. ICE did 
not directly address the question of what 
their labor position was. Instead, ICE said 
that the workers were not employees: 

"The Voluntary Work Program, 
under conditions of confinement, does 
not constitute employment and is done 
by detainees on a voluntary basis for a 
small stipend." 

But some advocates say that this legal 
gray area covers something more sinister. 
Stevens, the Northwestern professor, said 
the voluntary work program is consistent 
with slave labor: "Forced to work at wages 
they can't negotiate and far below the 
wages Congress set." 

"In any other context," she continued, 
"these private companies would be penal-
ized for hiring people who don't have legal 
documents and paying them below the 
federal minimum wage." 

The ICE spokesperson said a feder-
ally mandated precedent makes it legal 
for undocumented workers in detention 
centers to be paid. The average rate of pay 
for immigrants - $1 a day - was first set in 
the appropriations act for fiscal year 1979 
and has held steady since. ICE considers 
the payment for work done by immigrants 
"allowances," according to a section of the 
U.S. Code Classification tables, despite 
their undocumented status. 

ICE Caps Its Payment for 
Detained Workers at $1 

The amount ICE pays the contracting 
company for the immigrants it employs 
is capped at $1 even though "contract 
companies such as CCA may choose to 
provide a higher level of compensation." 
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At Stewart, CCA's payment to Guzman of 
$3 a day for kitchen work makes it triple 
the ICE-mandated daily wage. 

This payment was challenged in a 
1990 lawsuit under the Fair Labor Stan-
dards Act, which "establishes minimum 
wage, overtime pay, recordkeeping and 
youth employment standards affecting 
employees in the private sector and in Fed-
eral, State and local governments," and 
says that workers are entitled to a current 
minimum wage of $7.25 an hour. 

In the lawsuit, 16 immigrants at a 
detention center in Texas sued the then-
Immigration and Naturalization Services 
(INS), arguing that only being paid $1 a 
day violated the Fair Labor Standards 
Act. 

The final ruling in the case by the 
u.S. Court of Appeals for the Fifth Cir-
cuit upheld INS's right to pay detained 
workers only $1 a day. The court noted 
that "alien detainees are not government 
'employees'" and "the federal government 
usually authorizes the employment of 
aliens only under limited circumstances, 
none of which apply here." 

Therefore, the ruling said, the detain-
ees couldn't claim protection under the 
act because "alien detainees whose work 
is described by no statute authorizing use 
of taxpayers' money to pay government 
employees cannot claim such status." [See: 
Alvarado Guevara v. 1. N s., 902 F.2d 394 
(5th Cir. 1990)]. 

There are several treaties that try to 
govern the use of labor in detention. One 
is the Inter-American Principles on De-
tention, cited in a 2012 report on private 
prisons by the ACLU of Georgia as say-

ing: "All persons deprived of liberty shall 
have the right to work." 

"This includes the right 'to receive 
a fair and equitable remuneration,'" the 
report noted. 

Then there is the 13th Amendment, 
which has been used as a basis for the al-
lowance of prison labor - with an average 
pay that ranges from $0.93 a day to $1.25 
an hour though the fairness of this has 
also been challenged. 

But Stevens noted that even within 
the context of a corrections environment, 
an immigration offense is a civil one, and 
therefore the detention should not be 
punitive. 

"Detention centers are not legal 
punishment," said Stevens. "They are for 
people who are trying to pursue their civil 
right to remain in the country." 

The Money Earned by Detainees 
Makes Its Way Back to CCA 
Guzman said the work he did while 

detained at Stewart broke up the tedium 
of being locked up and the stress of deal-
ing with his constantly delayed appeals. 
But he said there was another incentive 
to continue making the meager wage he 
was paid for working a 40-hour week in 
the kitchen. 

"You would get paid once a week 
and it would go directly into your canteen 
money," said Guzman. And with that 
"you bought food, a calling card, a bar 
of soap, shampoo, toothbrush" - from 
the CCA-run store inside the detention 
center. 

Stevens said her research has shown 
that the primary reasons for detainees to 
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take part in the voluntary work programs 
is "so that they can buy food and hygiene 
products. If they don't have relatives on 
the outside to pump up their commissary 

. accounts then they'll buff floors." 
If some of the money being paid to 

undocumented workers taking part in 
the voluntary work program goes back to 
CCA, how much are private prison com-
panies earning from these workers? 

Companies like CCA are paid a 
lump sum by ICE for housing detainees 
- and then from whatever costs they can 
cut on food, labor or facilities, comes 
their profits. CCA, "the nation's largest 
owner and operator of partnership cor-
rection and detention facilities and one 
of the largest prison operators in the 
United States, behind only the federal 
government and three states," had net 
income of $31.7 million for the first 
quarter of 2012. 

"The colossal 'savings' from paying 
people a small fraction of the legal wage 
makes possible these centers," wrote 
Stevens in a blog post on the voluntary 
work program in private detention centers. 
"How much exactly is being saved?" 

According to Stevens' analysis of 
figures in her FOIA requests, the monthly 
payments from just one detention center 
break down like this: 

"Each dollar is a day's payment's to 
one detainee, so July 2009 at 5,815 = 5815 
individual days or shifts of labor. Not all 
of the shifts are 8 hours but they go up to 
that. If the range of hours worked for this 
example is 4-8 hours [a] day, then the pay-
ments that should have been made for July 
2009 under federal minimum wage laws 
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Immigrant Work Program (cont.) 

would be $168,635 to $337,000. Again, 
what actually was paid was $5,815." 

"In brief," said Stevens, "the ICE 
jails are paying people $lIday for work 
that minimum wage laws would require 
compensated at $29-$58/day." 

This is only a small window on the 
earnings from this program. Among the 
questions CCA declined to answer, despite 
repeated requests for comment over a 
period of several weeks, was how wide-
spread the voluntary work program was 
and how many immigrants were involved 
in it nationally. 

Abuse? 
ICE and CCA descriptions of the 

program stress the term "voluntary," but 
a recently released ACLU report shows 
otherwise, detailing instances of detained 
immigrants being forced to work at Stew-
art Detention Center: 

"Omar Ponce was subjected to disci-
plinary action for refusing to work and for 
organizing a work strike in 2010. He was 
in the segregation unit for a week before 
he had his disciplinary review hearing. 
Another detainee was threatened with 
segregation if he refused to work less than 
eight hours per day. This is not atypical. " 

In response, CCA representative Mike 
Machak said: "The incident described in 
the ACLU report was reported to CCA 
staff, was dealt with appropriately and 
was reported to ICE in accordance with 
detention standards and contract require-
ments." 

Oversight, said Machak, is provided 
by "our longstanding government partner 
[ICE], including on-site ICE staff." 

The Irony 
Critics of private detention like Bob 

Libal, a Texas organizer for Grassroots 
Leadership focusing on the expansion 
of the private federal detention system, 
stress the unfairness of people criminal-
ized as workers detained and then made 
to work. 

"I think it's pretty disturbing that 
private prison corporations are padding 
their bottom line by exploiting undocu-
mented labor in their facilities," said Libal, 
"when it would be much more humane 
and beneficial for the sort of country as 
a whole to allow people to live and work 
outside of detention facilities while their 
immigration cases are processed." 
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It's an irony not lost on Guzman. 
"You will boot them out of the country 
because they don't have papers to work in 
the U.S.," he said when asked about the 
issue, "but then you give them a job and 
you underpay them. Why are you under-

paying them?" ,. 

This article originally appeared on Truthout 
on July 27, 2012; it is reprinted with per-
mission, }vith minor corrections by P LN. 
Copyright, www. truthout. org. 

Vermont DOC Disbands Citizens' 
Advisory Group that Critics Called 

"Window Dressing" for Transparency 
by Ken Picard 

Andy Pallito was on the hot seat on 
July 19, 2012 at a meeting of the 

Joint Legislative Corrections Oversight 
Committee. Vermont's commissioner of 
corrections had failed to notify lawmak-
ers that he had disbanded a citizen panel 
charged with advising his department. 

Sen. Dick Sears, who chairs the Leg-
islative Corrections Oversight Committee, 
first learned of Pallito's decision via an As-
sociated Press story that ran on July 16. 

"I apologize for catching you off-
guard," Pallito told Sears and other 
lawmakers on the committee. "Frankly, 
in the realm of things I usually call you 
on, postponing the Corrections Citizens' 
Advisory Group for 60 days didn't seem 
like it rose to that level." 

Pallito explained: After he canceled 
its quarterly meeting scheduled for July 
13, a CCAG member accused him of not 
taking the group seriously and "wasting 
his time." 

"That's not the first time I've heard a 
member say 'It's a waste of my time,'" Palli-
to told legislators. "Those are pretty serious 
comments . .so, I decided to put the group 
on hold, take a step back and see how the 
department has been utilizing it." 

Current and former CCAG members 
have complained for years that the group 
has delivered on few, if any, of its initial 
promises for more transparency and open-
ness into DOC operations. 

Evidently, the frustration runs both 
ways. Pallito told lawmakers that atten-
dance at CCAG meetings dropped off once 
the DOC moved its operations from Wa-
terbury to Williston after Tropical Storm 
Irene. "Frankly, I've spent more time man-
aging the media on this issue than really 
being able to step back and contemplate 
its overall mission," he added. 

The CCAG was created in 2005 in 
response to widespread criticism of the 
DOC. In December 2003, the Agency 
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of Human Services hired Montpelier 
attorney Michael Marks and former 
New Hampshire attorney general Philip 
McLaughlin to investigate the deaths of 
seven Vermont prisoners as well as other 
problems in the correctional system. 

In their March 2004 report, Marks 
and McLaughlin voiced criticism of "a 
culture within the Department that fails 
to embrace accountability." 

In its response, the DOC proposed 
the creation of the CCAG, which, among 
other things, would be granted "scheduled 
access to selected correctional facilities 
and the opportunity to speak to inmates 
or staff members in the facilities .... " 

In her email to lawmakers, former 
CCAG member Laura Ziegler said she 
participated in CCAG for about three 
years in the hope of gaining that "special 
access" to Vermont's prisoners, facilities 
and records. 

"This did not occur. Very little oc-
curred," Ziegler said. "The Department 
ran the meetings; there would occasion-
ally be some meaningful dialogue, but 
the group's primary purpose seemed to 
be window dressing." 

Robert Appel, executive director of 
the Vermont Human Rights Commis-
sion, concurred with Ziegler's assessment. 
Also a founding member of the CCAG, 
Appel resigned from the group early on 
largely due to personal concerns about 
potential conflicts of interest. Appel heads 
an independent agency that occasionally 
sues the DOC over issues such as racial 
discrimination, sexual harassment and 
failure to allow prisoners access to reli-
gious observances and diets. 

Appel found the few meetings he 
attended to be "less than meaningful. In 
other words, it was bullshit." 

"It's institutional. Government of-
ficials, for whatever reason, want to be 
left alone to do their work," Appel added. 
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.. It always amazes me that, despite the 
rhetoric that 'We're open and transpar-
ent,' allowing everyday citizens to review 
governmental actions in a formal setting 
with some authority is resisted." 

CCAG member Gordon Bock of 
Northfield is a former prisoner and an 
activist with CURE Vermont, the local 
affiliate of Citizens United for Reha-
bilitation of Errants. He said the advisory 
group's breakup is especially ill-timed 
given the number of problems at the DOC 
that have come to light in recent months. 

Among them, Bock pointed to the 
Vermont Parole Board's falsification of an 
arrest warrant that resulted in convicted 
murderer Douglas Mason being released 
from prison three years early. Bock also 
noted the cancellation, in June, of Vermont's 
contract with the Greenfield Jail & House of 
Detention, which went undisclosed by the 
DOC until Bock learned of it and alerted 
the media. And there was the "white paper" 
documenting substandard living conditions 
for women in the Chittenden Regional Cor-
rectional Facility in South Burlington. 

"Is this really the time," Bock asked 
lawmakers on the joint oversight com-
mittee, "for your esteemed committee 
to be the sole watchdog over DOC?" 
But not everyone blames the current com-
missioner for the CCAG's shortcomings. 
Sarah Kenney, associate director for public 
policy for the Vermont Network Against 
Domestic and Sexual Violence, has been a 
member from the beginning. She said the 
group's effectiveness has always "ebbed 
and flowed over the years" but has become 
increasingly dysfunctional. 

"In recent years it's become less a 
forum for productive conversation about 
trends within the department and more a 
place for individuals to come and air their 
personal grievances with the department," 
Kenney said. 

At last week's committee meeting, 
Sears invited current and former CCAG 
members to offer suggestions on what 
a newly constituted CCAG should look 
like. He also called on DOC staffers to 
research effective models in other states 
and get back to him for the committee's 
next meeting in September. 

Bock knows what he wants the new 
CCAG to look like. He points to the Ver-
mont State Police Advisory Committee, 
which has both independence and over-
sight authority established in law. Better 
yet, Bock suggested a model similar to 
the New York City Civilian Complaint 
Review Board, the independent agency 

Prison Legal News 

empowered to investigate, mediate, make 
findings and recommend actions about 
complaints against NYPD cops. 

Another possible model for Vermont's 
commissioner to consider is in Colorado. 
In 1995, Dianne Tramutola-Lawson, 
president of International CURE, helped 
Colorado's corrections director create 
quarterly "citizen advocate meetings" to 
discuss systemic problems in that state's 
prison system. 

Unlike Vermont's CCAG, Colorado's 
citizen advocate meetings have no formal 
membership, Tramutola-Lawson noted. 
The meetings, which are attended by the 
director of corrections as well as much of 
his staff, are open to the public, with agen-
da items warned in advance. Individual 
grievances cannot be aired; instead, the 
group addresses systemic problems only. 

How effective are the citizen advo-
cate meetings? Very, Tramutola-Lawson 
asserted. Just this year, for example, her 
group convinced the Colorado Depart-
ment of Corrections to reduce its phone 
rates for prisoners. 

"I just think the lines of communica-
tion for all of our families and people with 
loved ones incarcerated have really been 
streamlined," she added. 

For his part, 
the HRC's Appel 
suggested that 
an open and ef-
fective model for 
feedback to the 
DOC is doable 
in Vermont, too. 
There's a delicate 
balance, he said, 
between a citizens' 
committee that in-
forms policy and 
provides general 
direction and guid-
ance, and one that 
"tries to run the 
organization. " 

"It's tricky," he 
added, "but I don't 
think it's unattain-
able." ,. 

This article origi-
nally appeared in 
Seven Days, an 
independent Ver-
mont publication, 
on July 25, 2012. 
It is reprinted with 
permission. 

49 

Save on Prescription 
Eyeglasses & Shades 
Send for a FREE Catalog 
Money Back Guarantee 

Prism Optical, Inc. 
10954 NW 7th Ave 

Dept: LN0812 
Miami, FL 33168 

Inquiries from Friends 
and Family Welcome 

1-800-637 -4104 
www.prismoptical.com 

contact@prismoptical.com 

Since 1959 

August 2012 

CHAMBERLAIN DECL; Exhibit 76; Page 50 of 57

Case 3:12-cv-00071-SI    Document 96-1    Filed 09/13/12    Page 25 of 32



Arizona: ASPC Florence prison 
guard Jeffrey Williams, 46, was' arrested 
and booked into the Pinal County jail on 
April 20, 2012 after child pornography 
was found on his computer. Williams 
had taken the computer to a repair shop, 
which notified the sheriff's office about 
the child porn. He reportedly confessed to 
having downloaded the illicit images and 
videos, and was charged with ten counts 
of sexual exploitation of a minor. 

Australia: Sean Stephen Hatten, 29, 
serving a 13-year sentence at the Capri-
cornia Correctional Centre for attempted 
murder, slashed another prisoner's throat 
with a prison-issued razor on April 13, 
2011. In court for that offense in May 
2012, prosecutors said he told guards at the 
time that he was "having a bad day." Hat-
ten received a 15-year prison term for the 
"calculated and premeditated attack" on 
the other prisoner, which occurred while he 
was standing in line to make a hot drink. 

California: Anthony "Chopper" 
Garcia was in the news in 2011 when he 
was arrested for and convicted of murder, 
partly because he had had a picture of 
the crime scene tattooed on his chest. In 
March 2012, it was reported that Garcia 
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News in Brief 
received over $30,000 in unemployment 
benefits while in jail awaiting trial from 
2008 to 2010. His father and two girl-
friends were accused of cashing the 
unemployment checks and depositing 
them in his jail account and those of other 
gang members. Garcia's father, Juan Gar-
cia, and his girlfriends, Sandra Jaimez and 
Cynthia Limas, were arrested on charges 
that included grand theft. 

Colorado: In Apri12012, the Arapahoe 
County Commission voted to change the 
name of the Patrick J. Sullivan Detention 
Center. The jail, named for the former sher-
iff, will now be called the Arapahoe County 
Detention Center. Sullivan, 69, was arrested 
in November 2011 and pleaded guilty to pos-
session of methamphetamine and soliciting 
prostitution following an undercover sting 
involving his gay lover. He was sentenced 
to 30 days in jail, two years probation and 
a $1,100 fine, and was released on April 21 , 
2012 after serving 17 days. 

Florida: The Pinellas County Jail 
uses a video visitation system, which ap-
parently is closely monitored by jail staff. 
Mitchell Thomas, 46, learned that the 
hard way when he visited his wife, who 
was incarcerated at the jail, and exposed 
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his genitals to her during their video visit 
on May 1, 2012. He was arrested on a 
misdemeanor charge for exposing him-
self Such incidents evidently are not very 
commOTI. "This is the first I've heard of 
it," said Pinellas County Sheriff's Office 
spokeswoman Cecilia Barreda. 

Georgia: Clayton County prisoner 
Kevin Garard Guerrier, 26, was in court 
on April 6, 2012 for a hearing on child 
support and a temporary protective 
order when he became disruptive, was 
ordered removed from the courtroom and 
struggled with deputies. He was rendered 
unconscious and hospitalized, then died 
10 days later. The sheriff's office and the 
Georgia Bureau of Investigation are in-
vestigating his death. 

Israel: A majority of the 4,699 Palestin-
ian prisoners held in Israeli jails refused to eat 
on Prisoners' Day, April 17, 2012. Around 
1,200 prisoners said they would continue to 
fast in protest of unfair conditions, accord-
ing to news reports. Most of the Palestinian 
prisoners (3,864) are from the West Bank; 
over 300 are being held under Israeli's policy 
of "administrative detention," in which sus-
pects are imprisoned for an indefinite period 
of time without being charged. Palestinian 
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prisoner Khader Adnan, 33, who was held in 
administrative detention and had previously 
staged a 66-day hunger strike, was released 
on April 17. 

Maine: Cumberland County jail pris-
oner Arien L'ltalien, 23, was caught on 
March 10, 2012 as he tried to crawl back 
to his unit after visiting a female prisoner 
and having consensual sex with her in her 
cell. Both L'ltalien and his imprisoned 
paramour, Karla Wilson, 25, hadjammed 
the locks on their cell doors to facilitate 
the late-night rendezvous. 

Maine: In April 2012, the Maine 
Center for Disease Control and Prevention 
reported that one prisoner had died and 
around 40 other prisoners and several staff 
members at another prison were sick due to 
a flu outbreak. "Correctional Medical Ser-
vices, which provides health services to both 
facilities reported that influenza vaccination 
coverage among inmates was very low (less 
than 10 percent), and coverage among staff 
members was unknown but believed to be 
low," according to the Center. Both prison-
ers and employees were offered vaccinations 
following the outbreak. 

Maine: State prison guard Randall 
Carl, 46, was convicted of animal cruelty 
on April 23, 2012 for tying a captured 
bobcat to a pole and allowing hunting 
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dogs to attack and kill it. The February 
2009 incident was videotaped as part of a 
"training exercise." After being convicted 
at a jury trial in Waldo County Superior 
Court, Carl received a 15-month sentence, 
suspended except for 10 days, and was 
fined more than $1,300. 

In a bizarre incident, a 
woman who didn't want to meet with her 
probation officer asked two friends to stab 
her so she could go to the hospital instead. 
Jessalyn A. Stierwalt, 22, had been drinking 
heavily and wanted time to sober up before 
meeting with her probation officer, who 
was going to install an alcohol-monitoring 
device. She therefore had two friends, Scott 
Roberson-Turman and Kerry L. Duke II, 
stab her in the shoulder and stomach. All 
three were charged with various offenses 
and pleaded no contest to misdemeanor 
obstruction of government operations. 
Stierwalt and Roberson-Turman were 
sentenced on April 18, 2012 to 12 months 
in prison. "It takes stupidity to a new ex-
treme," noted Gage County District Judge 
Paul Korslund. 

North Carolina: Mountain View Cor-
rectional Facility guard William Wright, 
31, died on April 11, 2012 after falling 
down a metal staircase while on duty. He 
was taken to a hospital after the accident 
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and was released the following day, but 
died several days later due to complications 
from a head injury. His death is being inves-
tigated by state and federal authorities. 

Oregon: Prison guard Michael Wil-
son Yann, 39, was arrested on April 15, 
2012 after he shot at police officers with a 
9mm pistol during a standoff at his home. 
Police had responded to a report of an 
intoxicated man in the street. Yann was 
booked into the Marion County jail on 
charges of aggravated attempted murder, 
attempted murder and disorderly conduct, 
and held without bond. He was placed on 
administrative leave by the Department 
of Corrections, where he worked as a 
transportation officer. 

Pakistan: On April 15, 2012,384 pris-
oners, including one sentenced to death, 
escaped from the Bannu Central Jail after 
the facility was attacked by members of 
the Taliban, who used assault rifles and 
rocket-propelled grenades. "There were 
huge explosions. Plaster from the ceilings 
fell on us," stated prisoner Malik Nazeef. 
"Then there was gunfire. We didn't know 
what was happening." The jail's metal 
gates were blown open and the attackers 
shot locks off doors. One of the escapees, 
Adnan Rasheed, was under a death sen-
tence for trying to assassinate Pakistan 
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News in Brief (cont.) 

president Pervez Musharraf 
Pennsylvania: A federal criminal 

information was filed on March 23,2012 
against BOP guard Donald E. Lykon, 30, 
who was accused of smuggling cellphones, 
tobacco and marijuana into USP Canaan 
over a four-month period in 2011. Lykon 
allegedly accepted over $5,000 in bribes 
from prisoners to deliver the contra-
band. Concurrently with the filing of the 
criminal information, he pleaded guilty 
to felony charges of accepting bribes and 
distributing marijuana. 

Pennsylvania: On April 2, 2012, a 

Monroe County jury imposed a death 
sentence on former prison guard Michael 
Parrish, 26, who was convicted of first-
degree murder for killing his girlfriend, 
Victoria Adams, and infant son, Sidney. 
Formerly a white supremacist, Parrish had 
converted to Islam; he shot Adams and his 
son a dozen times in July 2009, then told 
police the next day that he didn't deserve 
to live. The jury apparently agreed. 

Tennessee: Court of Criminal Appeals 
judge Jerry L. Smith was arrested in Knox-
ville on April 23, 2012 on a misdemeanor 
DUI charge. He was pulled over because 
he was driving a car with the back hatch 
open; according to the arresting officers he 
smelled of alcohol, had slurred speech and 

failed a sobriety test. Smith pleaded guilty 
to the DUI charge on June 23,2012 - his 
license was suspended and he was sen-
tenced to 48 hours injail. He later returned 
to work. The Tennessee legislature has not 
removed a judge from office in 18 years. 

Texas: The Crain Unit near Gates-
ville, which houses female prisoners, has 
become overrun by feral cats. According 
to an April 16, 2012 Associated Press 
article, a local non-profit group, Kathy's 
Kitties, volunteered to have the estimated 
150 to 175 cats at the prison neutered at 
no cost to the state. The felines would also 
be treated for fleas and ticks, and receive 
rabies shots. Prison officials had been trap-
ping the cats and euthanizing them. ,. 

Criminal Justice Resources 
ACLU National Prison Project 

Handles state and federal conditions of 
confinement claims affecting large numbers 
of prisoners. Publishes the NPP Journal 
(available online at: www.aclu.orglnational-
prison-project-journal-fall-2011) and the 
Prisoners' Assistance Directory (write for 
more information). Contact: ACLU NPP, 915 
15th St. NW, 7th Fl., Washington, DC 20005 
(202) 393-4930. www.aclu.orglprisons 

Amnesty International 
Compiles information about prisoner torture, 
beatings, rape, etc. to include in reports about 
U.S. prison conditions; also works on death 
penalty issues. Contact: Amnesty Interna-
tional, 5 Penn Plaza, New York NY 10001 
(212) 807-8400. 

Center for Health Justice 
Formerly CorrectHELP. Provides informa-
tion related to HIV in prison - contact them 
if you are not receiving proper HIV medica-
tion or are denied access to programs due to 
HIV status. Contact: CHJ, 900 Avila Street, 
Suite 102, Los Angeles, CA 90012. HIV 
Hotline: (214) 229-0979 (collect calls from 
prisoners OK). www.centerforhealthjustice. 
org 

Critical Resistance 
Seeks to build an international movement to 
abolish the Prison Industrial Complex, with 
offices in Florida, California, New York, Tex-
as and Louisiana. Publishes The Abolitionist 
newsletter. Contact: Critical Resistance, 1904 
Franklin Street #504, Oakland, CA 94612 
(510) 444-0484. www.criticalresistance.org 

Family & Corrections Network 
Primarily provides online resources for fami-
lies of prisoners related to parenting, children 
of prisoners, prison visitation, mothers and 
fathers in prison, etc. Contact: F&CN, 93 Old 
York Road, Suite 1 #510, Jenkintown, PA 
19046 (215) 576-1110. www.fcnetwork.org 
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FAMM 
FAMM (Families Against Mandatory 
Minimums) publishes the FAMMGram three 
times a year, which includes information about 
injustices resulting from mandatory minimum 
laws with an emphasis on federal laws. Recom-
mended donation of $10 for a subscription. 
Contact: FAMM, 1612 K Street NW #700, 
Washington, DC 20006 (202) 822-6700). 
www.famm.org 

The Fortune Society 
Provides post-release services and programs 
for prisoners in the New York City area and 
occasionally publishes Fortune News, a free 
publication for prisoners that deals with 
criminal justice issues, primarily in New York. 
Contact: The Fortune Society, 29-76 Northern 
Blvd., Long Island City, NY 11101 (212) 691-
7554. www.fortunesociety.org 

Innocence Project 
Provides advocacy for wrongly convicted 
prisoners whose cases involve DNA evidence 
and are at the post-conviction appeal stage. 
Maintains an online list of state-by-state in-
nocence projects. Contact: Innocence Project, 
40 Worth St., Suite 701, New York, NY 10013 
(212) 364-5340. www.innocenceproject.org 

Just Detention International 
Formerly Stop Prisoner Rape, JDI seeks to 
end sexual violence against prisoners. Provides 
counseling resources for imprisoned and 
released rape survivors and activists for almost 
every state. Contact: Stop Prisoner Rape, 3325 
Wilshire Blvd. #340, Los Angeles, CA 90010 
(213) 384-1400. www.justdetention.org 

Justice Denied 
Although no longer publishing a print 
magazine, Justice Denied continues to provide 
the most comprehensive coverage of wrong-
ful convictions and how and why they occur. 
Their content is available online, and includes 
all back issues of the Justice Denied magazine 
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and a database of more than 3,000 wrongly 
convicted people. Contact: Justice Denied, 
P.O. Box 68911, Seattle, WA 98168 (206) 335-
4254. www.justicedenied.org 

National CURE 
Citizens United for Rehabilitation of Errants 
(CURE) is a national organization with state 
and special interest chapters that advocates for 
rehabilitative opportunities for prisoners and 
less reliance on incarceration. Publishes the 
CURE Newsletter. $2 annual membership for 
prisoners. Contact: CURE, P.O. Box 2310, Na-
tional Station, Washington, DC 20013 
(202) 789-2126. www.curenational.org 

November Coalition 
Publishes the Razor Wire, a bi-annual 
newsletter that reports on drug war-related 
issues, releasing prisoners of the drug war 
and restoring civil rights. A SUbscription is 
$10 for prisoners and $30 for non-prisoners. 
Contact: November Coalition, 282 West 
Astor, Colville, WA 99114 (509) 684-1550. 
www.november.org 

Partners/zip for Safety and Justice 
Publishes Justice Matters three times a year, 
which reports on criminal justice issues in 
Oregon. Free to Oregon prisoners, $7 for other 
prisoners and $25 for non-prisoners. Contact: 
PS&J, 825 NE 20th Avenue #250, Portland, OR 
97232 (503) 335-8449. www.safetyandjustice.org 

The Sentencing Project 
The Sentencing Project is a national policy re-
search and advocacy organization that works 
for a fair and effective criminal justice system 
by promoting sentencing reform and alterna-
tives to incarceration. They produce excellent 
reports on topics related to sentencing policy, 
racial disparities, drug policy, juvenile justice 
and voting rights/disenfranchisement, which 
are available online. Contact: The Sentencing 
Project, 1705 DeSales St. NW, 8th Fl., Wash-
ington, DC 20036 (202) 628-0871. www. 
sentencingproject. org 
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Prison Profiteers, edited by Paul Wright and Tara Herivel, 323 pages. 
$24.95. This is the third book in a series of Prison Legal News antholo-
gies that examines the reality of mass imprisonment in America. Prison 
Profiteers is unique from other books because it exposes and discusses 
who profits and benefits from mass imprisonment, rather" , 
than who is harmed by it and how. 1063... 

WIth Uberty for Some: 500 Years of Imprisonment in America, by Scott 
Christianson, Northeastern University Press, 372 pages. $18.95. The best overnll 
history of 1he American prison system from 1492 through 1he 201h Century. A 

: must-read fur understanding how little things have changed in U.s." , 
: prisons over hundreds of years. 1026.. . ..•.•••.•.•.•............................•..••••••••. •••....•..... 
Prison Nation: The Warehousing of America's Poor, edited by Tara 
Herivel and Paul Wright, 332 pages. $35.95. PLN's second anthology 
exposes the dark side of the 'lock-ern-up' political agenda and I I I 
legal climate in the U.S. 1041.. . 

The Celling of America, An Inside Look at the U.S. Prison Industry, 
edited by D"ue! Burton Rose, Dm Pens md Paul WrighiZT pagel 
$22.95. PLN's first anthology presents a detailed "inside" 
look at the workings of the American justice systern. 1001 

Prisoners' Guerrilla Handbook to Correspondence Programs in the 
U.S. and Canada, updated 3rd ed. by Jon Marc Taylor, PhD. and edited 
by Susan Schwartzkopf, PLN Publishing, 221 pages. $49.95. Written by 
Missouri prisoner Jon Marc Taylor, the Guerrilla Handbook contains contact 
information and descriptions of high school, vocational, para-" , 
legal and college correspondence courses. 1071 L.. ---'.'-_---'. 

The Criminal Law Handbook Know Your Rights, Survive the System, by 
Attorneys Paul Bergman & Sara J. Berman-Barrett, Nolo Press, 608 pages. 
$39.99. Explains what happens in a criminal case from being arrested to sentenc-
ing, and what your rights are at each stage of the process. Uses an " , 
easy to understand question-and-answer format 1038... 

Represent Yourself in Court: How to Prepare & Try a Winning Case, by 
Attorneys Paul Bergman & Sara J. Berman-Barrett, Nolo Press, 528 pages. 
$39.99. Breaks down the civil trial process in easy-to-understand steps so you 
can effectively represent yourself in court The authors explain" , 
what to say in court, how to say it, etc. 1037... 

Law Dictionary, Random House Webster's, 525 pages. $19.95. Comprehensive 
up-to-date law dictionary explains more than 8,500 legal terms." , 
Covers civil, criminal, commercial and international law. 1 036.. . 

The Blue Book of Grammar and Punctuation, by Jane Straus, 110 
pages. $14.95. A guide to grammar and punctuation by an ed-, , 
ucator with experience teaching English to prisoners. 1046 

Legal Research: How to Find and Understand the Law, by Stephen Elias 
and Susan Levinkind, 568 pages. $49.99. Comprehensive and easy to under-
stand guide on researching the law. Explains case law, statutes" , 
and digests, etc. Includes practice exercises. 1059... 

Deposition Handbook, by Paul Bergman and Albert Moore, Nolo Press, 352 
pages. $34.99. How-to handbook for anyone who conducts a" , 
deposition or is going to be deposed 1054... 

Finding the Right Lawyer, by Jay Foonberg, ABA, 256 pages. $19.95. 
Explains how to determine your legal needs, how to evaluate 
a lawyer's qualifications, fee payments and more. 1015 

•..................................................... ............ 
SUBSCRIBE TO PLN FOR 3 YEARS AND CHOOSE ONE BONUS! 

: 1. FOUR (4) FREE IsSUES FOR 40 TOTAL! OR 
: 2. PROTECTING YOUR HEALTH AND SAFETY (A $10.00 VALUE!) 

: Protecting Your Health and Safety, by Robert E. Toone, Southern 
: Poverty Law Center, 325 pages. $10.00. This book explains basic rights 
: that prisoners have in a jail or prison in the U.S. It deals mainly with 
: rights related to health and safety, such as communicable diseases and 
: abuse by prison officials; it also explains how to enforce 
: your rights, including through litigation. 1060 

Spanish-English/English-Spanish Dictionary, Random House. $8.95. Two 
sections, Spanish-English and English-Spanish. 60,000+ entries 
from A to Z; includes Western Hemisphere usage. 1034 

Writing to Win: The Legal Writer, by Steven D. Stark., Broadway Books/Random 
House, 283 pages. $19.95. Explains 1he writing of effective com-
plaints, responses, briefS, motions and o1her legal papers. 1035 

Actual Innocence: When Justice Goes Wrong and How to Make it Right, 
updated paperback ed., by Barry Scheck, Peter Neufeld and Jim Dwyer; 403 pages. 
$16.00. Describes how criminal defendants are wrongly convicted. Explains DNA 
testing and how it works to free 1he innocent Devastating critique I I I 
of police and prosecutorial misconduct 1030... 

Webster's English Dictionary, Newly revised and updated, 
House. $8.95. 75,000+ entries. Includes tips on writing and wo,r_d-y----"'--=----, 
has updated geographical and biographical entries. Includes 
recent business and computer terms. 1033 

Everyday Letters for Busy People, by Debra Hart May, 287 pages. 
$18.99. Hundreds of sample letters that can be adapted for most any pur-
pose, including letters to government agencies and officials." , 
Has numerous tips for writing effective letters. 1048.. . 

Roget's Thesaurus, 717 pages. $8.95. Helps you find the right word for 
what you want to say. 11,000 words listed alphabetically with over 200,000 
synonyms and antonyms. Sample sentences and parts of speech shown for 
every main word. Covers all levels of vocabulary and identi- I I I 
fies informal and slang words. 1045 L-. _-'-. __ ---'. 

Beyond Bars, Rejoining Society After Prison, by Jeffrey Ian Ross, Ph.D. 
and Stephen C. Richards, Ph.D., Alpha., 240 pages. $14.95. Bryond Bars is a 
practical and comprehensive guide for ex-convicts and their families for 
managing successful re-entry into the community, and includes information 
about budgets, job searches, family issues, preparing for I I I 
release while still incarcerated, and more. 1080... 

Jailhouse Lawyers: Prisoners Defending Prisoners v. the U.S.A., by 
Mumia Abu Jamal, City Lights Publishers, 280 pages. $16.95. In Jailbouse 
Lmryers, Prison Legal News columnist, award-winning journalist and death-
row prisoner Mumia Abu-Jamal presents the stories and reflections of 
fellow prisoners-turned-advocates who have leamed to use 
the court system to represent other prisoners. 1073 

A Dictionary of Criminal Law Terms (Black's Law Dictionary® Se-
ries), by Bryan A. Gamer, 768 pages. $29.00. This handbook contains po-
lice terms such as preventive detention and protective sweep, and phrases 
from judicial-created law such as independent-source rule and open-fields 
doctrine. A good resource to navigate your way through the I I I 
maze of legal language in criminal cases. 1088... 

The Habeas Citebook: Ineffective Assistance of Counsel., by Brandon 
Sample, PLN Publishing, 200 pgs. $49.95. This is PLN's second published 
book, which covers ineffective assistance of counsel issues I I I 
in federal habeas petitions. Hundreds of case cites! 1078.. . 

* ALL BOOKS ARE SOFfCOVER / PAPERBACK * 
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Hepatitis and Liver Disease: What You Need to Know, by Melissa PaJrner, 
MD, 457 pages. $17.95. Describes symptoms & treatments of hepatitis B & C and 
other liver diseases. Includes medications to avoid, what diet to 
follow and exercises to perform, plus a bibliography. 1031 

10 Insider Secrets to a Winning Job Search, by Todd Bermont, 216 
pages. $15.99. Roadmap on how to get a job even under adverse circum-
stances-like being an ex-con. Includes how to develop a winning attitude, 
write attention-grabbing resumes, prepare for interviews, net-I 
working and much more! 1056 L.... --'-__ -' 

Arrest-Proof Yourself, by Dale Carson and Wes Denham, 288 pages. 
$14.95. This essential "how not to" guide written by an ex-cop explains 
how to act and what to say when confronted by the police to minimize the 
chances of being arrested and additional charges. Includes informa-
tion on basic tricks that police use to get people to incrimi-
nate themselves. 1083 

Arrested: What to Do When Your Loved One's in Jail, by Wes Den-
ham, 240 pages. $16.95. Whether a defendant is charged with misdemeanor 
disorderly conduct or :first-degree murder, this is an indispensable guide for 
those who want to support family members, partners 
friends facing criminal charges. 1084 

Prisoners' Self-Help Litigation Manual, updated 4th ed. (2010), by John 
Boston and Daniel Manville, Oxford Univ. Press, 960 pages. $39.95. The 
premiere, must-have "Bible" of prison litigation for current and aspiring 
jail-house lawyers. If you plan to litigate a prison or jail civil I 
suit, this book is a must-have. Highly recommended! 1077 '---'-__ -' 

How to Win Your Personal Injury Claim, by Atty. Joseph Matthews, 7th 
edition, NOLO Press, 304 pages. $34.99. While not specifically for prison-
related personal injury cases, this book provides comprehensive informa-
tion on how to handle personal injury and property damage 
claims arising from accidents. 1075 

Prisoners 
Individuals 
Professionals 
(Attorneys, agencies, libraries) 

Subscription Rates 
1 year 
$30 
$35 
$90 

2 years 
$ 60 
$ 70 
$180 

3 years 
$ 90 
$105 
$270 

4 years 
$120 
$140 
$360 

The Redbook: A Manual on Legal Style, by Bryan A. Garner, 2nd edi-
tion, 544 pages. $48.00. This book provides a comprehensive guide to the 
essential elements of legal writing, including grammar and I I I 
style, with a discussion of writing rules and exceptions. 1089 

Criminal Law in a Nutshell, by Arnold H. Loewy, 5th edition, 387 pages. 
$38.00. This guide provides an overview of criminal law. Expert discussion 
explores punishment, specific crimes, special defenses, the 
burden of proof and much more. 1086 

Advanced Criminal Procedure in a Nutshell, by Mark E. Cammack and 
Norman M. Garland, 2nd edition, 505 pages. $38.00. This text is designed 
for supplemental reading in an advanced criminal procedure course on the 
post-investigation processing of a criminal case, including I 
prosecution and adjudication. 1090 L.... --'-__ -' 

Criminal Procedure: Constitutional Limitations, by Jerold H. Israel and 
Wayne R. LaFave, 7th edition, 603 pages. $38.00. Intended for use by law 
students, this is a succinct analysis of constitutional standards I I I 
of major significance in the area of criminal procedure. 1085.. . 

High Court Case Summaries on Criminal Law, Keyed to Johnson, 7th 
edition. $38.00. Extensive criminal case law analyses, includ-
ing procedural basis, facts, decision and rationale. 1087 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson, Lawrence Hill Books, 339 pages. $18.95. Lucid explanation of the 
politics of prison by a well-known prison activist More relevant I 
now than when it first appeared 40 years ago. 1016 '-. --'-__ -' 

PLN Cumulative Index. $22.50 each. PLN Article Indexes provide de-
tailed information about all PLN articles, including title, author, issue, page 
number, topics covered, citations, and if it is state, BOP or jail specific. Can 
be searched on over 500 subjects such as medical neglect or sexual assault. 
Circle the index(es) you are ordering: 1990-1995, 1996-1998, I I I 
1999-2001, 2002-2004 (more recent indexes not yet available) 

Subscription Bonuses 
2 years - 2 bonus issues for 26 total issues 
3 years - 4 bonus issues (40 total) QI a bonus book as listed on pg. 53 
4 years - 6 bonus issues (54 total) QI a bonus book as listed on pg. 53 

(All subscription rates and bonus offers are valid as of7-31-2011) 

Purchase with Visa, MasterCard, AmEx or Discover by phone: 802-257-1342 
Or buy books and subscriptions online: www.prisonlegalnews.org 

Mail Payment 
and Order to: 

Prison Legal News 
P.O. Box 2420 
W. Brattleboro, VT 05303 

All purchases must be pre-paid. Prisoners can pay with new 
first-class stamps (strips or books only, no loose stamps) or 
pre-stamped envelopes, if allowed by prison policies. 

Please Change my Address to what is entered below 0 
Mail Order To: 

Name: ______________________________________ _ 

DOC#: ____________________________ __ 

Suite/Cell: _________________ __ 

Agency/lnst: ____________________________________ __ 

Address: 

City/State/Zip: ________________ -'--_ 

Subscribe to Prison Legal News $ Amount 
6 m.onth subscription (prisoners only) - $18 
1 yr subscription (12 issues) 
2 yr subscription (2 bonus issues for 26 total!) 
3 yr sub (write below which FREE book you want) 

ill: 4 bonus issues for 40 issues total! 
4 yr sub (write below which FREE book you want) 

ill: 6 bonus issues for 54 issues total! 
Sam.ple issue of Prison Legal News - $3.50 each 

Books or Index Orders (No SIH charge on 
3 & 4-year sub free books OR book orders OVER $50!) Qty. 

Add $6.00 SIH to Book Orders UNDER $50 
VT residents ONLY add 6% to Total Book Cost 

Total Amount Enclosed: 

* No refunds on PLN subscription or book/ index orders after orders have been placed * 
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ARE PRISON PHONE RATES KEEPING YOU LOCKED DOWN? 
We guarantee savings of up to 900/0 on your 
long distance, out-of-state, and international 
calls from all Federal prisons, county jails and 
State prisons. 

Garantizamos ahorro de hasta el 900/0 en tus 
lIamadas de larga distancia inter-estales e interna-
cionales desde todas las carceles federales, locales 
yestatales. 

Call, write, e-mail or have your loved ones 
check out our website for more information! 

Para contactar con nosotros: Llame, escriba 0 entre 
en nuestra pagina web para mas informaci6n. 

WE'RE OFFERING TWO SPECIAL PROMOTIONS 
TO PLN SUBSCRIBERS: ONE FREE MONTH OF 
SERVICE TO ALL NEW SUSCRIBERS TO OUR US 
DOMESTIC PLANS - (PROMO CODE: PLNUSA) -
OR 100 FREE INTERNATIONAL MINUTES FOR 
NEW INTERNATIONAL SUBSCRIBERS - (PROMO 
CODE: PLNINTL). Some restrictions apply. 

ESTAMOS OFRECIENDO DOS PROMOCIONES 
ESPECIALES PARA SUSCRIPTORES PLN: SERVICIO 
GRATIS POR UN MEZ A TODOS LOS NUEVOS CLI-
ENTES QUE SE SUSCRIBANA NUESTRO PLAN 00-
MESTICO - ( CODIGO DE PROMOClON: PLNUSA) 
- 0 100 MINUTOS INTERNACIONALES GRATIS 
PARA NUEVOS CLiENTES QUE SUSCRIBAN EL 

Spain Telecom, Inc. 
1220 Broadway - #803 
New York, NY 10001 
www.inmatefone.com 
clients@inmatefone.com 
Call: 1 (845)326-5300 
Espanol: 1 (845)342-8110 

Prison Legal News 

PLAN I NTERNACIONAL - (PROMO CODE: PLNINTL) 
Se aplican restricciones! 

Start Saving Today! 

PLN's website offers all issues of PLN 
in both searchable database and 
pDF formats. Issues are indexed and 
posted as soon as they go to press. 

Publications section has numerous down-
loadable government reports, audits and 
investigations from around the country. 

Full text decisions of thousands of court 
cases, published and unpublished. 

All content is easy to print for down-
loading and mailing to prisoners. 

Most complete collection of prison and jail 
related verdicts and settlements anywhere. 

Order books, print subscriptions 
and make donations on line. 

Inmatefone 
You In Touch: 

Brief bank with a wide assortment 
of winning motions, briefs, complaints 
and settlements. 
Links to thousands of prison, jail, criminal 
justice and legal websites around the world. 
Thousands of articles and cases, all fully 
indexed by more than 500 subjects, 
searchable by case name, case year, state 
of origin, court, author, location, case 
outcome, PLN issue and key word search. 
Search free, pay only if you find it! 
The highest quality, most comprehensive 
prison litigation news and research site 
in the world. 

Affordable rates to meet your budget 
$19.95 per month· $149.95 per year 

Subscribe to Prison Legal News Online! http://www.prisonlegalnews.org 
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Prison Legal News 
P.o. Box 2420 
West Brattleboro, VT 05303 

Change Service Requested 

Non-Profit Org. 
U.S. Postage 

PAID 
Portland OR 

Permit No. 3142 

Subscription Renewal Change of Address 
Subscriptions expire after the issue shown on the label is mailed. 
For example, if the label says: EXPIRES 02/2006, then the sub-
scription expires after the February 2006 issue is mailed. Please 
renew at least 2 months before the expiration date. IF THE LA-
BEL SAYS EXPIRES: 08/2012 THIS IS YOUR LAST ISSUE. 
Please renew immediately to avoid missing any issues. 

If you move or are transfered, please 
notify PLN as soon as possible so your 
issues can be mailed to your new ad-
dress! PLN only accepts responsibility 
for sending an issue to the address pro-
vided at the time an issue is mailed! 

CA$H FOR YOUR STAMPS 
Get the HIGHEST REIMBURSEMENT RATES for ALL of your stamps 

from the ONLY stamp service continuously serving inmates for 10 years. 
WE BUY COMPLETE AND PARTIAL BOOKS, SHEETS, STRIPS 
AND ROLLS OF ALL DENOMINATIONS AND QUANTITIES OF 

POSTAGE STAMPS IN GOOD CONDITION 
Within 24 Hours we will send a Money Order (minimum $15.00), Cashier's Check, or Electronic Payment 

to wherever you designate, or we will pay an approved vendor for a package or gift.* 
* We will submit money order to the vendor, but you must submit your order forms to the vendor and deal with the vendor directly. 

70% of FACE VALUE 
For Complete Sheets, Books, or Rolls of "Forever" Stamps 

In new or excellent (unfolded, unmarked, original) condition 

60% of FACE VALUE 
For Complete Sheets, Books, or Rolls of All Other Stamp Denominations 

In new or excellent (unfolded, unmarked, original) condition 

50% of FACE VALUE 
For All Other Stamps Including Partial Books, Sheets, Rolls, or Strips, 

and Single Stamps of All Denominations, and Stamped Envelopes 
Single stamps must have adequate peel-off borders 

Envelopes must have current first-class rate postage and no prison markings 

SEND SELF-ADDRESSED 
STAMPED ENVELOPE FOR 

FREE BROCHURE 
(This offer void Where Prohibited 

by state regulations) 

CFS, P.O. Box 687, Walnut, CA 91789 Or visit OUR Website: 
www.cash4urStamps.com 
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