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Opinion

MEMORANDUM OPINION AND ORDER

This matter is before the Court for consideration of movant
Jimmy G. Nixon, Sr.'s motion to compel the United States
Department of Justice Bureau of Prisons to pay interest and/or
a[*3] fine of $ 2 million per month until an October 13,
1993, court order apparently issued in the aforecaptioned case
is complied with in all prisons [Record No. 581]. The
plaintiff, in essence, seeks enforcement of a preliminary
injunction [Record No. 80].

The movant, Jimmy G. Nixon, Sr., seeks on behalf of all
Federal Bureau of Prison inmates that the court order the
Bureau of Prisons to install, within 60 days, pay telephones in
all federal jails, prisons and institutions. The movant asserts
this court issued an order to the United States government on
October 13, 1993, requiring the government to install pay
telephones in all federal facilities throughout the United States
or under the Federal Bureau of Prisons' control. He contends
that to date not one telephone has been installed at any
institution.
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EXHAUSTION OF ADMINISTRATIVE REMEDIES

The order approving the Settlement Agreement in this class
action was filed November 3,
"Enforcement of the Settlement Agreement," Subsection A,
the Settlement Agreement sets forth that:

If any member of the plaintiff class believes that the
Defendants have not complied with any term of this
Settlement Agreement, [*4] the inmate must first
attempt to resolve the dispute by filing a Request for
Administrative Remedy (otherwise known as a "BP-
9") with the Warden pursuant to the Administrative
Remedy Procedure, set forth in 28 C.F.R. part 542,
or any modifications thereto.Thereafter, the
remainder of that section affords the inmate the
opportunity to exhaust additional administrative
remedies. The inmate has the option of first
exhausting additional administrative remedies
beyond the Warden's response, through the Regional
Director and through to the General Counsel of the
Bureau of Prisons. In other words, under the
Settlement Agreement, the inmate was required to
file a BP-9 but the filing of the BP-10 or BP-11 was

1995. At Section XIV,

optional. Subsequently, Congress passed and
effectuated 42 U.S.C. § 1997e:

(a) Applicability of Administrative Remedies.--No
action shall be brought with respect to prison
conditions under Section 1979 of the Revised
Statutes of the United States (42 U.S.C. 1983), or
any other federal law, by a prisoner confined in any
jail, prison, or other correctional facility until such
administrative remedies as are available are
exhausted. [*5]42 U.S.C. § 1997¢(a).

In the instant case, the plaintiff has not utilized the multi-step
administrative remedy procedure; therefore, his motion is not
appropriately before the Court and is dismissible pursuant to
42 US.C. § 1997¢ for failure to exhaust administrative
remedies.

CONCLUSION

Accordingly, this motion is DENIED pursuant to 42 U.S.C. §
1997¢ for failure to exhaust administrative remedies.

This the 20 day of July, 1998.

HENRY R. WILHOIT, JR., JUDGE



