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Opinion

MEMORANDUM AND ORDER

HAIGHT, Senior United States District Judge:

This memorandum addresses two pending motions in the
case.

1. The Motion of Plaintiff Class for Reconsideration of or
to Amend the Court's Order and Judgment Entered on
April 8,2003

The Court grants the Corporation Counsel's application for
leave to file and serve responsive papers on or before May 16,
2003. Class counsel, [*2] if so advised, may file and serve
reply papers on or before May 23, 2003.

The Court will hear oral argument at 2:00 p.m. on May 28,
2003, in Room 17C, 500 Pearl Street.

2. Class Counsel's Motion for Attorney's Fees and Costs

Class counsel have noticed a motion for recovery of attorney's
fees and costs for legal services rendered during the period
September 25, 2002 through April 4, 2003. They regard the
plaintiff class as the "prevailing party" in the litigation
conducted during that period, as that phrase is used in 42
U.S.C. § 1988. That phase of the litigation was generated by
the NYPD's desire to amend the Handschu Guidelines in the
aftermath of 9/11.

While the Corporation Counsel asks leave to file and serve
responsive papers on or before May 30, 2003, it now appears
that this motion for attorney's fees is premature, and need not
be responded to at this time. That is because of the pendency
of the first motion, which serves to reopen consideration of
the form the Court's judgment should take. In that motion,
class counsel ask the Court to amend the judgment so as to
provide that the FBI Guidelines, now incorporated in
substance into the NYPD [*3] Patrol Guide, also be made a
part of the amended consent decree, "so that it will be clear to
the NYPD that these are rules, and that violations of them
may be punished as contempt of court." Eisenstein
Declaration dated April 16, 2003 at P 16. If the Court grants
that relief, the NYPD may appeal the judgment; if the Court
denies it, plaintiff class may appeal.

I do no more than recite these obvious procedural realities,
without intimating any view on the merits of the motion.
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But the case must run its resumed course before it can be
determined whether the plaintiff class is a "prevailing party,"
and if so, to what extent, since it is well established that
attorney's fees and costs are recoverable under § /988 only to
the extent that a party has succeeded on one or more claims.
Failed claims require a discounting of the fees.

Accordingly Corporation Counsel need not respond to this
motion at this time. Class counsel may renew it when this
phase of the litigation is completed, after appeals, if any. The
application must be supported in the manner required

by New York Association for Retarded Children v. Carey, 711
F.2d 1136, 1147-48 (2d Cir. 1983).

It is SO ORDERED.

[*4] Dated: New York, New York
April 21, 2003

CHARLES S. HAIGHT, JR.

SENIOR UNITED STATES DISTRICT JUDGE



