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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 
 

PRISON LEGAL NEWS, 
 
                Plaintiff, 
 
v.  
 
ANTHONY BETTERTON, et al., 
  
                Defendants.   

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 
 
 
 

Case No. 2:12-CV-699-JRG 
 
 
 

 

 
AGREED FINAL JUDGMENT 

 
IT IS H EREBY AGREED by and be tween t he unde rsigned c ounsel f or P laintiff a nd 

Defendants (collectively, the “Parties”), and the Court finds and orders as follows: 

1. On November 1, 2012, P laintiff Prison Legal News (“PLN”) f iled i ts Complaint in this 

matter, seeking injunctive and declaratory relief, damages, and attorneys’ fees and costs against 

the Defendants.  The C omplaint a lleged an unlawful pol icy, pr actice and custom of  censoring 

incoming magazines, periodicals, and mail addressed to prisoners at the Upshur County Jail in 

violation of the First and Fourteenth Amendments to the United States Constitution and Article I, 

Section 8 of the Texas Constitution.  The Complaint also alleged violations of due process of law 

for failure to  give PLN notice of r ejected m ail a nd a n oppor tunity t o a ppeal t hose r ejection 

decisions. 

2. Also on N ovember 1, 20 12, PLN filed its Motion for Preliminary Injunction, requesting 

an i njunction pr ohibiting D efendants f rom c ontinuing t o censor publ ications at t he U pshur 

County Jail.  T he Court granted PLN’s motion in part and entered a preliminary injunction on  

September 30, 2013.   
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3. Defendants Anthony Betterton, J ill M cCauley, a nd Upshur C ounty, T exas, 

(“Defendants”) have denied the a llegations o f the Complaint a nd r aised various affirmative 

defenses. 

4. The Parties have advised the Court that a settlement has been reached in this case and, in 

connection t herewith, the Parties ha ve a greed t o t he f ollowing t erms a nd c onditions regarding 

censorship of  i ncoming magazines, pe riodicals, a nd m ail a ddressed t o pr isoners a t t he U pshur 

County Jail:  

(A) Defendants ha ve a greed t o a dopt a nd i mplement a  ne w w ritten policy a nd 

procedure r egarding c orrespondence a nd i ncoming p ublications f or pr isoners a t t he U pshur 

County Jail, attached hereto as Exhibit A – Correspondence and Incoming Publications Plan (the 

“New P olicy”).  T hese procedures shall g overn t he r eview, ha ndling, and di stribution of  all 

future correspondence and incoming publications to individuals in custody of the Upshur County 

Jail—including, but not limited to, those sent by PLN. 

(B) Subject t o t he r estrictions c ontained i n t he N ew P olicy, D efendants a gree t o 

distribute publications such as Plaintiff’s monthly journal, Prison Legal News, and PLN’s other 

publications including its brochures, letters, books, and magazines to inmates currently housed at 

the Upshur County Jail and to provide constitutionally adequate notice to senders, such as PLN, 

and inmates and an oppor tunity t o a ppeal in a ccordance w ith t he N ew Policy when  mail is  

censored or rejected. 

5.   The Parties agree, and the Court orders, that Defendants will establish, implement, and 

enforce the policies and procedures set forth in the New Policy. 

6. The Parties further agree, and the Court orders, that within 30 days of the date of entry of 

this Agreed Judgment, Defendant Sheriff Anthony Betterton or his designee will ensure that the 
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New Policy has been fully implemented.  This includes disseminating a copy of the New Policy 

to all employees of the Upshur County Jail and confirming that each recipient has read the same, 

disseminating the New Policy to members of the general public by posting it conspicuously on a 

website maintained by or on be half of the Upshur County Sheriff’s Office, and disseminating a 

copy of the New Policy to inmates by including it in the inmate handbook and by posting a copy 

in common areas for at least fourteen days.   

7. Defendants w ill file with t he C ourt written c onfirmation o f their compliance with th e 

terms set forth in this Agreed Judgment no later than ninety (90) days after the date of its entry. 

8. The Parties agree that the provisions herein fully and fairly accommodate their interests 

regarding the claims asserted in this suit, that the Court should adopt and approve this Agreed 

Judgment, and that this Agreed Judgment (together with the Parties’ Settlement Agreement and 

the New Policy) resolves all claims alleged by PLN in this case.   

9. PLN’s c laims against D efendants a re d ismissed with p rejudice p ursuant to th e P arties’ 

Settlement Agreement and this Agreed Judgment.  This Court retains jurisdiction of this action to 

enforce the terms of the Parties’ Settlement Agreement and this Agreed Judgment and to resolve 

any disputes regarding compliance with the New Policy.  

10. The Parties agree to execute the Settlement Agreement within seven (7) days of filing the 

Agreed Final Judgment.  After the Parties have executed the Settlement Agreement, on or before 

December 13, 2013, the Agreed Final Judgment will become final.  

SO ORDERED. 
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AGREED TO IN SUBSTANCE AND IN FORM: 

 

   /s/ Thomas S. Leatherbury      
Thomas S. Leatherbury 
  Texas Bar No. 12095275 
Sean W. Kelly 
  Texas Bar No. 24065550 
Kimberly R. McCoy 
  Texas Bar No. 24079492 
Marissa A. Wilson 
  Texas Bar No. 24075626 
VINSON & ELKINS LLP 
2001 Ross Avenue, Suite 3700 
Dallas, TX 75201-2975 
Telephone: 214.220.7720 
Facsimile: 214.999.7720 
tleatherbury@velaw.com 
skelly@velaw.com 
kmccoy@velaw.com 
mwilson@velaw.com 
 
Brian McGiverin 
  Texas Bar No. 24067760 
TEXAS CIVIL RIGHTS PROJECT 
1405 Montopolis Dr. 
Austin, TX 78741 
Telephone: 512.474.5073 
Facsimile: 512.474.0726 
brian@texascivilrightsproject.org 
 
Lance T. Weber 
  Admitted Pro Hac Vice 
HUMAN RIGHTS DEFENSE CENTER 
P.O. Box 1151  
Lake Worth, FL 33460  
Telephone: 561.360.2523  
Facsimile: 866.735.7136 
lweber@hrdc-law.org 
 
Attorneys for Plaintiff Prison Legal News 
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AGREED TO IN SUBSTANCE AND IN FORM: 

   /s/ S. Cass Weiland                 
S. Cass Weiland 
Texas Bar No. 21081300 
Robert A. Hawkins 
Texas Bar No. 00796726 
Joanna Y. Grigson 
Texas Bar No. 24050692 
PATTON BOGGS LLP 
2000 McKinney, Suite 1700 
Dallas, TX 75201 
214-758-1500 
214-758-1550 
cweiland@pattonboggs.com 
rhawkins@pattonboggs.com 
jgrigson@pattonboggs.com 
 
Attorneys for Defendants 
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Exhibit A 
Upshur County Correspondence and 

Incoming Publications Plan 
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UPSHUR COUNTY SHERIFF’S OFFICE 
JAIL DIVISION 

CORRESPONDENCE AND INCOMING PUBLICATIONS PLAN 
 
 

I. OBJECTIVE 
 
The objective of this Correspondence and I ncoming Publicatio ns Plan is to pr ovide for the  
handling of privileged and non-privileged correspondence, both outgoing and incoming, and for 
the collect ion and distribution of that correspo ndence. For purposes of this plan,  the terms  
“correspondence” and  “mail” are defined t o include  all in coming publica tions, such  a s 
periodicals, newspapers, magazines, and books sent to inmates. 
 
II. GENERAL 
 
Inmates are allowed to send as many letters of as many p ages as the y desire, to whome ver 
they desire (unless prohibited by law, e.g. prot ective and restraining or ders), provided they ca n 
pay for postage and supplies. Inmates may rec eive correspondence in any quant ity, amount 
and number of pages, and will be allowed to retain writing materials, stamps and  
correspondence in reasonable amounts. 
 
Inmate to inmate correspondence is allowed, provided it is routed through the postal service. 
 
Inmate mail will normally be delivere d to inmates on the same day it is re ceived from the postal 
service. Outgoing mail is picked up  by 10 a.m. each day and will be delivered to  the post al 
service on the same day it is received from the inmates. 
 
III. INDIGENT MAIL 
 
If requested, indigent inmates shall be provided with a rea sonable amount of writin g materials 
and postage to corresp ond with the ir attorneys and the courts, and a sufficient  amount to po st 
three (3) personal lett ers per week. A negat ive balance  will be mai ntained on the inmate’s 
commissary account for indigent po stage and corresponde nce supplies. Should one of these 
inmates receive monies in excess of $5.00, the amount will be deducted  from his/her account.  
The inmate will be advised of this action in writing. 
 
IV. PROHIBITED MAIL 
 
Some correspondence may be rejected, on a case-by-case  basis, provided it falls u nder one of 
the following definitions: 
 

a.  Material that contains information regarding  the manuf acture of explosives,  
weapons, or drugs; 
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b.  Material that a reason able person  would con strue as wr itten sole ly for the 
purpose of communicating information designe d to achieve the breakdown of 
jails through inmate disruption such as strikes or riots; 

 
c.  Material for which a specific factu al determination has b een made that it is 

detrimental to inmate’s rehabilitat ion becau se it would  encourage  deviant,  
criminal, or sexual behavior or othe rwise be adverse to legitimate penologica l 
interests. 

 
The inmate and the sen der will be informed within five days of any rejection of mail  pursuant to 
(a), (b), or ( c) above, or  Section (VI ), below. No tice to the inmate and the sender shall include 
the specif ic reason for r ejection; notice of the opportunity for appeal; a nd specif ic information 
regarding the procedures for requesting an appeal. Notice to the sender shall be deemed to b e 
given three days after such is p ostmarked as  first-class mail, postage prepaid, properly 
addressed and placed within the care of the Unit ed States Postal Service. Notice to the inmate 
shall be de emed to be given when hand-delivered to the inmate while in carcerated in the 
Upshur County Jail.  If t he inmate is no lon ger held in the Upshur County Jail, no  notice to the 
inmate is required.  The inmate or t he sender or both ma y request an appeal within  14 days of 
their notice of rejection.  
 
Appeals sh all be considered and decided by the Sheriff of Upshur County, Te xas (“Sheriff”)  
within five d ays of rece ipt of a  requ est for  app eal. If  the S heriff is una ble to  hear an appeal 
within the time allotted, the Chief  Deputy Sh eriff of Upshur County (“Chief De puty”) may 
consider and decide the appeal. If b oth the Sheriff and the Chief Deputy are unable t o hear an 
appeal within the time allotted, the  Chief Jail Administrator for Upshu r County, Texas may 
consider and decide th e appeal. Appellants shall be infor med in writing of the hearing official’s 
decision within 72 hours of the decision being made. 
 
Any rejected mail will b e retained and filed in the inmate’s personal property file. Each letter or 
publication will be accepted or rejected individually. If a prisoner refuses delivery of mail, the Jail 
shall obtain a written confirmation signed by the prisoner and so indicating such refusal. 
 
Any mail received for a n inmate which is not  delivered b ecause th e inmate is n o longer in 
custody when the mail is received at the Upsh ur County Jail sha ll not be con sidered rejected 
mail under these provisions. 
 
V. PRIVILEGED MAIL 
 
Correspondence addre ssed to or  received f rom the following persons or org anizations is 
considered privileged: 
 

1.  Officials and other personnel of the federal, state, and local courts; 
2.  All federal officials and officers, including the President of the United States; 
3.  State officials and officers, including the Texas Commission on Jail Standards 

and the Governor; 
4.  Representatives of bona fide news media; and 
5.  Mail marked “Legal Mail” or “Attorney-Client Privileged.” 
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Correspondence received from individuals described in th ese categories shall not  be read by 
staff nor interfered with; however it should be opened and inspected for  contraband, but only in 
the presence of the inmate. If there is probable cause to su spect that the incoming letter is part 
of an attempt to formulate, devise, or otherwise effectuate a plan to escape from the jail, or to  
violate state or federal laws, officials shall obtain a search warrant prior to opening and reading  
the corresp ondence of the individu al involved. Correspondence sent to the above mentione d 
individuals may not be opened or interfered with unless a search warrant is obtained. 
 
If privileged mail is rejected as prohibited mail under Section IV above, both the sender and 
recipient sh all be notifi ed of the reason for such action  and will be presented with the  
opportunity for an appeal as described in Section (IV) above. 
 
VI. NON PRIVILEGED MAIL 
 
Non-privileged mail is d efined as a ll mail which  is  not subject to a privilege. All incoming or 
outgoing no n-privileged mail may be read.  If  contraband  is found o r if the  con tent of th e 
correspondence threatens a legitimate penological inter est, it may be confiscated and the 
inmate and the other co rrespondent will both b e advised o f this act ion. A copy of the original  
correspondence shall be retained pending disposition of any appeals.  
 
Contraband defined in t he penal co de or code of criminal procedure as illegal shall be turned  
over to the  criminal investigation division and disposed of a ccording to law. If curre ncy, money 
orders, or checks are discovered in either incoming or outgoing mail, they will be deposited into  
the inmate correspondent’s individual trust fund account.  
 
Outgoing non-privileged correspondence is delivered unopened to the jail staff. The staff person 
may choose to read a letter, should s/he feel it is advisable to do so. 
 
A log will be kept of all  incoming and outgoing  correspondence and will incl ude the name and  
address of both the sender and the addressee. 
 
Inmates may receive only correspon dence through the mail. No clothing , shoes, foo d, etc. are 
allowed. Publicatio ns such as new spapers, books, magazines, newsletters, brochures, and 
other written correspon dence are all specifical ly allowed, as are newspaper clipp ings, pages 
from magazines, internet downloads, printout s of web pages and/or ema il messages, and any 
other type of written material which a) does not pose a threat to any of the  Defendants’  
legitimate penological interests and b) is not considered contraband. 
 
In the even t that any correspondence or its c ontents is destroyed, withheld, or otherwise  
censored (beyond being opened and read) in accordance with the terms of this section, both the 
sender and recipient shall be notifi ed of the reason for such action an d will be pr esented with 
the opportunity for an appeal as described in Section (IV) above. 
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