
UNITED STATES DISTRICT COURT 
 

FOR THE SOUTHERN DISTRICT OF OHIO 
 

WESTERN DIVISION 
       
UNITED STATES OF AMERICA,  
 
  Plaintiff,  
 
                   v.  
 
CITY OF DAYTON, OHIO, 
 
                        Defendant. 

  
 
 
 
Civil Action No. 3:08-cv-348 (TMR) 
Hon. THOMAS M. ROSE 

 
JOINT MOTION FOR A PARTIAL EXTENSION 

OF THE CONSENT DECREE 
 

 The United States of America (“United States”) and the City of Dayton (“Dayton”) 

hereby jointly move for a partial extension of the Consent Decree (“Decree”) between the parties 

for a period of six months.  The parties have fulfilled their obligations under the Decree 

regarding individual relief and the development of a firefighter selection procedure, and ask that 

the Court terminate those provisions in accordance with the timeline set forth in the Decree.  The 

purpose of the requested extension is to allow for the completion of the parties’ obligations 

regarding the development of a police officer selection procedure that complies with the 

requirements of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq., as amended 

(“Title VII”).  The parties respectfully request that the Court set a new expiration date of 

November 23, 2013 for the provisions of the Consent Decree pertaining to the police officer 

selection procedure development.  A proposed Order is attached for the Court’s consideration. 

I.  BACKGROUND 

On September 26, 2008, the United States filed the complaint in this action alleging that 

Dayton was engaged in a pattern or practice of discrimination against African Americans on the 
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basis of race in its selection procedures for police officers and firefighters in violation of Section 

707 of Title VII.  Dkt. No. 1.  The parties entered into a Consent Decree to resolve the matter and 

the Decree was filed with the Court on February 26, 2009 and amended on March 16, 2009.  Dkt. 

Nos. 16, 21.  The Court entered the Decree on November 30, 2009, following a Fairness 

Hearing, and approved the parties’ determinations regarding the distribution of individual relief 

on August 5, 2010, following a second Fairness Hearing.  Dkt. Nos. 32, 37.  

As an initial matter, the United States and Dayton have worked collaboratively in 

effectuating the terms of the Consent Decree since it was entered by the Court.  The United 

States shares Dayton’s objective in selecting the best qualified applicants to serve in the Dayton 

Police Department so that it can satisfy its public safety responsibilities.  The parties submit that 

the requested extension of the Consent Decree previously entered in this case is consistent with 

this objective as it permits the City’s development of a lawful written examination for police 

officer candidates.  For the reasons that follow, the parties agree that not all of the original 

purposes of the Decree can be fulfilled prior to the date that the Decree is set to expire without 

the extension being requested here.  See Decree, Dkt. No. 21.3, para. 8.   

The first purpose is to ensure that Dayton does not violate Title VII with regard to 

African American applicants and its selection procedures for police officers and firefighters 

going forward.  Id. at para. 8(a).  This purpose is addressed by enjoining Dayton from using its 

previous selection procedures and requiring Dayton to develop new procedures that comply with 

Title VII.  Id. at paras. 9-13. The second purpose of the Decree is to provide remedial relief to 

individuals who were denied employment with Dayton due to the challenged employment 

practices.  Id. at para 8(b).  This purpose was accomplished by establishing a $450,000 

settlement fund that was paid out to claimants and the hiring of police officer and firefighter 
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claimants on a priority basis with retroactive seniority.  Id. at paras. 28-29, 64, 66; Exh. 1, Evans 

Declaration, paras. 2-3. 

Pursuant to Paragraph 73, the Decree expires upon the later of two dates:  thirty-six 

months after the entry of the Decree or the fulfillment of the parties’ obligations regarding 

individual relief.  Id.  Thirty-six months after final entry of the Decree was November 30, 2012.  

The final individual relief obligations are expected to be fulfilled on May 23, 2013, with the 

crediting of retroactive seniority to the final priority hire claimants.  See Ex. 2, Letter from E. 

Banaszak to the Court dated May 2, 2012; Exh. 1, Evans Declaration, para. 3.  Therefore, the 

Decree is currently set to expire on May 23, 2013.  Paragraph 75 of the Decree affirms that the 

Court retains jurisdiction to enter additional orders as may be necessary to effectuate the 

purposes of the Decree.     

II. PURPOSE OF REQUESTED EXTENSION 

Paragraphs 12 through 15 of the Consent Decree set out a process through which Dayton 

must develop new selection procedures for police officers and firefighters that comply with Title 

VII and enable Dayton to select qualified officers for these critical public safety positions.  See 

Dkt. No. 21.3.  The Decree requires that Dayton provide information regarding its development 

process to the United States, so that the United States may review the information, provide 

advice, and seek Court intervention if it believes that Dayton’s proposed new procedures do not 

comply with the law.  Id.   

The parties have been engaged in a cooperative dialogue regarding the development of 

new selection procedures for police officers and firefighters since the entry of the Decree.  

Dayton developed and administered a selection procedure for firefighters in 2012 that Dayton 

intends to continue to utilize for future firefighter hiring.  See Exh. 1, Evans Declaration, para. 4.  
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Therefore, the parties’ obligations regarding the development of a selection procedure for 

firefighters have been completed.  While Dayton successfully administered a police officer exam 

in 2011, future use of this exam was impractical, and both Dayton and the United States agreed 

at that time that a different selection process would be developed and used.  Id. at para. 5.  

However, this second round of development for the police officer selection process is not yet 

finished.  Id. 

Dayton has proposed a written examination for police officers that it intends to 

administer in June 2013, which is after the current expiration date of the Decree.  Id.  A crucial 

step in exam development is analyzing the data from the exam administration to determine 

whether the exam functioned as its developers intended it to.  See Exh. 3, Jones Declaration, 

para. 4.   Therefore, several important aspects of the exam development process cannot be 

completed until after the exam is given to candidates. Id. at paras. 3, 5.  Following the 

administration of the examination, Dayton will need to collect the data from the exam 

administration, assess whether the exam functioned as intended, determine the most appropriate 

method of use, and establish an eligible list.  Id. at para. 4; Exh. 1, Evans Declaration, para. 5.  

This process is expected to take several months.  Exh. 1, Evans Declaration, para. 5.   

The United States, with the assistance of its expert Dr. David Jones, has provided 

extensive feedback during the police officer exam development process.  The parties are 

concerned that the expiration of the Decree prior to the completion of the exam development 

process will have a negative effect on the remainder of that process.  Therefore, the parties are 

requesting a six month extension of the police officer selection procedure development 

provisions of the Decree. 
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III. CONCLUSION 

For the reasons discussed above, the parties respectfully request that the Court set a new 

expiration date of November 23, 2013 for the provisions of the Consent Decree pertaining to the 

development of a lawful police officer selection procedure and that the Court terminate the 

Consent Decree provisions relating to individual relief and the firefighter selection procedure. 

 

Respectfully submitted, 
 
THOMAS E. PEREZ 
Assistant Attorney General 
Civil Rights Division 
 
Delora Kennebrew 
Chief 
Employment Litigation Section 
 
 
By:    /s/ Elizabeth B. Banaszak                
Esther G. Lander (DC Bar No. 461316) 
Deputy Chief 
Elizabeth B. Banaszak (IL Bar No. 6299035) 
Trial Attorney 
Attorneys for United States of America 
U.S. Department of Justice 
Civil Rights Division 
Employment Litigation Section 
950 Pennsylvania Avenue, N.W. 
Patrick Henry Building, Room 4236 
Washington, D.C. 20530 
Telephone: (202) 305-4071 
Facsimile: (202) 514-1005 
Elizabeth.Banaszak@usdoj.gov  
 
Attorneys for Plaintiff United States 

 

JOHN J. DANISH #0046639 
     CITY ATTORNEY  
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     By:    /s/ John C. Musto 
     John C. Musto #0071512 
     Assistan t City Attorney 
     101 West Third Street 

P.O. Box 22 
     Dayton, Ohio 45401 
     (937) 333-4100 
     (937) 333-3628 FAX 
 

Attorneys for Defendant City of Dayton
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Certificate of Service 

 
 I certify that today, May 10, 2013, a copy of the forgoing Joint Motion for a Partial 
Extension of the Consent Decree will be served upon counsel for the City of Dayton and counsel 
for intervenors, Fraternal Order of Police, Lodge 44 and International Association of Fire 
Fighters, Local 136 via the ECF system. 
 
 

/s/ Elizabeth Banaszak       
Elizabeth B. Banaszak (IL Bar No. 6299035) 
Trial Attorney 
Attorney for United States of America 
U.S. Department of Justice 
Civil Rights Division 
Employment Litigation Section 
950 Pennsylvania Avenue, N.W. 
Patrick Henry Building, Room 4236 
Washington, D.C. 20530 
Telephone: (202) 305-4071 
Facsimile: (202) 514-1005 
Elizabeth.Banaszak@usdoj.gov 
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UNITED STATES DISTRICT COURT 
 

FOR THE SOUTHERN DISTRICT OF OHIO 
 

WESTERN DIVISION 
       
UNITED STATES OF AMERICA,  
 
  Plaintiff,  
 
                   v.  
 
CITY OF DAYTON, OHIO, 
 
                        Defendant. 

  
 
 
 
Civil Action No. 3:08-cv-348 (TMR) 
Hon. THOMAS M. ROSE 

 
[PROPOSED] ORDER 

 Upon consideration of the Joint Motion of Plaintiff United States and Defendant City of 

Dayton, it is hereby ORDERED this ________ day of _______________, 2013, that the 

provisions of the Consent Decree between the parties related to the development of a selection 

procedure for police officers are EXTENDED and shall now expire on November 23, 2013 and 

that the remainder of the Consent Decree is TERMINATED. 

 

             

      ____________________________________ 

      THOMAS M. ROSE 
      UNITED STATES DISTRICT JUDGE 
  

 

Case: 3:08-cv-00348-TMR Doc #: 41-4 Filed: 05/10/13 Page: 1 of 1  PAGEID #: 1084


