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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

ERIC STEWARD, by his next friend
and mother, Lillian Minor, et al.,

Plaintiffs,

V.

RICK PERRY, Governor of the State of
Texas, et al.,

Defendants.

THE UNITED STATES OF AMERICA,

Plaintiff-Intervenor,
V.

THE STATE OF TEXAS,

Defendant.

Case No. SA-5:10-CV-1025-0G

JOINT MOTION FOR ENTRY OF INTERIM SETTLEMENT AGREEMENT AND

STAY OF PROCEEDINGS., WITH BRIEF IN SUPPORT

Plaintiffs, Defendants, and the United States (collectively, “Parties”) jointly move this

Court to enter the Interim Settlement Agreement, attached as Exhibit A, as an order of the Court

and to stay the litigation, except as to the Parties’ Joint Motion to Amend the Protective Order

(Dkt # 176) and further proceedings relating to compliance with the Interim Agreement, if

necessary.

Joint Motion for Entry of Interim Settlement
Agreement and Stay of Proceedings
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BACKGROUND

A. Summary of Plaintiffs’ and the United States’ Claims and Defendants’ Responses

In th is la wsuit, P laintiffs a nd th e U nited S tates a llege th at D efendants u nnecessarily
segregate i ndividuals w ith developmental d isabilities' in nursing facilities, in violation of the
Americans with Disabilities Act (“ADA”), 42 U .S.C. §§ 12132 -12134, and Section 504 of the
Rehabilitation A ct of 1973 (“Section 504”),29 U .S.C. § 794.  Plaintiffs further allege th at
Defendants ha ve vi olated t he rights of individuals w ith de velopmental disabilities in nursing
facilities under several sections of Title X IX of the Social Security Act, 42 U .S.C. § 1396a, et
seq. (“Medicaid Act”), including the Preadmission Screening and Resident Review (“PASRR”)
provisions of the 1987 Nursing Home Reform Act, 42 U.S.C. § 1396r, ef seq.

Defendants have moved to dismiss Plaintiffs’ Medicaid A ct claims on gr ounds of both
lack of jurisdiction and failure to state a cognizable claim. (Dkt. #s 30, 32, 67.) Defendants have
not yet filed an answer to Plaintiffs’ complaint. Defendants have answered the United S tates’
Complaint in Intervention, asserting the fundamental alteration defense to the ADA and Section
504 claims. (Dkt. # 143.)

B. Procedural Background

Plaintiffs filed their original Complaint in this action on D ecember 20, 20 10. (Dkt. # 1.)

Thereafter, P laintiffs amended th eir C omplaint tw ice.? Plaintiffs’ live pleading is the S econd

Amended Complaint (Dkt. # 173), filed on July 19, 2013.

! “Developmental disability,” for purposes of this Motion, refers to individuals with intellectual disabilities or
related conditions.

2 On October 4, 2011, this Court issued an Order (Dkt. # 62) lifting the stay imposed on September 27, 2011 (Dkt. #
58), to allow Plaintiffs to file their Amended and Supplemental Complaint (“First Amended Complaint”) (Dkt. #
63). On March 12, 2013, Plaintiffs filed a motion for leave to file a Second Amended and Supplemental Complaint
(“Second Amended Complaint”) (Dkt. # 162), which Defendants opposed on March 19, 2013 (Dkt. # 164). The
Court granted Plaintiffs’ motion on July 19, 2013 (Dkt. # 172), and filed the Second Amended Complaint the same
day (Dkt. # 173).
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Defendants filed a motion to dismiss Plaintiffs’ original Complaint on March 8, 2011
(Dkt. #s 30, 32),3 and a Partial Motion to Dismiss the First Amended Complaint on November 4,
2011 (Dkt. # 67). The Partial Motion to Dismiss remained pending until the Court’s order of
July 25, 2013, denying all pending motions. (Dkt. # 175.)

Plaintiffs filed a Motion for Class Certification on January 19, 2011 (Dkt. #s 13, 14), and
thereafter amended their class motion twice (Dkt. #s 94, 174).* Defendants responded in
opposition to both the original class motion (Dkt. # 20)° and the first amended class motion (DKkt.
# 125). The Court denied the original class motion as moot on July 23, 2012, after Plaintiffs
filed the first amended class motion. (Dkt. # 107.) The first and second amended class motions
were pending when the Court issued its order of July 25, 2013, denying all pending motions.
(Dkt. # 175.)

The United States moved to intervene in the lawsuit on June 22, 2011. (Dkt. # 53.)6 The
Court granted the United States’ motion to intervene on September 20, 2012 (Dkt. # 136), and
filed the Complaint in Intervention the same day (Dkt. # 137). Defendants answered the

Complaint in Intervention on October 24, 2012. (Dkt. # 143.)

® The Court denied Defendants’ original motion to dismiss as moot on July 23, 2012 (Dkt. # 107), after Plaintiffs
amended their First Amended Complaint.

* Plaintiffs filed the first amended class motion on July 9, 2012. (Dkt. #94.) On March 12, 2013, Plaintiffs filed a
motion for leave to file a Second Amended Motion for Class Certification (Dkt. # 162), which Defendants opposed
on March 19, 2013 (Dkt. # 164). The Court granted Plaintiffs’ motion on July 19, 2013 (Dkt. # 172), and filed the
second amended motion for class certification the same day (Dkt. # 174).

> Defendants responded to the original class motion on January 26, 2011, by filing a Motion to Abate Plaintiffs’
Motion for Class Certification (Dkt. # 20), which Plaintiffs opposed (Dkt. # 21). On September 27, 2011, the Court
granted Defendants’ motion to abate and stayed all proceedings in the case. (Dkt. # 58.)

® Defendants’ opposed the intervention on July 19, 2011. (Dkt. # 56.)

Joint Motion for Entry of Interim Settlement
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On September 12, 2012, this Court heard oral argument on Defendants’ Partial Motion to
Dismiss, Plaintiffs’ first amended Motion for Class Certification, and the United States’ Motion
to Intervene.

On July 19, 2013, the Court granted Plaintiffs” March 12, 2013 motion for leave to file a
Second A mended C omplaint and a S econd A mended M otion for C lass C ertification ( Dkt. #
172), and the Second Amended Complaint and Second Amended Motion for Class Certification
were filed the same day (Dkt. #s 173, 174). Pursuant to applicable rules, Defendants’ deadline to
respond to Plaintiffs” Second Amended Motion for Class Certification would have been July 26,
2013, Local Rule CV-7(e)(2), andthe de adline t o r espond t o P laintiffs’ S econd A mended
Complaint would have been August 2, 2013, FRCP 15(a)(3).

On July 25, 2013, the Court issued an Order for Settlement Papers, staying all deadlines,’
denying a Il pe nding m otions,® and s etting A ugust 19, 2013, a s the de adline for the parties to
submit a stipulation of dismissal or agreed judgment. (Dkt. # 175.)

C. Settlement Discussions and Interim Agreement

The Parties engaged in settlement discussions over a period of approximately six months,
and reached an interim agreement on a number of matters that they have memorialized in a two-
year Interim Agreement (the “Interim Agreement” or “IA”). The Interim Agreement is attached

hereto as Exhibit A.

’ Defendants’ deadlines for responding to Plaintiffs’ Second Amended Complaint (Dkt. # 173) and Second
Amended Motion for Class Certification (Dkt. # 174) were pending at the time of issuance of the July 25, 2013
Order.

® Defendants’ Partial Motion to Dismiss the first amended complaint (Dkt. # 67), Plaintiffs’ Amended Motion for
Class Certification (Dkt. # 94), and Plaintiffs’ Second Amended Motion for Class Certification (Dkt. # 174) were
pending at the time of issuance of the July 25, 2013 Order.

Joint Motion for Entry of Interim Settlement
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The Interim A greement, w hichb yitst ermse ndsa tt hel ateston July I,2015, °

contemplates th at the P arties will file a jo int mo tion w ith th e C ourt, a sking th at the Interim
Agreement be entered as an order of the Court, and that the case be stayed during the pendency
of the Interim Agreement. See IA, p. 15, § VIILLA.3. During the term of the Interim Agreement,
the P arties will s eek to resolve all is sues p ending in th e litigation th rough a c omprehensive
agreement. See IA, p. 15, § VIILB.1.

The two-year Interim Agreement calls for Defendants to request additional funding for
home and community-based waiver services to transition and divert a larger number of
individuals with developmental disabilities who do not oppose community-based services from
nursing facilities to the community (IA, p. 5, § III1.A.1), and to ensure the availability of certain
community services to support individuals with developmental disabilities with complex medical
needs living in the community (IA, pp. 6-10, §§ IIL.B-F). It also requires the State to perform a
one-time review to identify all individuals with developmental disabilities living in nursing
facilities (IA, p. 10, § IV.A.1), and to provide opportunities for nursing facility residents to learn
about and explore community-based alternatives (IA, p. 11, §§ IV.B.1 and IV.C.1).

Defendants will also expand their system for diverting individuals with developmental
disabilities from entering nursing facilities by tracking nursing facility referrals, offering
community-based alternatives prior to admission, and improving screening procedures to avoid
unnecessary nursing home admissions. IA, pp. 12-13, § V.

For individuals covered by the Interim Agreement, a team of key professional staff, the
individual, and his or her legally authorized representative, if any, will create an individualized

and person-centered service plan that identifies all of the necessary community-based services

® The Interim Agreement, and the Court’s jurisdiction over it, terminates on July 1, 2015, unless earlier terminated
pursuant to VIIL.C of the Interim Agreement. IA, p. 18, § VIILL

Joint Motion for Entry of Interim Settlement
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and supports. IA, pp. 6-7, § IIL.B. Each individual who does not refuse service coordination will
have a Service Coordinator who will facilitate the services identified in the service plan and will
meet with the individual at least monthly following transition or diversion from a nursing
facility. IA, pp. 7-8, § II1.C. These processes will help ensure that individuals covered under the
Interim Agreement who do not oppose community-based services will have the opportunity to
successfully live and receive services in the most integrated setting appropriate to their needs.
The Interim Agreement also provides that individuals with developmental disabilities in nursing
facilities will be provided appropriate specialized services. 1A, pp. 6-7, § IIL.B.4 and p. 14, §
VI.C.

With the help of a jointly selected Expert Reviewer, the Parties will develop outcomes,
outcome measures, and data collection processes for measuring Defendants’ implementation of
the Interim Agreement. IA, pp. 14-15, § VIL

Finally, the Interim Agreement contains dispute resolution provisions should
disagreements arise over compliance, and outlines the process for enforcement proceedings if
informal resolution fails. IA, pp. 16—17, §§ VIIL.D. Any Court order entered in accordance with
those provisions, and the Court’s jurisdiction over the order, will expire on the termination of the
Interim Agreement. IA, pp. 17-18, §§ VIILF, L.

While the Parties have not yet reached an agreement to fully resolve all issues in the
litigation, the Parties are committed to attempting to resolve the entire case through settlement.
Accordingly, the Interim Agreement includes a process by which the Parties will work together
to try to reach a comprehensive agreement in the near future, including a timeline for certain

milestones. IA, pp. 15-16, §§ VIILB, C.

Joint Motion for Entry of Interim Settlement
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ARGUMENT

A. The Court Should Approve the Interim Agreement Because the Interim Agreement
Is Constitutional, Lawful, and Accords with Public Policy

1. The Fifth Circuit Court of Appeals Requires a Deferential Review of
Voluntary Agreements to Which the United States Is a Party

The Fifth Circuit applies a deferential standard of review for approval of voluntary
agreements such as the Interim Agreement. A proposed settlement agreement to which the
United States is a party must not be unconstitutional, unlawful, contrary to public policy, or
unreasonable. United States v. Texas Educ. Agency, 679 F.2d 1104, 1108 (5th Cir. 1982) (citing
United States v. Alexandria, 614 F. 2d 1358, 1362 (5th Cir. 1980)); United States v. City of
Miami, 614 F.2d 1322, 1332-33 (5th Cir. 1980), aff’d in part on rehearing, 664 F.2d 435 (1981).
Such agreements are entitled to a presumption of validity. Texas Educ. Agency, 679 F.2d at
1108; City of Miami, 614 F.2d at 1332 (for agreements that include the government agency
charged with enforcement of the law at issue, courts can “safely assume that the interests of all
affected have been considered”). “If the suit seeks to enforce a statute, the [agreement] must be
consistent with the public objectives sought to be attained by Congress.” United States v. City of
Miami, 664 F.2d 435, 441 (5th Cir. 1981). In enacting the ADA, Congress intended it to be a
comprehensive statute to end discrimination against individuals with disabilities, including

unnecessary isolation and segregation. ' The Department of Justice has the authority to enforce

10 Congress enacted the ADA in 1990, having found that “historically, society has tended to isolate and segregate
individuals with disabilities, and, despite some improvements, such forms of discrimination against individuals
continues to be a serious and pervasive problem.” 42 U.S.C. § 12101(a)(2). The ADA provides that “[n]o qualified
individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the
benefit of the services, programs, or activities of a public entity, or be subjected to discrimination by any such
entity.” 42 U.S.C. § 12132. The ADA’s regulations require that public entities “administer services, programs and
activities in the most integrated setting appropriate to the needs of qualified individuals with disabilities.” 28 C.F.R.
§ 35.130(d). In 1999, the Supreme Court, in Olmstead v. L.C., 527 U.S. 581, 596 (1999), held that the ADA
prohibits the unjustified institutionalization of individuals with disabilities. Under Olmstead, public entities are
required to provide community-based services when (a) such services are appropriate, (b) the affected persons do

Joint Motion for Entry of Interim Settlement
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Title II of the ADA, and pursuant to congressional mandate, to issue regulations implementing
the statute. See 42 U.S.C. § 12134.

2. The Interim Agreement Is Reasonable, Lawful, and in Accord with Public
Policy and the Requirements of the Americans with Disabilities Act

The Interim Agreement, to which the United States is a party, is reasonable, lawful,
constitutional, and in accord with public policy that individuals with developmental disabilities
who do not oppose community-based services receive such services in the most integrated
setting appropriate, taking into account the State’s available financial resources and
responsibilities to the entire community of disabled individuals, as required by the ADA. The
Interim Agreement is the product of intense, arms-length, and thoughtful negotiations, and
provides that the Defendants will take specific action to improve and expand services for
individuals with developmental disabilities, in furtherance of the objectives of the ADA. The
Texas legislature approved the Interim Agreement by a concurrent resolution, and the Governor
signed that resolution. It does not contravene any law or constitutional provision.

Pursuant to the Interim Agreement, Defendants will develop additional community-based
services, expand efforts to transition individuals with developmental disabilities who do not
oppose community placement from nursing facilities to the community, and assure the provision
of community-based alternatives for eligible individuals referred for nursing facility placement,
where appropriate. The Interim Agreement furthers the purpose of the ADA by allowing
individuals with developmental disabilities in or at risk of entry into nursing facilities to have the
opportunity to live safely in integrated, community settings. For these reasons, the Court should

approve the Interim Agreement and enter it as an Order of the Court.

not oppose community-based treatment, and (¢) community-based services can be reasonably accommodated, taking
into account the resources available to the state and the needs of other persons with disabilities. Id. at 607.

Joint Motion for Entry of Interim Settlement
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B. The Court Should Grant a Stay Pending the Term of the Interim Agreement to
Allow Implementation of the Interim Agreement and Permit the Parties to
Negotiate a Comprehensive Settlement.

The Parties also request that the Court stay this action during the pendency of the Interim
Agreement, excepting a ruling on the Parties’ Joint Motion to Amend the Protective Order (Dkt.
# 176) and any proceedings relating to compliance with the Interim Agreement, in the unlikely
event that becomes necessary.

Since the Parties only have entered an Interim Agreement, rather than a final,
comprehensive agreement, a stay, rather than dismissal, is appropriate and the Parties therefore
request that the Court’s July 25, 2013 Order for final settlement papers and dismissing all
outstanding motions be vacated. ! The Parties request that the stay extend through July 1, 2015,
unless the Interim Agreement is terminated earlier upon a motion and order as permitted in
Section VIII.C of the Interim Agreement. A stay of this action will allow the Parties to focus on
negotiating a comprehensive agreement and implementing the terms of the Interim Agreement.

The Parties request that rulings on the Parties’ Joint Motion to Amend the Protective
Order and any proceedings relating to compliance with the Interim Agreement, be exempted
from the stay. The requested amendments are necessary, and the Protective Order will be
applicable to the exchange of information, if any, under the Interim Agreement.

The Parties further request that, if the stay requested herein is lifted, Defendants be

granted an extension of time to file their responses to Plaintiffs” Second Amended and

Supplemental Complaint (Dkt. # 173) and Second Amended Motion for Class Certification (Dkt.

! The Court’s Order of July 25,2013 (Dkt. # 175), reflects an apparent misunderstanding of the nature of the
settlement agreement adopted by the Parties. That Order also seeks to stay pretrial deadlines and cancels the trial
setting, but no pretrial order has ever been entered in this case, and no trial setting established. Therefore, the
Parties believe that this Order should be vacated upon entry of the order requested by this joint motion.

Joint Motion for Entry of Interim Settlement
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# 174), and that Defendants’ deadline be extended to thirty days from the date of the Court’s
order lifting the stay.

A stay is proper because it will not prejudice any party, no trial date has yet been set, and
a stay may allow the Parties to fully resolve the action. See Southwire Co. v. Cerro Wire, Inc.,
750 F. Supp. 2d 775, 778 (E.D. Tex. 2010) (“In deciding whether to stay litigation pending
reexamination, courts typically consider: (1) whether a stay will unduly prejudice or present a
clear tactical disadvantage to the nonmoving party, (2) whether a stay will simplify the issues in
question and trial of the case, and (3) whether discovery is complete and whether a trial date has
been set.”); see also Landis v. N. Am. Co., 299 U.S. 248, 254 (1936) (holding that the district
court has the inherent power to control its own docket, including the power to stay proceedings).

CONCLUSION

For the reasons stated above, the Parties ask that the Court take the following action:

1. GRANT this Motion;

2. ENTER the Interim Agreement as an order of the Court;

3. STAY the proceedings until July 1, 2015, or earlier upon a Party’s motion and court
order as provided in section VIII of the Interim Agreement, excepting a ruling on the
Parties’ Joint Motion to Amend the Protective Order (Dkt. # 176) and future
proceedings relating to compliance with the Interim Agreement, if any;

4. VACATE the Court’s July 25, 2013 Order for Settlement Papers; and

5. GRANT Defendants an extension of time to respond to Plaintiffs’ Second Amended
and Supplemental Complaint (Dkt.# 173) and Second Amended Motion for Class
Certification (Dkt. # 174) until July 31, 2015, or until thirty days following the date of

the Court’s order lifting the stay, whichever is earlier.

Joint Motion for Entry of Interim Settlement
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A proposed order is attached.

Respectfully submitted,

/s! Garth A. Corbett (by express permission)
GARTH A. CORBETT

State Bar No. 04812300

SEAN A. JACKSON

State Bar No. 24057550

Disability Rights Texas

2222 W. Barker Lane

Austin, TX 78758

(512) 454-4816 (Telephone)

(512) 454-3999 (Facsimile)

YVETTE OSTOLAZA

State Bar No. 00784703
ROBERT VELEVIS

State Bar No. 24047032
Admitted Pro Hac Vice
CASEY A. BURTON

State Bar No. 24058791
Admitted Pro Hac Vice

Weil, Gotshal & Manges LLP
200 Crescent Court, Suite 300
Dallas, TX 75201

(214) 746-7700 (Telephone)
(214) 746-7777 (Facsimile)

STEVEN J. SCHWARTZ
Admitted Pro Hac Vice
DEBORAH A. DORFMAN
Admitted Pro Hac Vice
ELIZABETH F. TONER
Admitted Pro Hac Vice
Center for Public Representation
22 Green Street
Northampton, MA 01060
(413) 586-6024 (Telephone)
(413) 586-5711 (Facsimile)

Counsel for Plaintiffs
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JOCELYN SAMUELS
Acting Assistant Attorney General
Civil Rights Division

EVE L. HILL
Deputy Assistant Attorney General
Civil Rights Division

JONATHAN M. SMITH
Chief
Special Litigation Section

BENJAMIN O. TAYLOE, JR.
Deputy Chief
Special Litigation Section

/s/ Regan Rush

REGAN RUSH (D.C. Bar No. 980252)
ALEXANDRA L. SHANDELL
(D.C. Bar No. 992252)

Admitted Pro Hac Vice

Trial Attorneys

Special Litigation Section

Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Ave. NW, PHB
Washington, DC 20530

(202) 514-6255 (Telephone)
(202) 514-6903 (Facsimile)
Regan.Rush@usdoj.gov

Counsel for the United States
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HONORABLE GREG ABBOTT
Attorney General

DANIEL T. HODGE
First Assistant Attorney General

DAVID MATTAX
Deputy Attorney General for Defense Litigation

JAMES “BEAU” ECCLES
Chief, General Litigation Division

/s/ Nancy K. Juren (by express permission)
NANCY K. JUREN
Assistant Attorney General
Attorney in Charge
Texas Bar No. 11059300
DARREN G. GIBSON
Assistant Attorney General
Texas Bar No. 24068846
ANGELA V. COLMENERO
Assistant Attorney General
Texas Bar No. 24048399
AMANDA COCHRAN-McCALL
Assistant Attorney General
Texas Bar No. 24039526
ANDREW STEPHENS
Assistant Attorney General
Texas Bar No. 24079396
AMY PENN
Assistant Attorney General
Texas Bar No. 24056117
MARC RIETVELT
Assistant Attorney General
Texas Bar No. 24043892
MICHAEL PATTERSON
Assistant Attorney General
Texas Bar No. 24074868
General Litigation Division
P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548
(512) 463-2120 (Telephone)
(512) 320-0667 (Facsimile)

Counsel for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on August 19, 2013, a copy of the foregoing was filed electronically.
Notice of this filing will be sent by e-mail to all parties by operation of the Court’s electronic
filing system. Parties may access this filing through the Court’s CM/ECF System.

/s/ Regan Rush
REGAN RUSH

D.C. Bar No. 980252
Admitted Pro Hac Vice

Trial Attorney

Special Litigation Section
Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue, N.W. - PHB
Washington, D.C. 20530
Telephone:  (202) 514-6255
Facsimile: (202) 514-6903
Regan.Rush@usdoj.gov

Counsel for the United States
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ERIC STEWARD, et al.,
Plaintiffs

V.

RICK PERRY, Governor of the State of Texas,

etal.,

Defendants

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

Case No. 5:10-CV-1025-OG

THE UNITED STATES OF AMERICA,
Plaintiff-Intervenor

V.

THE STATE OF TEXAS
Defendant

LoD L LD LD LD L LD LN LD L LD LN LD O O

INTERIM SETTLEMENT AGREEMENT

1. Introduction

A.

The Parties. Plaintiffs are Eric Steward, by his next friend and mother, Lillian
Minor; Linda Arizpe, by her next friend and guardian, Rudy Arizpe; Andrea
Padron, by her next friend and guardian, Rosa Hudecek; Patricia Ferrer, by her
next friend and mother, Petra Ferrer; Benny Holmes, by his next friend and
guardian, Priscilla Holmes; Zackowitz Morgan, by his next friend and guardian,
Sharon Barker; The Arc Of Texas, Inc.; and the Coalition Of Texans With
Disabilities, Inc. (“Plaintiffs”). Plaintiff-Intervenor is the United States (“United
States). Defendants are the State of Texas; Rick Perry, in his official capacity as
Governor of The State of Texas (“Governor”); Kyle L. Janek, in his official
capacity as Executive Commissioner of the Texas Health and Human Services
Commission (“HHSC”); and Jon Weizenbaum, in his official capacity as
Commissioner of the Texas Department of Aging and Disability Services
(“DADS”). Hereinafter, Defendants the State of Texas, Governor, HHSC, and
DADS are referred to collectively as “the State.” The Plaintiffs, the United
States, and the State are hereinafter referred to collectively as “the Parties.”

The Lawsuit. Plaintiffs filed suit against Defendants HHSC, DADS, and the
Governor on December 20, 2010, asserting claims under the Americans with
Disabilities Act, 42 U.S.C. § 12132 et seq. (“ADA”), Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794, and several sections of Title XIX of
the Social Security Act, 42 U.S.C. § 1396a, et seq. (“Medicaid Act”), including
the Preadmission Screening and Resident Review (“PASRR”) provisions of the
1987 Nursing Home Reform Act, 42 U.S.C. § 1396r, et seq. (“NHRA”).
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Plaintiffs’ claims were brought under 42 U.S.C. § 1983 (“Section 1983”), and
were brought on behalf of themselves and a purported class. Plaintiffs’ live
pleading is the Amended and Supplemental Complaint, filed October 4, 2011
(Docket # 63). A Second Amended Complaint (Docket # 162-1) to add ten
additional named plaintiffs was filed on March 12, 2013 and is pending before the
Court. The United States was granted leave to intervene, and filed its Complaint
in Intervention against the State of Texas (Docket # 137), on September 20, 2012.
The United States asserts claims under Section 504 of the Rehabilitation Act and
Title IT of the ADA. In general terms, the litigation brought by Plaintiffs and the
United States concerns individuals with IDD residing in nursing facilities and at
risk of admission to nursing facilities. Hereinafter, the above-styled and
referenced litigation, Steward et al. v. Perry, et al; United States v. Texas, Case
No. 5:10-CV-1025-OLG, United States District Court for the Western District of
Texas, San Antonio Division, is referred to as “the Lawsuit.”

Interim Agreement and Comprehensive Agreement. The Parties enter into
this agreement (“Interim Agreement” or “Agreement”) in order to resolve as
many issues as possible related to the Lawsuit for a limited time period, while still
seeking to resolve all issues in the Lawsuit pursuant to a comprehensive
agreement (“Comprehensive Agreement”) without the expense, risks, delays, and
uncertainties of litigation.

By entering into this Agreement, the State does not admit to the truth or validity
of any claim made against it by Plaintiffs and the United States.

This Agreement applies only to the Target Population as defined herein.

The Parties acknowledge that the Court has jurisdiction over this action pursuant
to 28 U.S.C. § 1331; 28 U.S.C. § 1345; and 42 U.S.C. §§ 12131-12132, and that
the Court is empowered to enter this Agreement. Venue is proper in this district
pursuant to 28 U.S.C. § 1391(b).

Definitions

A.

“CFC” means “Community First Choice Options,” a new program that the State
intends to create to provide attendant and other services for eligible individuals
living in the community. CFC would offer an opportunity for eligible individuals
to receive person-centered community-based services to assist in the prevention of
placement in a nursing facility. See 42 U.S.C. § 1396n(k); 42 C.F.R. § 441.500 et
seq. If approved by CMS, the CFC program is targeted for implementation
beginning September 1, 2014.

“CMS” means the United States Department of Health & Human Services
Centers for Medicare & Medicaid Services.

“Department of Aging and Disability Services” or “DADS” means the Texas
state agency that provides long-term services and supports for individuals who are
aging, for individuals with IDD, and for individuals with physical disabilities.
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D. “Home and Community-based Services waiver” or “HCS waiver” means the
array of services and supports provided under the State’s Home and Community-
based Services waiver as approved by CMS as of the Effective Date of this
Agreement.

E. “ICF/IID” means Intermediate Care Facilities for Persons with Intellectual
Disabilities that provide health and habilitation services to individuals with IDD.

F. “IDD” for purposes of this Agreement means an intellectual disability, related
condition, or both.

G. “Intellectual disability” or “ID” means significantly subaverage general
intellectual functioning existing concurrently with deficits in adaptive behavior
and originating before the age of 18. “Subaverage general intellectual
functioning” refers to measured intelligence on standardized psychometric
instruments of two or more standard deviations below the age-group mean for the
tests used.

H. “LAR” means legally authorized representative. A “legally authorized
representative” means a person authorized by law to act on behalf of an individual
with regard to a matter described in this Agreement, which may be the guardian
of an adult individual or a surrogate decision maker under Texas Health and
Safety Code §313.004.

L “Local Authority” means an entity to which the Health and Human Services
Commission delegates authority and responsibility within a specified region for
the planning, policy development, coordination, resource development and
allocation, and for supervising and ensuring the provision of services to
individuals with IDD in one or more local service areas.

J. “PASRR Level I’ or “PASRR Level I screening” means the process of identifying
individuals who are suspected of having IDD and therefore require a PASRR
Level II evaluation. A PASRR Level I screening is further described and defined
in 42 C.F.R. §§ 483.112(a) and 483.128.

K. “PASRR Level II” means a face-to-face evaluation performed by a Local
Authority to assess: (1) whether the individual’s needs could be met in the
community through alternate placement options; (2) the individual’s need for
inpatient care, whether in a nursing facility or other setting such as an ICF/IID;
and (3) the individual’s need for specialized services. A PASRR Level II
evaluation is further described and defined in 42 C.F.R. §§ 483.112, 483.132, and
483.136.
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L. “Related condition” means a severe, chronic disability that meets all of the
following conditions:

I. It is attributable to—
a. Cerebral palsy or epilepsy; or
b. Any other condition, other than mental illness, found to be closely
related to Intellectual Disability because this condition results in
impairment of general intellectual functioning or adaptive behavior
similar to that of individuals with intellectual disabilities, and
requires treatment or services similar to those required for these
persons.
2. It is manifested before the person reaches age 22.
3. It is likely to continue indefinitely.
4. It results in substantial functional limitations in three or more of the
following areas of major life activity:
a. Self-care.
b. Understanding and use of language.
c. Learning.
d. Mobility.
e. Self-direction.
f. Capacity for independent living.
M. “Specialized services” means services for the Target Population in nursing

facilities identified by the PASRR Level II. Specialized services are further
described and defined in 42 C.F.R. §§ 483.116, 483.120(a)(2), 483.136,
483.440(a)(1)), and 42 U.S.C. § 13961(e)(7)(G)(iii).

N. Target Population:

1.

“Target Population” as used in this Agreement means individuals with
IDD 21 years of age or older who:

a. are in a nursing facility for more than 90 days; or

b. are determined by a PASRR Level I screening to be in need of a
PASRR Level II evaluation or are in a nursing facility for 90 days
or less.

Individuals remain in the Target Population for as long as they are in a
nursing facility and until one year after transition or diversion from a
nursing facility through enrollment in community-based Medicaid
services.

0. “Texas Home Living waiver” or “TxHmL waiver” means the array of services
and supports provided under the State’s TxHmL waiver as approved by CMS as
of the Effective Date of this Agreement.
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III.  Serving Individuals with Developmental Disabilities In the Most Integrated Setting

A. Expansion of Community Services

1.

For the biennium beginning September 1, 2013, the State will request and
make all reasonable efforts to obtain from the Texas Legislature the
necessary appropriations for the following additional services:

a. Targeted transition HCS waiver services for at least 360
individuals in Target Population II.N.1.a;

b. Targeted diversion HCS waiver services for at least 150
individuals in Target Population II.N.1.b; and

c. Targeted diversion TxHmL waiver services for 125 individuals in
Target Population I1.N.1.b.

With notice to Plaintiffs and the United States, the State may re-allocate
HCS waiver slots between II1.A.1.a and II1I.A.1.b.

Not later than 180 days after the Effective Date of this Agreement, the
State will submit to CMS an application to renew its HCS waiver to
include individuals in the Target Population with related conditions. If the
renewal is approved by CMS, the State will not exclude any otherwise
qualified individual from the Target Population because the individual has
a related condition but not an intellectual disability. If the inclusion is not
approved by CMS because of a defect in the State’s waiver renewal
application, the State will use its best efforts to correct the application.

The State will not exclude any otherwise qualified individual from the
Target Population due to the existence of complex behavioral or medical
needs. However, individuals in the Target Population must meet all
eligibility requirements of a waiver to enroll in waiver services.

If CFC is approved by the Legislature, within 180 days of the Effective
Date of this Agreement, the State will submit to CMS a State Plan
amendment for a Community First Choice Option. If the amendment is
not approved by CMS because of a defect in the State’s amendment
application, the State will use its best efforts to correct the application.

During the term of this Agreement, the State will notify Plaintiffs and the
United States of any proposed amendments to the HCS and TxHmL
waivers at least 90 days prior to submitting the amendments to CMS for
approval.

The State will include individuals with IDD in nursing facilities as a
priority population in its Promoting Independence Plan.
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B. Service Planning Team (“SPT”)

1.

The State will ensure that, through the Local Authorities, all individuals in
the Target Population have an SPT.

The State will ensure that, through the Local Authorities, the individual’s
SPT is convened at least quarterly, or more frequently if requested by the
individual or LAR, or if there is a change in service needs.

For all individuals in the Target Population, the SPT will:

a.

1l

iil.

Develop a service plan that:

Is individualized and developed through a person-centered
process. The SPT will ensure that individuals, regardless
of whether they have an LAR, will participate in the SPT to
the fullest extent possible and will receive the support
necessary to do so, including, but not limited to,
communication supports;

Identifies the individual’s strengths; preferences; medical,
nursing, nutritional management, clinical, and support
needs; and desired outcomes; and

Identifies the services and supports that are needed to meet
the individual’s needs, achieve the desired outcomes, and
maximize the person’s ability to live successfully in the
most integrated setting possible.

Assess the adequacy of the services and supports that the
individual is receiving; and

Monitor the individual’s service plan to make timely additional
referrals, service changes, and amendments to the plan as needed.

For individuals in the Target Population in nursing facilities, the SPT will:

a.

Include the following persons: the individual being served; his or
her LAR; the service coordinator; nursing facility staff familiar
with the individual’s needs; persons providing specialized services
for the individual; and, if a specific alternate placement provider
has been selected, a representative from that provider. The SPT
may include: other concerned persons whose inclusion is
requested by the individual or the LAR and, at the discretion of the
Local Authority, other persons who are directly involved in the
delivery of services to individuals with IDD;
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Identify the specific specialized services to be provided to the
individual, including the amount, intensity, and frequency of each
specialized service;

Be responsible for planning, ensuring the implementation of, and
monitoring all specialized services identified in the service plan,
and transition planning in coordination with the nursing facility’s
care planning team; and

Ensure that the individual’s service plan, including specialized
services, is integrated into the nursing facility’s plan of care and
that specialized services are planned, provided, and monitored in a
consistent manner, and integrated with the medical and nursing
services, and services of lesser intensity, provided by the nursing
facility.

5. For individuals in the Target Population living in the community, the SPT
will:
a. Include the persons specified in the rules for the program in which
the individual is enrolled;
b. Be responsible for planning, ensuring the implementation of, and
monitoring all services identified in the service plan; and
c. Determine the sufficient frequency of face-to-face service
coordination contacts based on risk factors including, but not
limited to, recent transition from a nursing facility, the assessed
need for more intensive monitoring; recent or repeat
hospitalizations; recent or repeat emergency room contacts; or
factors placing the individual at risk of readmission to a nursing
facility due to identified medical, psychiatric, or behavioral
conditions.
C. Service Coordinator
1. The State will ensure that, through the Local Authorities, all individuals in
the Target Population who do not refuse service coordination receive
service planning and coordination by a service coordinator employed by
an entity other than the nursing facility, such as a Local Authority, in
conjunction with an SPT.
2. The service coordinator will be responsible for (a) convening and

facilitating the SPT; (b) facilitating the development of the service plan;
(c) facilitating revisions to the service plan, as needed; and (d) facilitating
the coordination of services and supports.
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3. The service coordinator will meet face-to-face with each assigned
individual in the Target Population on a monthly basis, or more frequently
if needed.

4. After the individual has transitioned or been diverted from a nursing

facility admission into a community program for 180 days, the service
coordinator will meet with the individual with the frequency required by
the rules for the program in which the individual is enrolled.

5. For individuals in the Target Population in nursing facilities, the service
coordinator will:

a. Discuss with the individual and LAR a range of community
options and alternatives, facilitate visits to community programs,
and address concerns about community living;

b. Ensure that the individual receives the educational and
informational activities described in VI.A; and

c. Facilitate coordination between an individual’s service plan and
the nursing facility’s plan of care.

6. For individuals in the Target Population in nursing facilities transitioning
to the community, the service coordinator will facilitate the SPT’s
transition planning responsibilities under IV.B and IV.C, including the
development of a Community Living Discharge Plan pursuant to IV.B.2.

7. For individuals in the Target Population in the community, the service
coordinator will:

a. Inquire about any recent hospitalizations, emergency department
contacts, increased physician visits, or other crises, including
medical crises. If an individual experiences an increase in
hospitalization, emergency room contacts, and/or crises, the
service coordinator will convene the SPT to identify all necessary
modifications to the individual’s service plan and will work with
the SPT to arrange for any additional needed services or supports;

b. Record health care status sufficient to readily identify when
changes in the individual’s status occurs; and

c. Ensure that the individual receives timely initial and ongoing
assessments of medical, nursing, and nutritional management
needs.

8. Caseload ratios for service coordinators will be sufficient to effectively

meet the requirements of this Agreement and will be based on individual
needs and the person-centered planning process, recognizing that
transitioning an individual from a nursing facility to a community
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placement and that serving individuals with complex needs in the
community can require intensive service coordination.

D. Medical, Nursing, and Nutritional Management Services and Supports

1.

To ensure that medical, nursing, and nutritional management services and
supports are available in the community so that individuals in the Target
Population living in the community, including those with complex medical
needs, can receive such services in the most integrated settings appropriate
to their needs, the State will:

a. Use available outcome data and other information to work with
each Local Authority, as well as community providers and
stakeholders in each region, to identify gaps in services and to
develop and, within available authority and resources, implement a
plan to address those gaps, including the capacity of small
residential settings that provide intensive clinical services and
supports to individuals in the Target Population with the most
complex medical needs;

b. Require each Local Authority to designate one or more qualified
registered nurse, advanced practice nurse, and/or medical doctor to
provide training, technical assistance, and ongoing support, as
needed, to residential and other providers who serve individuals in
the Target Population with complex medical needs living in the
community; and

c. Develop collaborative relationships with local healthcare providers
to promote timely access to routine, preventative, and emergency
clinical services and supports (both general and specialized) for
individuals in the Target Population living in the community.

E. Integrated Day Activities

L.

All individuals in the Target Population in a nursing facility will be provided
opportunities for engaging in community activities to the fullest extent
practicable, consistent with their identified needs and preferences.

The State will ensure that individuals in the Target Population living in the
community have access to the existing array of day activities in the most
integrated settings appropriate to their needs and desires. Integrated day
activities include supported and competitive employment, community
volunteer activities, community learning and recreational opportunities,
and other integrated day activities.

Goals related to integrated day activities, including integrated
employment, must be developed and discussed by the individual’s SPT
and included in the individual’s service plan described in III.B.
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F. Community Living Options

1.

The State will serve individuals in the Target Population in the most
integrated setting consistent with their informed choice and needs by
implementing the provisions in IILF.

To facilitate individuals in the Target Population living independently in
the community, the State will provide information about and make
appropriate referrals for individuals to apply for rental or housing
assistance through all existing sources, including local, State, or federal
affordable housing or rental assistance programs (tenant-based or project-
based).

No individual in the Target Population who is in a nursing facility will be
served in another nursing facility or in a residential setting that serves
more than four individuals, and no individual in the Target Population in
the community will be served in a residential setting that serves more than
four individuals, unless the Diversion Coordinator (see V.F):

a. In consultation with the individual’s SPT, attempted and was
unable to address barriers to placement in a more integrated setting
pursuant to IV.C.5; and

b. Verified that the individual, family, and/or LAR made an informed
decision regarding alternate living options.

IV.  Planning for Transition from Nursing Facilities

A. Identification of Persons for Transition

1.

By August 31, 2014, the State will review all current nursing facility
residents to identify any residents who may have IDD, and, for any
individuals so identified, will conduct a Level II PASRR evaluation if an
evaluation was not conducted on or after May 24, 2013.

If the State becomes aware of an individual in a nursing facility whose
Level I screening should have indicated that the individual needed a Level
II evaluation but did not, the State will ensure that the Local Authority
conducts a Level II evaluation.

The State will provide a monthly report to the Local Authority that
identifies each individual in the Target Population currently in a nursing
facility whose response in Section Q of the MDS 3.0 indicated that the
individual is interested in speaking with someone about returning to the
community. The State will ensure that the Local Authority, within 30
days of receipt of this information, contacts the individual to determine
whether the individual is interested in transitioning to the community.
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The State will provide a monthly report to the Local Authority that
identifies each individual in the Target Population currently in a nursing
facility whose PASRR Level II evaluation reflects that the individual’s
needs can be met in an appropriate community setting.

The State will ensure that each Local Authority and nursing facility
identifies and reports to the Local Authority the identity of any individual
who expresses an interest in transitioning to the community to any
employee, contractor, or specialized service provider of the Local
Authority or nursing facility.

B. Planning for Transition

1.

The State will ensure, through the Local Authorities, that upon
admission to the nursing facility and at least every six months
thereafter, service coordinators will provide all individuals in the
Target Population living in nursing facilities and their LARs
information about community services and supports, and will discuss
these options with individuals and their LARs in order to better
enable the individual and LAR to make an informed decision about
transitioning, as described in VI.B.

The State will ensure, through the Local Authorities, that the SPT will
create a Community Living Discharge Plan (“CLDP”) for the individuals
in the Target Population identified in IV.A.4 and IV.A.5. The CLDP will
describe the activities, timetable, responsibilities, services, and supports
involved in assisting the individual to consider community living options,
choose a provider, and transition from the nursing facility to the
community. The SPT will develop, implement, monitor, and revise the
CLDP as necessary.

C. Transition to Community Setting

1.

The State will facilitate trial visits (including overnight visits, where
feasible) for individuals transitioning to community settings.

Enrollment in a community-based waiver program of an individual in
the Target Population transitioning from a nursing facility to a
community setting will occur within 180 days from when the Local
Authority is notified of the availability of a waiver slot for the individual,
unless DADS grants an extension to the Local Authority. The State will
maintain data about these extensions and will evaluate the data to identify
relevant trends and patterns.

All essential supports identified in the individual’s CLDP must be in
place prior to the individual’s transition to the community. This
determination will be documented.
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4. The State will develop and implement a monitoring tool to follow up
with individuals in the Target Population after their discharge from a
nursing facility to assess whether supports identified in the individual’s
CLDP are in place, to identify any gaps in care, and to address such gaps
to reduce the risk of re-admission, crises, or other negative outcomes. The
individual will receive at least three monitoring visits during the first 90
days following the individual’s move, including one within the first 7
days. The individual’s CLDP will specify the frequency of those
monitoring Vvisits.

5. In the event that an SPT makes a recommendation to maintain placement at a
nursing facility, the SPT will document the reasons for the decisions,
identify the barriers to placement in a more integrated setting, and
describe in the service plan the steps the team will take to address those
barriers.

V. Nursing Facility Diversion

A.

Diversion occurs before admission or within 90 days of admission to a nursing
facility when, consistent with the PASRR Level II evaluation, community living
options, services, and/or supports provide an appropriate alternate placement to
avoid admission to, or a stay beyond 90 days in, a nursing facility, consistent with
the individual’s choice.

The State will develop a system that tracks all referrals to nursing facilities and
ensures a PASRR Level I screening is completed for the referred individual prior
to admission. The system will notify the Local Authority and the Diversion
Coordinator (see V.F) of all referrals once the Level I is submitted electronically
to DADS.

The State will ensure that the Local Authorities conduct PASRR Level 11
evaluations for every individual in the Target Population seeking admission to a
nursing facility. The PASRR Level II evaluation will be conducted after referral
but prior to admission of the individual to a nursing facility except individuals
who are determined by the PASRR Level I screening to have either an exempted
hospital discharge as defined by 42 C.F.R. § 483.106(b)(2) or a categorical
determination that nursing facility services are needed for the individual pursuant
to 42 C.F.R. § 483.130, as approved by CMS.

The PASRR Level II evaluation will assess whether the individual can live in the
community through an alternate placement option as referenced in 42 C.F.R.

§ 483.132, and each of the fifteen domains listed in the PASRR regulations, 42
C.F.R. § 483.136; evaluate whether the individual would benefit from specialized
services; and make recommendations regarding specialized services. A report of
the reviewer’s determination will be provided to the individual and the
individual’s LAR.
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E. When conducting the PASRR Level II evaluation, the Local Authority will inform
individuals referred for admission to a nursing facility, their families, and LAR of
community options, services, and supports for which the individual may be
eligible. The Local Authority will identify, arrange, and coordinate access to
these services in order to avoid, wherever possible and consistent with an
individual’s informed choice, admission to a nursing facility.

F. The State will ensure that each Local Authority designates a Diversion
Coordinator to identify and arrange community services to divert individuals in
the Target Population from nursing facilities. The Diversion Coordinator will be
a professional who has experience in coordinating and/or providing services to
individuals with IDD, including those with complex medical needs, in the
community.

G. Individuals in the Target Population will be admitted to a nursing facility only
when the individual’s needs for specialized services can be met by the Local
Authority and by the nursing facility.

VI.  Services for Individuals with IDD in Nursing Facilities
A. Educational and Informational Activities

1. The State will ensure that, at least quarterly, the Local Authorities provide
or arrange for the provision of educational or informational activities
addressing community living options for individuals in the Target
Population in nursing facilities and their families. These activities may
include family-to-family and peer-to-peer programs, providing
information about the benefits of community living options, facilitating
visits in such settings, and offering opportunities to meet with other
individuals with IDD who are living, working, and receiving services in
integrated settings, with their families, and with community providers.

2. These educational or informational activities will be provided by persons
who are knowledgeable about community services and supports.

3. The activities required by VI.A.1 will not be provided by nursing facility
staff or others with a contractual relationship with nursing facilities, with
the exception of specialized services providers.

4. The State will publish guidelines for individuals and families seeking IDD
services on how and where to apply for and obtain services, and make the
guidelines available to individuals in the Target Population who are in
nursing facilities, and to appropriate agencies, including Local Authorities
and referring entities. These guidelines will describe the various services,
supports, and programs available to the Target Population to enable them
to reside in the community.
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The State will develop and implement a Community Living Options Information
Process (“CLOIP”) for all individuals in the Target Population who reside in
nursing facilities. The Local Authority will coordinate and ensure consistent
implementation of the CLOIP process for individuals in the Target Population in
nursing facilities in its service area.

For individuals in the Target Population in a nursing facility, the State will ensure
that the Local Authority and the nursing facility provide specialized services.

VII. Outcomes and Outcome Measures

A.

Within ninety (90) days of the Effective Date of this Agreement, as defined by
VIIL.A.1, the Parties will jointly agree on an Expert Reviewer who will be
retained by the State to assist the Parties in developing and achieving outcomes
for the State’s obligations under this Agreement.

The Expert Reviewer will be knowledgeable concerning the management and
oversight of programs and services for individuals with IDD. The Expert
Reviewer also will be knowledgeable regarding best practices concerning service
and system outcomes for individuals with IDD. The Expert Reviewer will be
independent and will not be a current employee of any Party.

Within 120 days of identifying the Expert Reviewer, the Expert Reviewer will
assist the Parties in completing the following:

1. Developing the outcomes and outcome measures for the State’s
obligations contained within III-VI of this Agreement.

2. Identifying the information and other data to be collected and reported
necessary to determine whether each of the outcomes in VII.C.1 has been
met.

3. Developing and implementing processes for analyzing, evaluating, and

validating the reported information and other data.

4. Developing and implementing protocols and a sampling methodology for
validation reviews that determine the degree to which the needs of
individuals in the Target Population are being appropriately identified and
met through person-centered planning and services; whether programs and
services are based on the individual’s strengths, preferences, needs, and
goals; whether services and supports are being provided with the requisite
intensity, frequency, and duration to meet the individual’s needs; whether
services and supports are being provided in the most integrated setting
appropriate to the individual’s needs and consistent with his or her
informed choice, and whether the individual has opportunities for
integration in all aspects of his or her life, such as living arrangement,
integrated meaningful day activities, access to community services, and
opportunities for relationships with non-staff persons. The validation
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reviews will include face-to-face interviews with individuals in the Target
Population, relevant professional staff, and other people involved in the
individual’s life, along with reviews of the individuals’ treatment records
and incident data.

Developing a schedule for reporting and providing data and information
developed pursuant to VII.C.1-4.

D. The Parties will work collaboratively with the Expert Reviewer to complete the
items in VIL.C.1-5. To develop the processes and protocols described in VII.C.3
and VII.C.4, first the Parties will confer jointly with the Expert Reviewer on the
Parties’ expectations for these provisions, following which the State will work
collaboratively with the Expert Reviewer but will share drafts of documents with
Plaintiffs and the United States.

VIII. Approval, Implementation, Termination, and Enforcement

A. Approval and Implementation

1.

The Effective Date of the Agreement is the date on which the Interim
Agreement is signed by all Parties.

Implementation of IV-VII of this Agreement will begin on the Effective
Date of the Agreement. Implementation of III of this Agreement will
begin on September 1, 2013.

The Parties agree that, within 14 days of the Effective Date of this
Agreement, they will file with the Court a joint motion to approve the
Agreement and to stay this Lawsuit during the term of this Agreement, as
set out in VIIL.I. The joint motion will request the Court to enter the
Agreement as an order of the Court.

B. Comprehensive Agreement

1.

The Parties agree that, during the term of this Agreement, they will
continue to engage in good faith negotiations regarding all terms and
conditions of a Comprehensive Agreement.

If the Parties reach a Comprehensive Agreement, the State will submit it
as soon as practicable to the Texas Legislature for approval.

The Comprehensive Agreement will be expressly conditioned on
obtaining approval by the Texas Legislature in accordance with Texas
Civil Practice and Remedies Code, Chapter 111.

If the Parties reach a Comprehensive Agreement and the Comprehensive
Agreement is approved by the Texas Legislature, all Parties will sign the
Comprehensive Agreement by no later than July 1, 2015.

Page 15 of 22



Case 5:10-cv-01025-OLG Document 177-1 Filed 08/19/13 Page 17 of 23

C. Termination Conditions and Timelines

1.

The Parties agree that, unless a timeline for achieving a condition in
VIIIL.C.2 is extended by mutual written agreement of the Parties, if a
timeline for any one of the conditions identified in VIIL.C.2 is not met,
then the exclusive remedy is that any Party may file a motion with the
Court requesting that the Agreement be voided, the order entering the
Interim Agreement be vacated, and the stay of this Lawsuit be lifted.

2. The conditions referenced in VIIL.C.1 are:

a. Agreement on all terms of the Comprehensive Agreement within
150 days of the Effective Date of the Agreement, unless all Parties
earlier agree that they have reached impasse. The Parties
anticipate the possibility of extending this timeline to no later than
July 31, 2014, in order to reach agreement with respect to the
number of transition waiver slots in future biennia and the length
of the Comprehensive Agreement;

b. Selection of an Expert Reviewer within 90 days of the Effective
Date of the Agreement pursuant to VILA;

c. Approval by CMS of the State’s amendment to the HCS waiver to
include individuals with related conditions by the process outlined
in I1I.A.3; and

d. Approval of the Comprehensive Agreement by the Texas
Legislature no later than June 1, 2015.

D. Noncompliance and Enforcement

1. Except as provided in VIIL.C, if Plaintiffs or the United States believes
that the State has failed to fulfill any obligation under this Agreement, the
Parties agree that the following process constitutes the exclusive means for
resolution of any dispute related to any such claim of noncompliance.

2. The party asserting failure of the State to comply with this Agreement
(“Complaining Party”), will give written notice to the State that, with
specificity, sets forth the details of the alleged noncompliance, including:
a. the specific provision/s of this Agreement concerning which the

alleged noncompliance is asserted; and

b. the reasons for the alleged noncompliance.

3. The State will have forty-five (45) days from the date of such written

notice to respond in writing by denying noncompliance or by proposing
steps that the State will take, and by when, to cure the alleged
noncompliance.
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4. If the State fails to respond within forty-five (45) days or denies
noncompliance, the Complaining Party may file a motion with the Court
seeking specific performance regarding the alleged noncompliance related
to the matters set out in VIIL.D.2.a, or, if the Complaining Party has
already obtained an order for specific performance regarding the same
alleged noncompliance, the Complaining Party may file a motion to
ensure compliance with the provisions of the Agreement addressed in the
order for specific performance. The Complaining Party will not initiate
any such motion without first having obtained an order for specific
performance referenced herein and having given the State at least seven
(7) business days’ notice of the intent to initiate such motion.

5. If the State timely responds by proposing curative action by a specified
deadline, the Complaining Party may accept the State’s proposal or offer a
counterproposal for a different curative action or deadline.

6. The Parties will confer in good faith to resolve any outstanding differences
regarding the proposed curative action, but a Party may seek a judicial
determination regarding the alleged noncompliance as described in
VIIL.D.4 thirty (30) days after the State’s curative action proposal if the
Parties fail to reach agreement on a plan for curative action.

7. If Plaintiffs or the United States believe that the alleged noncompliance
poses an immediate and serious threat to life or health of individuals in the
Target Population with respect to a provision of this Agreement, then all
provisions outlined in VIIL.D apply, except that the State will have two (2)
business days to respond to the notice in accordance with VIII.D.3, and
the time set out in VIIL.D.6 for a Party to file a motion described in
VIIIL.D.4 regarding the alleged serious threat to life or health will be two
(2) business days after a curative action proposal.

8. In no event will the Complaining Party seek this Court’s determination
regarding alleged noncompliance until after June 1, 2014 and the time
provided for the State to respond under VIII.D.3—4 and VIIL.D.7 above ,
except that proceedings under VIII.D.7 may be initiated before June 1,
2014.

E. In any action brought under VIIL.D, the party filing the action will have the
burden of proof.

F. Any court order entered in accordance with VIII of this Interim Agreement, and
the court’s jurisdiction over the order, will expire on the termination of this
Interim Agreement, as set forth in VIILI.

G. Except as provided in VIIL.D of this Agreement, during the term of the
Agreement, Plaintiffs and the United States will not file suit under the ADA, the
Rehabilitation Act, the Medicaid Act, or the NHRA for any claim or allegation set
forth in their pleadings in this Lawsuit.
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This Interim Agreement is expressly conditioned on obtaining subsequent
approval by the Texas Legislature in accordance with Texas Civil Practice and
Remedies Code, Chapter 111.

Termination Date. Unless earlier terminated pursuant to VIII.C, this Interim
Agreement, and the Court's jurisdiction over it, will terminate on July 1, 2015.

General Provisions

A.

This Agreement constitutes the entire integrated Agreement between the Parties.
Any modification of this Agreement will be executed in writing by the Parties and
will be filed with the Court.

The Agreement is applicable to, and binding upon, all Parties, their employees,
assigns, agents, and contractors charged with implementation of any portion of
this Agreement, and their successors in office. If the State contracts with an
outside provider for any of the services provided in this Agreement, the
Agreement will be binding on any contracted parties, including agents and
assigns.

The State agrees that it will not retaliate against any person because that person
has filed a complaint, provided assistance or information, or participated in any
other manner related to this Agreement.

The Parties will promptly notify each other of any court or administrative
challenge to this Agreement or any portion thereof, and will defend against any
challenge to the Agreement.

Each Party to this Agreement represents and warrants that the person who has
signed this Agreement on behalf of his or her entity is duly authorized to enter
into this Agreement and to bind that Party to the terms and conditions of this
Agreement.

Nothing in this Agreement will be construed as an acknowledgement, an
admission, or evidence of liability of the State under federal or state law, and this
Agreement will not be used as evidence of liability in this or any other civil or
criminal proceeding.

No person or entity is intended to be a third-party beneficiary of the provisions of
this Agreement for purposes of any other civil, criminal, or administrative action,
and, accordingly, no person or entity may assert any claim or right as a
beneficiary or protected class under this Agreement in any separate action. This
Agreement is not intended to impair or expand the right of any person or
organization to seek relief against the State or their officials, employees, or
agents.

This Agreement may be executed in counterparts, each of which will be deemed
an original, and the counterparts will together constitute one and the same
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agreement, notwithstanding that each Party is not a signatory to the original or the
same counterpart.

I. Provision of any information to the Expert Reviewer, Plaintiffs, or the United
States pursuant to this Agreement will not constitute a waiver of any privilege that
would otherwise protect the information from disclosure to third parties.

J. “Notice” under this Agreement will be provided to the following or their
successors:

For the State:
Attorney General of Texas

For Plaintiffs:
Center for Public Representation
Disability Rights Texas
Weil, Gotshal & Manges LLP

For the United States:
United States Department of Justice

[SIGNATURES ATTACHED]
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FOR THE PLAINTIFFS:

[-19-30/2

date

7/7 2073

date

/T-28/5

(:fate

Cthy Ui

Amy Mizcles, Executi/é Director
The Arc of Texas
Plaintiff

Dennis Borel, Executive Director
Coalition of Texans with Disabilities, Inc.
Plaintiff

/\7/%7}? (7 C“WW

GARTHYA. CORBETT
SEAN JACKSON
Disability Rights Texas

YVETTE OSTOLAZA
ROBERT VELEVIS

CASEY A. BURTON

Weil, Gotshal & Manges LIP

STEVEN J. SCHWARTZ
DEBORAI DORIFMAN

BETTINA TONER
Center for Public Representation

Counsel for Plaintiffs
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FOR THE UNITED STATES:

+a3]1= CeSp_ SH@ o ssmlo

date CELYN SAMRIELS
Acting Agsistant Attorney General
Civil Rights Division

EVE L. HILL
Deputy Assistant Attorney Genoral
Civil Rights Division

ALISON N, BARKOEFF
Special Counsel for Olmstead Enforcement
Civil Rights Divigion ‘

JONATHAN SMITH, Chief
Special Litigation Section
Civil Rights Division

BENJAMIN O, TAYLOE, JR.
Deputy Chief

Special Litigation Section
Civil Rights Division

2/23/13 @i A YL

date ROBERT A, KOCH
REGAN RUSH ,
ALEXANDRA SHANDELL
Trial Attorneys
Special Litigation Section
Civil Rights Division
11,8, Departent of Justice

Counsel for Plaintiff-Intervenor
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FOR THE DEFENDANTS: |
7.2.3 N/

date DAWD MORALES
General Counsel, for
RICK PERRY
Governor of Texas
Defendant

S | LTl

date KYLE L. JANEK; M.D.
Executive Commissioner, Texas Health and
Human Services Commission

Defendant
2-%)5 M

date JON WEIZENBAUM/ N
Commissioner;”1'exas Department of Aging and
Disability Services
Defendant

HONORABLE GREG ABBOTT
Attorney General

DANIEL T. HODGE
First Assistant Attorney General

DAVID MATTAX
Deputy Attorney General for Defense Litigation

JAMES “BEAU” ECCLES
Chief, General Litigation Division

8-5-13 s A Quueer

date NANCY REN
DARREN G. GIBSON
ANGELA V. COLMENERO
AMANDA COCHRAN-McCALL
ANDREW B. STEPHENS
MICHAEL PATTERSON
AMY PENN
MARK RIETVELT
Assistant Attorneys General

Counsel for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

ERIC STEWARD, by his next friend
and mother, Lillian Minor, et al.,

Plaintiffs,

V.

RICK PERRY, Governor of the State of
Texas, et al.,

Defendants.
Case No. SA-5:10-CV-1025-0G

THE UNITED STATES OF AMERICA,

Plaintiff-Intervenor,
V.

THE STATE OF TEXAS,

Defendant.

ORDER GRANTING JOINT MOTION FOR ENTRY OF INTERIM SETTLEMENT
AGREEMENT and STAY OF PROCEEDINGS

Upon consideration of the Parties’ Joint Motion for Entry of Interim Settlement
Agreement and Stay of Proceedings (“Motion”) (Dkt. # ), it is hereby:

ORDERED that the Motion is hereby GRANTED;

ORDERED that the Interim Agreement attached to the Motion as Exhibit A, is hereby entered as
an order of this Court;

ORDERED that, except for the Parties’ Joint Motion to Amend the Protective Order (Dkt. # 176)
and any motions filed with respect to compliance with the Interim Agreement as provided in
section VIIIL.C of the Interim Agreement, the above-captioned litigation is stayed until July 1,
2015, unless the Interim Agreement is terminated earlier upon a motion and order as set forth in
Section VIII of the Interim Agreement;

ORDERED that the Court’s July 25, 2013 Order (Dkt. # 175) is vacated; and
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ORDERED that if the stay imposed by this order is lifted, Defendants shall have until July 31,
2015, or until thirty days from the date of the Court’s order lifting the stay, whichever is earlier,
to respond to Plaintiffs’ Second Amended and Supplemental Complaint (Dkt. # 173) and Second
Amended Motion for Class Certification (Dkt. # 174).

SIGNED on this day of ,2013.

ORLANDO L. GARCIA
UNITED STATES DISTRICT JUDGE



