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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

UNITED STATES, 

Plaintiff, 

v. 

THE STATE OF NEW YORK and 
THE NEW YORK STATE OFFICE OF 
CHILDREN AND FAMILY SERVICES, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil No. ___ _ 

JOINT MOTION TO ENTER SETTLEMENT AGREEMENT 

The United States and the State of New York and the New York State Office 

of Children and Family Services, having entered into a Settlement Agreement 

concerning the conditions of confinement at the Finger Lakes Residential Center, 

the Lansing Residential Center·, the Tryon Residential Center, and the Tryon Girls 

Center, jointly move this Court for entry of the attached Settlement Agreement to 

resolve the abovewcaptioned case. After engaging in settlement discussions, the 

Parties have agreed to the attached Settlement Agreement to obtain more 

immediate relief and to avoid the burdens of contested litigation. The Settl~ment 

Agreement, if entered by this Court, will resolve all claims that the United States 

raises in its contemporaneously filed Complaint. 

The Parties represent to the Court that the Settlement Agreement satisfies 

all of the reqnirements of 18 USC § 3626(a). The Parties also request that the 

Court issue an order finding that the Settlement Agreement satisfies the 
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requirements of 18 U.S.C. § 3626(a)(I)(A) and that the prospective relief in the 

Settlement Agreement IS narrowly drawn and extends no further tnan necessary. 

Respectfully submitted this 14th day of July, 2010. 

ATTORNEYS FOR PLAINTIFF: 

·2· 

strhomas E. Perez 
THOMAS E. PEREZ 
Assistant Attorney General 
Civil Rights Division 

s/Samuel R. Bagenstos 
SAMUEL R. BAGENSTOS 
Principal Deputy Assistant 

Attorney General 
Civil Rights Division 

s/Judy C. Preston 
JUDY C. PRESTON 
Acting Chief 
Special Litigation Section 

s{Julie K. Abbate 
JULIE K. ABBATE 
Acting Deputy Chief 
Special Litigation Section 

s/Alyssa C. Lareau 
ALYSSAC. LAREAU 
Trial Attorney 
U.S. Department of Justice 
Civil Rights Division 
Special Litigation Section 
950 Pennsylvania Avenue. NW 
PHB 5519 
Washington, DC 20530 
Phone: (202) 305·2994 
Facsimile: (202) 514·4883 
Email: Alyssa.Lareau@usdoj.gov 
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THE STATE OF NEW YORK 

stPeter J. Kiernan 
PETER J. KIERNAN 
Counsel to the Governor 

THE NEW YORK STATE OFFICE OF 
CHILDREN AND FAMILY SERVICES 

slKaren Walker Brvce 
KAREN WALKER BRYCE 
Deputy Commissioner and General Counsel 
New York State Office of 
Children and Family. Services 

ANDREW M. CUOMO 
Attorney General of the State of New York 
ATTORNEY FOR DEFENDANTS 

By: s/Megan Levine 
MEGAN LEVINE 
Deputy Attorney General, Of Counsel 
Bar Roll No. 516377 > 

The Capitol 
Albany, NY 12224 
Phone: (518) 473-8946 
Facsimile: (518) 408-2263 
Email: Meg.Levine@ag.ny.gov 

-3-
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

UNITED STATES, 

Plaintiff, 

v. 

THE STATE OF NEW YORK and 
THE NEW YORK STATE OFFICE OF 
CHILDREN AND FAMILY SERVICES, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------) 

Civil No. ___ _ 

ORDER ENTERING SETTLEMENT AGREEMENT 

The United States and the State of New York and the New York State Office 

of Children and Family Services have determined that entering into a Settlement 

Agreement and Order concerning the conditions of confinement at the Finger Lakes 

.Residential Center, the Lansing Residential. Center, the Tryon Residential Center, 

and the Tryon Girls Center ("Settlement Agreement") (executed by all Parties on or 

before July 14, 2010), rather than contested litigation, is the best way to resolve the 

United States' claims. 

The Court finds that the Settlement Agreement satisfies all of the 

requirements of the Prison Litigation Reform Act, 18 U.S.C. § 3626(a)(I)(A) and 

that the prospective relief in the Settlement Agreement is narrowly drawn and 

extends no further than necessary. 

The Court shall retain jurisdiction over tbis case consistent with the terms of 

the Settlement Agreement, until the case is dismissed. 
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,. 

The Court shall have the power to enforce the Settlement Agreement. 

Good cause appearing, it1stllls 21lio-m-the United 

States District Court for the Northern District of New York, ORDERED: 

1. That the Parties' Joint Motion for Entry of the Settlement Agreement 

and Order hereby is GRANTED; 

2. That the Settlement Agreement be entered as an Order of the Court; 

3. That the Settlement Agreement satisfies the requirements of the 

Prison Litigation Reform Act, 18 U.S.C. § 3626(a)(I)(A); 

4. That the Court shall retain jurisdiction over this case consistent with 

the terms of the Settlement Agreement until the case is dismissed; and 

5. That the Court ·shall have the power to enforce the Settlement 

Agreement through all remedies permitted by law. 

Dated: July ~ 2010 
_ ____ , New York 

-2-

United States District Court Judge 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

) 
UNITED STATES OF AMERICA, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE STATE OF NEW YORK and ) 
THE NEW YORK STATE OFFICE ) 
OF CHILDREN AND FAMILY ) 
SERVICES, ) 

) 
) 
) 

Defendants. ) 
) 

Civil No. __ _ 

SETTLEMENT AGREEMENT 
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I. INTRODUCTION 

1. This Settlement Agreement t'Agreemenf') IS enteredllitol)etween the Omted 
States of America, through the Department of Justice (the "United States"), 
the State of New York ("State"), and the New York State Office of Children 
and Family Services ("OCFS") (collectively, "Parties") to address conditions at 
four juvenile justice facilities: the Finger Lakes Residential Center ("Finger 
Lakes," formerly known as the Louis Gossett Jr. Residential Center) and 
Lansing Residential Center ("Lansing") in Lansing, New York, and the Tryon 
Residential Center ("Tryon Boys") and the Tryon Girls Center ("Tryon Girls") 
in Johnstown, New York (collectively, "Facilities"). 

2. This Agreement resolves the investigation of the Facilities conducted by the 
United States pursuant to the Civil Rights of Institutionalized Persons Act 
("CRIPA"), 42 U.S.C. § 1997, and the Violent Crime Control and Law 
Enforcement Act of 1994, 42 U.s.C. § 14141 ("Section 14141"). 

3. On December 14, 2007, the United States notified State officials of its intent 
to investigate conditions of confinement at the Facilities. On June 2-5, June 
30-July 3, November 12-14, and November 24-26, 2008, the United States 
conducted on-site inspections of the Facilities with experts in protection from 
harm, use of force, and mental health care. 

4. The State has cooperated and negotiated in good faith with the United States 
regarding its investigation of the Facilities, provided the United States and 
its consultants full access to the toured Facilities and documents, and was 
receptive to the on-site recommendations of the Department of Justice's 
consultants. 

5. On August 14, 2009, the United States issued a Findings Letter pursuant to 
42 U.S.C. § 1997(a)(I ), which concluded that certain conditions at the 
Facilities violated the constitutional rights of juveniles committed to the 
Facilities ("Findings Letter"). 

6. · Prior to the issuance of the Findings Letter by the United States that forms 
the basis of this Agreement, in September 2008, Governor Paterson convened 
a Taslt: Force on Transforming New York's Juvenile Justice System. The 
Task Force was charged in part with examining the needs of adjudicated 
youth in the care and custody of OCFS. The United States recognizes that 
the State of New York, through the convening of the Task Force and other 
actions, has taken independent steps to transform the State's juvenile 
placement facilities. 



Case 1:10-cv-00858-FJS-DRH   Document 3   Filed 07/14/10   Page 12 of 46

7. While not named as Parties to this Agreement, the State recognizes that the 
cooperation of other state agencies will he reqllired to comply with this 
Agreement. In the event that the State enters mto contracts WIth non­
governmental third parties to perform any of the obligations identified in this 
Agreement, the State will incorporate by reference the terms and conditions 
of this Agreement into such contracts, and will take all actions reasonably 
necessary to enforce such terms and conditions. 

8. Nothing in this Agreement shall prevent the State from modifying or closing 
any or all of the Facilities or from developing alternative community 
placements for youth placed at the Facilities. 

9. This Agreement is not intended to have any preclusive effect except between 
the Parties. Should the issue of the preclusive effect of this Agreement be 
raised in any proceeding other than this civil action, the Parties agree to 
certify that this Agreement was intended to have ~o such preclusive effect. 

10. This Agreement is not intended to be used to prove deficiencies in the level of 
care provided by the Defendants at any of the Facilities in any proceeding 
other than an enforcement action between the Parties. 

11. No person or entity is intended to be a third-party beneficiary of the 
provisions of this Agreement for purposes of any civil, criminal, or 
administrative action, and accordingly, no person or entity may assert any 
claim or right as a beneficiary or protected class under this Agreement. This 
Agreement is not intended to impair or expand the right of any person or 
organization to seek relief against the State, or its officials, employees, or 
agents for their conduct; accordingly, this Agreement does not alter legal 
standards governing any such claims, including those under New York law. 

12. The Court has jurisdiction over this action pursuant to 28 U.s.C. § 1331, 
28 U.S.C. § 1345, and 42 U.S.C. § 14141. Venue is proper in this District 
pursuant to 28 U.S.C. § 1391(b). 

13. As long as the State's policies and procedures are in accordance with federal 
law and meet constitutional standards and the requirements of this 
agreement, the State of New York has the right to determine the philosophy 
by which it will operate its juvenile justice system. 

14. To the extent that the State's implementation oftrus Agreement requires the 
. exercise of professional judgment, the standard articulated in Youngberg v. 

Romeo, 457 US 307 (1982), shall be applied. 

2 
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I 

15. For purposes of this Agreement' only and in order to settle this matter, the 
Part.ies stiplllate that this Agreement complies in all respects wjth the 
provlSlons of the Pnson LItigatIon Reform Act, 18 U.S.C. § 3626(a) (,'PLRA"). 

16. The Parties stipulate and agree that all of the prospective relief in this 
Agreement is narrowly drawn and extends no further than necessary. 

17. The issue of liability has not been litigated. The Parties ask the Court to 
approve this Agreement without a full hearing on the merits, on the basis of 
the United States' complaint and the above stipulations. 

18. This Agreement shall constitute the entire integrated agreement of the 
Parties. With. the exception of the Findings Letter referenced in paragraph 5 
hereof, no prior contemporaneous communications, oral or written, or prior 
drafts shall be relevant or admissible for purposes of determining the 
meaning of any provisions herein in this litigation or in any other proceeding. 

II. DEFINITIONS 

As used in this Agreement, the following definitions apply: 

19. "Consistent with generally accepted professional standards" shall mean a 
decision by a qualified professional that substantially complies with and is 
based upon contemporary and professional judgment, practice, or standards. 

20. "Day" shall mean a calendar day. 

21. "Effective Date" shall mean the date of service of the Court executed 
Agreement on the Defendants or their representatives. 

22. "Facility" shall mean the Finger Lakes Residential Center, Lansing 
Residential Center, Tryon Girls Center, or Tryon Residential Center. 

23. "Facilities" shall mean the Finger Lakes Residential Center, Lansing 
Residential Center, Tryon Girls Center, and Tryon Residential Center, 
collectively. 

24. "Facility Administrator" shall mean the Facility Director. 

25. "Finger Lakes" shall mean Finger Lakes Residential Center, formerly called 
the Louis Gossett Jr. Residential Center, located at 250 Auburn Road, 
Lansing, New York, or any facility that is used to replace or supplement 
Finger Lakes. 

3 
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26. "Lansing" shall mean the Lansing Residential Center, located at 270 Auburn 
Road.Lansing.,New Yo~r any facility that is llsed to replace or 
supplement Lansing. 

27. "Mental health crisis" shall mean an acute disturbance of thinking, mood, 
behavior, or social relationships that requires an immediate intervention. 
Indicators of such a disturbance may include, but are not limited to: suicidal 
threats, gestures or attempts; self-injurious or self-mutilative behavior; and 
behavioral manifestations of psychiatric disorders. 

28. "OCFS" shall mean the New York State Office of Children and Family 
Services, which is responsible, for, among other things, the care, treatment, 
and rehabilitation of youth confined at the Facilities. 

29. "Psychotropic medication" shall mean any substance used in the treatment of 
mental health problems or mental illness which exerts an effect on the mind 
and is capable of modifying mental activity or behavior. 

30. "Qualified mental health professional" shall mean a mental health care 
provider authorized and sufficiently trained to provide the services he or she 
undertakes to provide. 

31. "Restraint" shall mean any method that restricts, limits, or directs an 
individual's freedom of movement, including but not limited to mechanical 
restraints (e.g., handcuffs, belly chains, leg shackles) and physical restraints 
(e.g., manual holds). The term "restraint" does not include verbal directives, 
room confinement or use of restraints for transport. 

32. "State" shall mean the State of New York, including the executive branch of 
the State government, and OCFS. 

33. "Train" shall mean to instruct an individual or individuals in the skills 
addressed, including ongoing assessment of mastery of instructional 
material. Training shall be competency based and shall incorporate testing 
and instructional methods that establish minimal standards for defining staff 
competency . 

34. "Treatment plan" shall mean a document that: sets out, in an integrated and 
coherent manner, all of the individualized treatments, behavioral 
interventions, counseling services, support services, and activities to be 
provided to a resident youth; includes individualized, specific goals and 
objectives for the resident youth to meet during his or her residence at a 
Facility; is based upon comprehensive assessments performed by an 
interdisciplinary team comprised of qualified professionals; reflects to the 

4 
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fullest extent possible the resident youth's input and family input (where 
approprjate); identifies the youth's preferences, strengths, and needs; and 
specIfies methodS to track and document progress tOward IdentIfied goars and 
objectives. 

35. "Tryon Boys" shall mean the Tryon Residential Center, located at 881 County 
Highway 107, in Johnstown, New York, or any facility that is used to replace 
or supplement Tryon Boys. 

36. "Tryon Girls" shall mean the Tryon Girls Center, located at 881 County 
Highway 107, in Johnstown, New York, or any facility that is used to replace 
or supplement Tryon Girls. 

37. "United States" shall mean the United States Department of Justice, Civil 
Rights Division, which represents the United States in this matter. 

38. "Use of force" shall mean any physical contact initiated by a staff person that 
intentionally restricts the movement of a youth, including a physical 
restraint. 

39. "Youth" shall mean any person committed by a court to OCFS and who is 
residing at a Facility. 

III. SUBSTANTIVE REMEDIAL MEASURES 

A. Protection From Harm 

40. The State shall, at all times, proviqe youth in the Facilities with reasonably 
safe living conditions as follows: 

41. Use of restraints. The State shall require that youth must not be subjected 
to undue restraints. The State shall create or modify policies, procedures, 
and practices to require that the use of restraints be~Jimited to exceptional 
circumstances, as set forth below, where all other appropriate pro-active, 
non-physical behavioral management techniques h ave been tried and failed 
and a youth poses a danger to himsel:£lherself or others. Restraints shall 
never be used to punish youth. Accordingly, restraints shall be used only in 
the following circumstances: 

1. where emergency physical intervention is necessary to protect 
the safety of any person; 

u. where a youth is physically attempting to escape the boundary 
of a Facility; or 

5 
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111 where a youth's behavior poses a substantial threat to the safety 
and order of the Facility. 

Further, the State shall: 

a. Create or modify and implement policies, procedures, and practices to 
require that in the limited circumstances when the use of restraints is 
necessary, staff shall employ only the minimum amount of physical 
control and time in restraints necessary to stabilize the situation. 

b. Create or modify and implement policies, procedures, and practices 
regarding the application of restraints to youth at heightened risk of 
physical or psychological harm from restraints, including, but not 
limited to, youth who are obese, have serious respiratory or cardiac 
problems, have histories of sexual or physical abuse, or are pregnant. 

c. Ifface-down restraints continue to be used, create or modify and 
implement policies, procedures, and practices to require that staff 
utilize them only in emergencies when less restrictive measures would 
pose a significant risk to the safety of the youth, other youth, or staff. 
In addition: 

1. Face-down restraints shall be employed for only as long as it 
takes to diffuse the emergency, but in no event shall a youth be 
restrained in a face-down position for more than three (3) 
minutes. 

11. Trained staff shall monitor youth for signs of physical distress 
and the youth's ability to speak while restrained. 

ill. Medical personnel shall be immediately notified of the initiation 
of a face-down restraint position, and the youth shall be 
immediately assessed by medical personnel thereafter. In no 
event shall more than 4 hours lapse between the end of a face­
down restraint incident and the assessment of the involved 
youth by medical staff . 

.. ··d. Prohibit the use of chemical agents such as pepper spray for 'Purposes 
of restraint. 

e. Prohibit use of psychotropic medication solely for purposes of restraint. 

6 
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f. Create or modify and implement policies, procedures, and practices to 
requjre that staff are adeqllately trained in appropriate restrajnt 
techniques, procedures to morutor the safety and health of youth while 
restrained, first aid, and cardiopulmonary resuscitation ("CPR"). The 
State shall require that only those staff with current training on the 
appropriate use of restraints are authorized to utilize restraints. 

42. Use of force. In order to adequately protect youth from excessive use of 
force at the Facilities, the State shall: 

a. 

b. 

... c. 

d. 

e. 

f. 

Continue to prohibit "hooking and tripping" youth and using 
chokeholds on youth. 

Create or modify and implement a comprehensive policy and 
accompanying practices governing uses of force, which shall provide, 
among other things, that the least amount of force necessary for the 
safety of staff and youth is used. 

Create or modify and implement policies, procedures, and practices to 
require that staff adequately and promptly document and report all 
uses of force. 

Create or modify and implement a system for review, by senior 
management, of uses of force and alleged child abuse so that they may 
use the information gathered to improve training and supervision of 
staff, guide staff discipline, and/or make policy or programmatic 
changes as needed. 

Establish procedures and practices whereby each Facility 
Administrator or his or her designee will conduct weekly reviews of the 
use of force reports and videotaped incidents involving uses of force to 
evaluate proper techniques. Upon this review, staff who exhibit 
deficiencies in technique(s) shall be prohibited from using force until 
such staff receive documented instruction on the proper technique(s). 

Train direct care staff in conflict resolution and approved uses of force 
that minimize the risk of injury to youth. The State shall only use 
instructors who have successfully completed training designed for use 
of force instructors. ·All··training shall include each staff member's 
demonstration of the approved techniques and require that each staff 
member meet the minimum standards for competency established by 
the method. Direct care staff skills in employing the method shall be 
periodically re-evaluated. Staff who demonstrate deficiencies in 
technique or method shall be re-trained at least every six months until 

7 
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they meet mjnjmum standards for competency established by the 
ethod SllpenOSory staff who are rOlltjnely jnvolved jn respondjng to 

mCldents and altercations shall be traIned to evaluate thell' 
subordinates' uses of force and must provide evaluation of the staffs 
proper use of these methods in their reports addressing use of force 
incidents. 

43. Emergency response. The State shall create or modify and implement 
policies, procedures, and practices relative to staff use of personal safety 
devices (sometimes referred to as "pins") to call for assistance in addressing 
youth behavior. To this end, the State shall: 

a. Immediately revoke the December 18, 2007 directive to staff of Finger 
Lakes to "push the pin." 

b. Create or modify policies providing staff with' guidelines as to when a 
call for assistance is appropriate. 

c. Create or modify policies and procedures regarding the 
appropriateness of the response to the situation presented. 

d. Require administrators of each Facility to submit an emergency 
response plan for review and approval in accordance with statewide 
policy. 

e. Train all Facility staff in the operation of the above policy and 
procedures. 

44. Reporting and investigation of incidents. The State shall adequately 
report, investigate, and address the following allegations of staff misconduct: 

1. inappropriate use of restraints; 

n. use of excessive force on youth; or 

ill. failure of supervision or neglect resulting in: 

(1) youth injury; or 

(2) suicide attempts or self-injurious behavior. 

To this end, the State shall: 

8 
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a. Create or modify and implement policies, procedures, and practices to 
require that such incidents or allegations are reported to appropriate 

f===========::J",:na(frJ;",-i1iild:uu:aJals--::tnat:Sucb:tepot.ting..ma.y.::be:Qone-wit1mIIt:fetl'aEDaYITft::========= 
retaliation, and that such reporting be done .in a manner that 
preserves confidentiality to the extent possible, consistent with the 
need to investigate and address allegations. 

b. Create or modify and implement policies, procedures, and practices 
providing that such incidents or allegations are promptly screened and 
which establish criteria for prioritizing Facility investigations based on 
the seriousness and other aspects of the allegation. There shall be a 
prompt determination of the appropriate level of contact between the 
staff and youth, if any, in light of the nature of the allegation andlor a 
preliminary investigation of the credibility of the allegation. The 
determination shall be consistent with the safety of all youth. The 
determination must be documented. 

c. Create or modify and implement policies, procedures, and practices to 
require that a nurse or other health care provider will question, 
outside the hearing of other staff or youth, each youth who reports to 
the infirmary with an injury regarding the cause of the injury. If, in 
the course of the youth's infirmary visit, a health care provider 
suspects staff-on-youth abuse, the health care provider shall 
immediately take all appropriate steps to preserve evidence of the 
injury, report the suspected abuse to the Statewide Central Register of 
Child Abuse and Maltreatment ("SCR"), document adequately the 
matter in the youth's medical record, and complete an incident report. 

d. Create or modify and implement policies, procedures, and practices to 
require that all allegations of staff misconduct described above are 
adequately and timely investigated by neutral, trained investigators 
and reviewed by staff with no involvement or personal interest in the 
underlying event. 

1. Such policies, procedures, and practices shall address 
circumstances in which evidence of injuries to youth, including 
complaints of pain or injury due to inappropriate use of force by 
staff, conflicts with the statements of staff or other witnesses. 

11. If a full investigation is not warranted, then the reasons why a 
full investigation is not conducted shall be documented in 
writing. In cases where a youth withdraws an allegation, a 
preliminary investigation shall be conducted to determine the 

9 
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reasons for the withdrawal and, in cases where it is warranted, 
a ~~gatio.n...will be conducted 

e. Create or modify and implement policies, procedures, and practices to 
require prompt and appropriate corrective measures in response to a 
finding of staff misconduct described above. 

f. Provide adequate training to staff in all areas necessary for the safe 
and effective performance of job duties, including training in: child 
abuse reporting; the safe and appropriate use of force and physical 
restraint; the use of force continuum; and crisis intervention and de­
escalation techniques. Routinely provide refresher traiping consistent 
with generally accepted professional standards. 

g. Create or modify and implement policies, procedures, and practices to 
require adequate supervision of staff. 

h. The State shall utilize reasonable measures to determine applicants' 
fitness to work in a juvenile justice facility prior to hiring employees 
for positions at the Facilities, including but not limited to state 
criminal bac~ground checks. The State shall update state criminal 
background checks and SCR clearances for all staff who come into 
contact with youth every two years. 

B. Meptal Health Care and Treatment 

45. The State shall provide adequate and appropriate mental health care and 
treatment to youth consistent with generally accepted professional standards 
as follows: 

46. BehaviQral treatment nrogram. The State shall provide an integrated, 
adequate, appropriate, and effective behavioral treatment program at the 
Facilities. To this end, the State shall: 

a. Create or modify and implement policies, procedures, and practices for 
an effective behavioral treatment program consistent with generally 
accepted professional standards and evidence-based principles. The 
behavioral treatment program shall be implemented throughout 
waking hours, including during school time. 

h. Create or modify and implement policies, procedures, and practices to 
require that mental health staff provide regular consultation regarding 
behavior management to direct care staff and other staff involved in 
the behavioral treatment program. 
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c Create or modify and implement policies. procedures, and practices to 
regUlarly assess the effectIveness oflhe mterventions utilized. 

d. Explain the behavioral treatment program to all youth during an 
orientation session, setting forth Facility rules and the positive 
incentives for compliance as well as the sanctions for violating those 
rules. The rules for the behavioral treatment program shall be posted 
conspicuously in Facility living units. 

47. Mental health crises. The State shall provide any youth experiencing a 
mental health crisis with prompt and adequate mental health services 
appropriate to the situation. To this end, the State shall: 

a . Train all appropriate staff, including direct care staff, on appropriate, 
positive strategies to address a youth's immediate mental health crisis, 
including a crisis manifesting in self-injurious behavior or other 
destructive behavior. Such strategies should be utilized in an effort to 
stabilize and calm the youth, to the extent possible, while awaiting the 
arrival of a qualified mental health professional. Staff shall not resort 
to uses of force, including restraints, except as provided in paragraphs 
41 and 42, supra. . 

b. Create or modify and implement policies, procedures, and practices for 
contacting a qualified mental health professional outside of r;;gular 
working hours in the event of a youth's mental health crisis or other 
emergency situation. 

c. Require that any youth who experiences a mental health crisis and 
resorts to maladaptive coping strategies, such as self-injurious 
behavior, is referred for mental health services following the resolution 
of the immediate crisis. A qualified mental health professional shall 
develop a crisis management plan in conjunction with the youth and 
his or her other mental health service providers. The crisis 
management plan shall specify methods to reduce the potential for 
recurrence through psychiatric treatment, treatment planning, 
behavioral modification, and environmental changes, as well as a 
strategy to help the youth develop and practice positive coping skills. 
Such services shall continue throughout the duration of the youth's 
commitment to the Facility. 

48. Evaluation of mental h ealth needs. The State shall require that youth 
with mental health needs are timely identified and provided adequate mental 
health services. To this end, the State shall: 
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a Create or moclif¥-andimplement..p.olicies,-pmce.d..w:es, and practices to 
require that each youth aamitted to a Facility IS comprehensIvely 
screened by a qualified mental health professional in a timely manner 
utilizing reliable and valid measures. The State shall require that any 
youth whose mental health screening indicates the possible need for 
mental health services receives timely, comprehensive, and 
appropriate assessment by a qualified mental health professional and 
referral when appropriate to a psychiatrist for a timely mental health 
evaluation. 

b. Require that any youth whose mental health screen identifies an issue 
that places the youth at immediate risk is immediately referred to a 
qualified mental health professional. The qualified mental health 
professional shall determine whether assessment or treatment is 
necessary. A determination to transfer a youth to a more appropriate 
setting on other than an emergency basis shall require consultation 
with a committee designated by OCFS' Deputy Commissioner for 
Juvenile Justice and Opportunities for Youth ("DJJOY') or his or her 
designee or successor. Such committee may include qualified mental 
health professionals at OCFS' central office. If a determination is 
made that the youth should be transferred to a more appropriate 
setting, the State shall immediately initiate procedures to transfer the 
youth to such setting. 

c. Require that assessments take into account new diagnostic and 
treatment information that becomes available , including information 
about the efficacy or lack of efficacY of treatments and behavioral 
interventions. 

d. Create or modify and implement policies, procedures, and practices to 
require that for each youth receiving mental health services, the 
youth's treating qualified mental health professional(s), including the 
treating psychiatrist, if applicable, develop a consistent working 
diagnosis or diagnoses. The diagnosis or diagnoses shall be updated 
uniformly among all qualified ment al health professionals providing 
services to the youth. 

e. Create or modify and implement policies, procedures, and practices to 
require that both initial and subsequent psychiatric evaluations are. 
consistent with generally accepted professional standards. Initial 
evaluations shall be legibly written and detailed, and shall include, at 
minimum, the following information for each youth evaluated: 
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1. cUlTent mental status; 

iii. current medications and response to them; 

iv. history of treatment with medications and rE}sponse, including 
adverse side effects or medication allergies; 

v. social history; 

vi. substance abuse history; 

vii. interviews of parents or guardians; 

viii. review of prior records; and 

·lX. explanation of how the youth's symptoms meet diagnostic . 
criteria for the proffered diagnosis or diagnoses. 

49. Use of psychotropic medications. The State shall require that the 
prescription and monitoring of the safety, efficacy, and appropriateness of all 
psychotropic medication use is consistent with generally accepted 
professional standards. To this end, the State shall: 

a. Create or modify and implement policies, procedures, and practices to 
require that any psychotropic medication is: 

1. 

11. 

lll. 

IV. 

prescribed only when it is tied to current, clinically justified 
diagnoses or clinical symptoms; 

tailored to each youth's symptoms; 

prescribed in therapeutic amounts, as dictated by the needs of 
the youth served; 

modified based on clinical rationales; and 

documented in the youth's record with: (1) the name of each·" 
medication; (2) the rationale for the prescription of each 
medication; and (3) the target symptoms intended to be treated 
by each medication. 
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b. Create or modify and implement policies, procedures, and practices for 
the...ro.utine...monitoring..of-p5¥Chotropic medicationsrIDcluding' 

1. establishing medication.specific standards and schedules for 
laboratory examinations; 

n. monitoring appropriately for common and/or serious side effects, 
including requiring that staff responsible for medication 
administration regularly ask youth about side effects they may 
be experiencing and document responses; 

111. establishing protocols for timely identification, reporting, data 
analyses, and follow up remedial action regarding adverse drug 
reactions; 

IV. monitoring for effectiveness against clearly identified target 
symptoms and time frames; 

v. requiring that such medications are used on a time-limited, 
short-term basis where such use is appropriate, and not as a 
substitute for adequate treatment of the underlying cause of the 
youth's distress; 

VI. requiring that youth are not inhibited from meaningfully 
participating in treatment, rehabilitation, or enrichment and 
educational services as a result of excessive sedation; and 

Vll. establishing protocols for reviewing such policies and procedures 
to require that they remain consistent with generally accepted 
professional standards. 

c. Require that the results of laboratory examinations and side effect 
monitoring are reviewed by the youth's psychiatrist, if applicable, and 
that such review is documented in the youth's record. 

50. Staff training on psych otr opic IIledications and psychiatr ic 
disabilit ies. The State shall create or modify policies and procedures 
requiring staff in Facilities to complete competency-based training on 
psychotropic medications and psychiatric disabilities. 

a. The training shall provide, at minimum, an overview of the 
behavioral and functional impact of psychiatric disabilities on youth, 
common treatments for such psychiatric disabilities, including both 
behavioral and pharmaceutical interventions; commonly used 
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medications and their effects, including potential adverse side effects 
and intended benefits; and warning signs that a youth may be 
suffering-a:-seriouS'Gfdverse-effect-of-a-psychotropic-medication-and-the 
immediate and follow-up actions to be taken by the staff in such an 
incident. 

b. The State shall create or modify policies, procedures, and training 
materials for staff at all Facilities as follows: 

1. Staff employed at the Facilities who routinely work directly with 
youth (but not including qualified mental health p.rofessionals or 
medical professionals) shall complete a minimum of six (6) hours 
of competency-based training regarding psychotropic 
medications and psychiatric disabilities annually for the term of 
this Agreement. Such staff includes, but is not limited to, Youth 
Division Aides, Youth Counselors, teachers, recreation staff, 
licensed practical nurses, Facility Administrators, and Deputy 
Administrators. 

11. All other staff at the Facilities shall be required to complete a 
minimum of one (1) hour of competency-based training 
regarding psychotropic medications and psychiatric disabilities 
annually for the term of this Agreement. 

51. Psychotrop ic medication refusals. The State shall create or modify and 
implement policies, procedures, and practices regarding psychotropic 
medication refusals by youth which provide, at minimum, as follows: 

a. All youth who are scheduled to receive medication shall be taken 
without the use of force to the medication administration location at 
the prescribed time. Any youth who expresses his or her intent to 
refuse medication shall communicate his or her refusal directly to 
medical staff. 

b. In circumstances where staffs verbal efforts to convince a youth to 
report to the medication administration location results in an 
escalation of a youth's aggressive behavior, staff shall not forcibly take 
the youth to receive medication. Staff shall contact a supervisor to 
report to the location. The supervisor shall document the youth's 
refusal on a medical refusal form, and shall complete an incident 
report documenting· the circumstances of the refusal, including the 
justification for not escorting the youth to medication. 
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c. A medical refusal form shall be completed each time a youth is 
sGheduled-w-'--Ooei¥e-medication-and.reiuses..-ln-Mdition-to..the..clate 
and time, youth's name, and prescribed medication which the youth is 
refusing, the form shall include an area for either the youth or a staff 
person to record the youth's stated reason for refusing medication, an 
area for the youth's treating psychiatrist to certify that slbe has 
reviewed the medication refusal form, and a signature line for the 
refusing youth. 

d. The youth's psychiatrist shall receive, review, and sign all medication 
refusal forms prior to meeting with the youth. 

e. The youth's treatment team shall address his or her medication 
refusals. 

52. Informed consent. The State shall revise its policies and procedures for 
obtaining informed consent for the prescription of psychotropic medications 
consistent with generally accepted professional standards. In addition, the 
State shall require that the information regarding prescribed psychotropic 
medications is provided to a youth and to his or her parents or guardians or 
person(s) responsible for the youth's care by an individual with prescriptive 
authority, such as a psychiatric nurse practitioner. This information shall 
include: 

1. the purpose and/or benefit of the treatment; 

ll. a description of the treatment process; 

111. an explanation of the risks of the treatment; 

IV. a statement of alternative treatments, including treatment 
without medication; and 

v. a statement regarding whether the medication has been 
approved for use in children. 

53. Treatment planning. The State shall develop and maintain adequate 
formal treatment planning consistent with generally accepted professional 
standards. To this end, the ·State shall: 

a. Create or modify and implement policies, procedures, and practices 
regarding treatment planning which address, among other elements, 
the required content of treatment plans and appropriate participants 
of a youth's treatment team. 
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b. Require that treatment teams focus on the youth's treatment plan, not 
oonater-al_documents-such..as-th~ent:Beha.v:lO:t::A:ssessment " 

c. Require that the youth is present at each treatment team meeting, 
unless the youth is not physically located in the Facility during the 
meeting or the youth's presence is similarly impracticable, and that, if 
applicable, the youth's treating psychiatrist attend the treatment team 
meeting a minimum of every other meeting. 

d. If a youth has a history of trauma, require that treatment planning 
recognizes and addresses the youth's history of trauma and its impact, 
and includes a strategy for developing appropriate coping skills by the 
youth. 

e. Require that treatment plans are individualized for each youth, and 
that treatment plans include: 

1. identification of the mental and/or behavioral health issues to be 
addressed in treatment planning; 

ll. a description of any medication or medical course of action to be 
pursued, including the initiation of psychotropic medication; 

Ill. a description of any individual behavioral treatment plan or 
individual strategies to be undertaken with the youth; 

IV. a description of the qualitative and quantitative measures to 
monitor the efficacy of any psychotropic medication, individual 
behavioral treatment plan, or individual strategies utilized with 
the youth; 

v. a description of any counseling or psychotherapy to be provided; 

VI. a determination of whether the type or level of treatment needed 
can be provided in thc youth's current placement; and 

Vll. a plan for modifying or revising the treatment plan if necessary. 
- " " -" .. 

f. Require that treatment plans are modified or revised as necessary, 
based on the efficacy of interventions, new diagnostic information, or 
other factors. The treatment plan shall be updated to reflect any 
changes in the youth's mental health diagnosis. 
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54. Substance abuse treatment. The State shall create or modify and 
implement-poliGies,pr,OGed~e8,a.nd p.r-aGtiGeS-to-xequire-that: 

a. all youth who have a suspected history of substance abuse are provided 
with adequate prevention education while residing at a Facility; and 

b. all youth who are known to have current problems with substance 
abuse or dependence are provided adequate treatment for those 
problems while residing at a Facility. 

55. Transition planning. The State shall require that each youth who has 
mental health issues, or who has been or is receiving substance abuse 
treatment, who is leaving a Facility has a transition plan. The State shall 
create or modify and implement policies, procedures, and practices for the 
development of a transition plan for each such youth . The transition plan 
shall include information regarding: 

a. mental health resources available in the youth's home community, 
including treatment for substance abuse or dependence if appropriate; 

b. referrals to mental health or other services when appropriate; and 

c. provisions for supplying psychotropic medications, if necessary, upon 
release from the Facility. 

C. Document Development and Quality Assurance 

56. Document development and revision. Consistent"with paragraph 68 of 
this Agreement, the State shall create or modify policies, procedures, 
protocols, training curricula, and practices to requir.e that they are consistent 
with, incorporate, address and implement all provisions of this Agreement .. 
In accordance with paragraph 68 of this Agreement, the State shall create or 
modify, as necessary, other written documents - such as screening tools, 
handbooks, manuals, and forms - to effectuate the provisions oftrus 
Agreement. The State shall submit all such documents to the United States 
for review and approval, which shall not be unreasonably withheld. 

57. Quality assurance programs. The State shall create or modify and 
implement quality assurance programs consistent with generally accepted ~:.~""''"' 
professional standards for each of the substantive remedial areas addressed 

. in this Agreement. In addition, the State shall: 
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. .... " .. , 

a. create or modify and implement policies and procedures to address 
pr-<>b!em~hat-are...un~xing-zhe-CO.Urse..o£.qualitjt..assm:ance 
activities; and 

b. create or modify and implement corrective action plans to address 
identified problems in such a manner as to prevent them from 
occurring again in the future. 

IV. IMPLEMENTATION AND MONITORING 

58. The State shall implement all reforms necessary to effectuate this Agreement 
within twenty· three (23) months of the Effective Date of this Agreement. If 
the State cannot fully implement the reforms required by this Agreement 
within the allotted time. the State shall notify the United States pursuant to 
paragraph 83 of this Agreement. 

59. Within two weeks of the Effective Date, the State shall communicate the 
provisions set forth in this Agreement to officials, employees, agents, 'and 
independent contractors who are involved in providing care to the youth 
confined at the Facilities. 

60. The State shall require that youth admitted prior to the Effective Date of this 
Agreement and residing at any of the Facilities are afforded all of the same 
protections and services provided by this Agreement to youth admitted on or 
subsequent to the Effective Date. 

61. Monitoring Team. Compliance with this Agreement shall be assessed by a 
Monitoring Team of two jointly selected subjed matter experts ("Monitors:') . 
consisting of one expert in the area of protection from harm and one expert in 
the area of mental health services. 

a. The State shall bear all reasonable fees and costs of the Monitoring 
Team. Payment for travel and lodging shall be at the applicable 
federal government rate. 

b. The Monitors shall be permitted to initiate and receive ex parte 
communications with all Parties. 

c . All non-public information obtained by the Monitors shall be 
maintained in a confidential manner. 

d. Except as required or authorized by the terms of this Agreement or the 
Parties acting together, no member of the Monitoring Team shall make 
any oral or written public statements - including but not limited to 
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statements to the press, conference presentations, lectures, or articles 
- with regard to: the status of the State's compliance 01' 

lloncompliance-with-this-Agreement-;--any-ae1:--or-omission-of-the:8t-ate 
or its agents, representatives or employees; or the terms of his or her 
employment on the Monitoring Team. 

e_ Except as required or authorized by the terms oftrus Agreement or the 
Parties acting together, no Monitor shall testify in any other litigation 
or proceeding with regard to the status of the State's compliance or 
noncompliance with this Agreement; any act or omission of the State 
or its agents, representatives or employees; or the terms of his or her 
employment on the Monitoring Team, unless otherwise lawfully 
compelled to do so. The Monitors may testify in this litigation 
concerning the State's compliance or noncompliance with this 
Agreement. 

f. Unless such conflict is woo.ved by both Parties, members of the 
Monitoring Team shall not accept employment or provide consulting 
services that would present a conflict of interest with their 
responsibilities under this Agreement, including being retained (on a 
paid or unpaid basis) by any current or future litigant or claimant or 
such litigant's or claimant's attorney, in connection with a claim or suit 
against the State or its departments, officers, agents or employees 
concerning matters relevant to this Agreement_ 

g. Neither Party, nor any employee or agent of either Party, shall have 
any supervisory authority over the Monitoring Team's activities, 
reports, findings, or recommendations. 

h. Members of the Monitoring Team may be terminated if both Parties 
agree and upon good cause shown. Good cause shall include any 
violation of State or federal law which reasonably calls into question 
the Monitoring Team member's fitness to continue serving as a 
member of the Monitoring Team. In the event the Parties do not agree 
upon the need for termination, the Parties agree to work in good faith 
to resolve their differences. 

62_ Monitoring Team access to Facilities and records. In order to assess 
the State!s-implementation of each substantive provision of this Agreement, ...... ,~~~ 
the Monitoring Team will conduct regular compliance reviews to ensure that 
the State has implemented and continues to implement all measures 
required by this Agreement. 
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a. The first compliance review will be conducted approximately eight (8) 
weeks..from-the....ap.p.lXUlaLo£the...mastez:...action plan as..set forth jn 
paragraph 64 ofthls Agreement. Thereafter, routme compliance 
reviews will be conducted by the Monitoring Team approximately 
every six (6) months at each of the Facilities until this Agreement is 
terminated. Such routine compliance reviews will assess the State's 
compliance with each of the substantive remedial measures set forth in 
Section III. The United States and the Monitoring Team shall consult 
with the State to schedule mutually acceptable dates for the 
compliance reviews. 

b. The United States may determine that an additional compliance 
review or reviews is necessary due to emergent issues at a Facility 
(including but not limited to the death of a youth or receipt of credible 
allegations of sexual abuse by staff of youth) or recurring problems 
with substantive provision(s) of the Agreement. If the United States 
believes that such additional compliance reviews are necessary, the 
United States and the Monitoring Team shall consult with the State to 
schedule mutually acceptable dates for such additional compliance 
reVIews. 

c. At each. compliance review, each Monitor shall have the responsibility 
and authority to independently observe, assess, review, and report on 
the State's implementation and compliance with the provisions oftrus . 
Agreement. In order to accurately assess conditions at each Facility, 
each Monitor shall: conduct on·site inspections; observe programs and 
activities; interview pertinent administrators, professional staff, direct 
care staff, and contractors; individually interview a sample of youth; 
and conduct detailed reviews of youth records and other pertinent 
documents. The Monitoring Team shall spend a sufficient amount of . 
time at each Facility in order to accurately assess day-to-day 
operations and conditions. The Monitoring Team shall be responsible 
for independently verifying representations from the State regarding 
progress toward compliance, examining supporting documentation 
where applicable. 

d. Within sixty (60) days after each compliance review, the Monitoring 
Team shall file with the Court a final consohda ted report which 
describes the steps taken by the St·ate to implement this Agreement, 
evaluates the extent to wruch the State has complied with each 
substantive provision of the Agreement, cites the evidence upon which 
such evaluation is based, and provides recommendations. Each report 
shall be provided to the Parties in draft form for comment within 
twenty·eight (28) days after each compliance review, and the Parties 
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shall have twenty (20) days after receipt of the draft report to comment 
on the report before it is finalized by the Monitoring Team. Neither 
P.my;-however, shlrJt-hlM! authurity"uvm-i;hFMunitmi:n:g-'fuam's 
reports, findings, or recommendations. 

e. For the purpose of ascertaining compliance with this Agreement, the 
Monitoring Team shall have reasonable access to: the buildings and 
grounds of each Facility; Facility documents and records; OCFS 
documents and records; Facility officials, employees, agents, and 
independent contractors; OCFS officials, employees, agents, and 
independent contractors; and youth residing at the Facilities, including 
the right to meet with youth privately. The Monitoring Team shall 
coordinate the timing of its on~site Facility visits and requests for 
documents so as to m;njrnize disruption to Facility operations and 
State employee work functions. Such access shall continue until this 
Agreement is terminated in accordance with the termination 
provisions herein. 

63. Settlement agreement coordinator. The State shall appoint a settlement 
agreement coordinator to oversee compliance with this Agreement. The 
settlement agreement coordinator shall: 

a. Develop reports regarding compliance with this Agreement and 
provide such reports to the United States and the Monitoring Team 
every six months until this Agreement is terminated. The first report 
shall be provided by the settlement agreement coordinator six months. 
after the approval of the master action plan as set forth paragraph 64 
of this Agreement. 

b. Provide to the United States and the Monitoring Team the raw data ' 
upon which each compliance report is based, any reports prepared by 
the State's technical consultants regarding compliance with this 
Agreement, and any other reports routinely submitted to the point of 
contact regarding compliance with this Agreement. 

64. Master Action Plan (MAP). Within sixty (60) days of the Effective Date of 
this Agreement, the State shall submit to the United States for review and 
approval a master action plan (":MAP") to implement the provisions of the 
Agreement. The purpose of the MAP is to provide a practical framework..,for 
the actions the State and OCFS must take on both systemic and Facility~ 
specific levels to effectuate the substantive provisions of this Agreement. It 
shall be periodically reviewed, modified, updated, and approved by the 
United States throughout the term of this Agreement. The MAP shall: 
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a. Set forth specific target and deadline dates for implementation of 
goa ls, objectives, and tasks to effectuate compliance with this 

greemen 1U a e y an e ec ve manner. 

b. Include a timeline for the revision or development of written policies, 
procedures, protocols, training materials, screening and assessment 
tools, or other documents needed to effectuate the provisions of this 
Agreement. 

c. Designate the persons responsible for oversight and implementation of 
tasks outlined in the MAP. 

d. Include copies of any written policies, procedures, protocols, training 
m·aterials, screening and assessment tools, or other documents 
relevant to the provisions of this Agreement and/or which are cited ill 
the MAP, and that have been created or revised before the completion 
of the MAP. 

Approval of the MAP and any subsequent modifications shall not be 
unreasonably withheld. 

65. If requested by the State, the United States and the Monitoring Team will 
provide technical assistance to the State in developing the initial and 
subsequent iterations of the MAP. 

66. If the United States has any objection to the MAP, it will provide its 
objections and recommended modifications to the MAP within thirty (30) 
days of receipt of the MAP from the State. 

67. The State shall evaluate its adherence to the MAP in consultation with the 
United States and the Monitoring Team on at least an annual basis and on 
the basis of those consultations. The State shall update or modify the MAP 
in consultation with the United States and the Monitoring Team to effectuate 
compliance with tills Agreement in a timely and effective manner. 

68. Document development and revision. The State shall timely revise 
and/or develop policies and procedures, forms, screening tools, blank log 
forms, and other documents as necessary to ensure that they are consistent 
with, incorporate, address, and implement all provisions of this Agreement. 

a. Within sixty (60) days of its receipt of the policies, procedures .and 
other written documents, the United States shall provide either 
written approval of each document, or written concerns or objections it 
has to the documents that include proposed revisions. Such approval 
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shall not be unreasonably withheld. In the 'event that the United 
States asserts that policies, procedures, or other written dOClIments are 
not In compliance WIth the terms of this Agreement, the PartIes will 
confer on the matter for up to thirty (30) days. If it is ultimately 
determined by the Parties that revisions are required in order to make 
such policies consistent with this Agreement, the Parties shall within 
ten (10) days, agree to a schedule for the State to submit revisions. If 
the United States does not provide written approval or concerns 
regarding a document within ninety (90) days of receipt, the document 
shall be considered approved. If, after the policies, procedures, and 
practices affected by this Agreement are implemented, any of the 
Parties determines that a policy, procedure, or practice, as 
implemented, fails to effectuate the terms of this Agreement, the State 
shall consult with the United States and revise the policy, procedure, 
or practice to effectuate the terms of this Agreement. 

69. Request for technical assistance. The United States, at its discretion, 
and the Monitoring Team agree to provide technical assistance to the State 
for policy/procedure development in general, and in particular, for 
policy/procedure and program development for girls' facilities, conflict 
resolution, appropriate use of restraints, security classification of youth, and 
positive youth development. 

70. United States access to Facilities and records. The United States and 
its attorneys shall have full and complete access to: the buildings and 
grounds of each Facility; Facility documents and records; OCFS documents 
and records; Facility officials, employees, agents, and independent 
contractors; OCFS officials, employees, agents, and independent contractors; 
and youth residing at the Facilities, including the right to meet with youth 
privately. Such access shall continue until this Agreement is terminated in 
accordance with the termination provisions herein. The United States shall 
have the right to conduct unannounced visits to the Facilities; however, the 
United States shall generally coordinate the timing of its on-site Facility 
visits and requests for documents so as to minimize disruption to Facility 
operations and State employees' work functions. 

71. Response to questions. Within thirty (30) days of the receipt of written 
questions from the United States regarding the State's compliance with this 

· •. ·,.N.· Agreement, the State shall provide the United States with written answers 
and access to any requested documents regarding the State's compliance with 
the requirements of this Agreement. The United States shall provide the 
State with written responses to any questions regarding the State's 
compliance with the Agreement within thirty (30) days of the receipt of such 
questions. 
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72 Monitors...resn on se..to gRestion s. Within thirtJL(30) days of the receipt of 
WrItten questIons tram the Omted States regardlrig a Momtor's actiVIties ill 
assessing compliance with this Agreement and/or the State's compliance with 
this Agreement, the Monitor shall provide the United States with written 
answers. 

73. N.otificati.on .of the Un ited Stat es of in cidents. The State shall notify the 
United States no later than one business day after the State becomes aware 
of the following categories of incidents: youth death; any youth injury 
resulting in transport of the youth to the emergency room or requiring 
hospitalization; and allegations of custodial sexual misconduct involving 
sexual contact. 

a. The State shall timely forward to the United States copies of all 
incident reports and final reports of investigations related to such 
incidents, as well as any autopsies, mortality reviews, and death 
summanes. 

b. For the purposes of this provision, the requirement to notify the United 
States is met when the State contacts at least one of the Special 
Litigation Section trial attorneys assigned to this matter . 

74. Confiden t iality. With respect to non-public information, the Parties agree 
that there is a valid and relevant Confidentiality Agreement in place, 
attached hereto as addendum number 1, incorporated herein and made a part 
hereof, and further agrees to continue to abide by the terms thereof. 

V. ENFORCEMENT AND TERMINATION 

75. Notice pri.or t.o judicial action . With the exception of conditions or 
practices that pose an immediate and serious threat to the life, health, or 
safety of youth, if the United States believes that the State has failed to 
substantially comply with any obligation under this Agreement, the United 
States shall give written notice of the failure to the State prior to seeking 
judicial enforcement of the Agreement. 

a. With the exceptioB>ofan immediate or serious threat to life, health, or 
safety of youth residing at the Facilities, the State shall have thirty 
(30)' days from the date of such written notice to cure the failure and 
provide the United States with sufficient proof of its cure if the failure 
can be cured within thirty (30) days. If the failure cannot be cured 
within thirty (30) days, the State shall promptly submit a plan to cure 

25 



Case 1:10-cv-00858-FJS-DRH   Document 3   Filed 07/14/10   Page 36 of 46

.• "n , .«. 

the failure, but, in any event, no later than forty-five (45) days from 
receipt of the written notice 

b. If either the State or the United States believes or if the Parties agree 
that modification of this Agreement is required to cure the failure, the 
Party or Parties shall move the Court to modify the Agreement. 

c. If the Parties agree to a plan to cure an alleged violation and the 
United States believes that the violation has still not been cured, the 
United States must provide at least fifteen (15) days notice before 
filing any motion with the Court. 

d. In the event a disagreement occurs, the United States and the State 
commit to work in good faith to resolve disputes; provided, however, 
nothing in this subparagraph shall impede resolution of a matter 
deemed by the United States to present an immediate and serious 
threat to the life, health, or safety of youth. 

e . The State reserves the right to seek judicial review, upon motion to the 
Court, in the event the United States makes a determination that the 
State has failed to substantially comply with any obligation under this 
Agreement. 

76. Exigent circumstances defense. If the United States institutes judicial 
enforcement of this Agreement, the State reserves the right to raise as a 
defense exigent circumstances in the State, including but not limited to: 

C- economic recession, fiscal constraints, necessary diversion of resources and 
personnel in the event ofw:idespread threat to public health, an act of war, or 
legal impossibility. The United States reserves the right to oppose any such 
claim. 

77. Termination. This Agreement shall terminate in accordance with the 
following conditions: 

a. The Agreement will terminate in its entirety when the United States 
certifies that the State is in substantial compliance with all provisions 
of this Agreement for twelve (12) consecutive months. 

b . The State may, at any time during the term of this Agreement, request 
that the United States certify that the State has maintained 
substantial compliance with all provisions of this Agreement for twelve 
(12) consecutive months. If the United States so certifies, this 
Agreement will terminate in its entirety. 
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c. The State may, at any time during the term of this Agreement, request 
that the United States certify that the State has maintained 
suostanttru: compli~twelve (1"2) consecutlVe montns WlthtruS 
Agreement with respect to one or more Facilities. If the United States 
so certifies, this Agreement will terminate with respect to said Facility 
or Facilities. 

d. The State may, at any time during the term of this Agreement, request 
that the United States certify that the State has maintained 
substantial compliance for twelve (12) consecutive months with a 
portion of this Agreement with respect to one or more Facilities. If the 
United States so certifies, this Agreement will terminate with respect 
to such portions in such Facilities independently of other portions of 
this Agreement. For purposes of this paragraph, "portion" shall mean 
all provisions that relate to either Section IILA or III.B of this 
Agreement. 

e. The United States shall notify the State by the fifty-eighth (58) month 
after the Effective Date of this Agreement if it has determined that the 
State will not be in substantial compliance with this Agreement, or 
portions thereof, in month sixty (60) of this Agreement. If the United 
States provides such notification, the parties shall discuss the 
anticipated date of fulfillment of the provisions of this Agreement and 
may agree to revise the MAP accordingly. If this Agreement shall not 
have terminated by the sixtieth (60) month of this Agreement, the 
United States shall notify the State every six (6) months thereafter, 
beginning with the sixty-sixth (66) month after the effective date, of 
whether it will certify that the State has been in substantial 
compliance for twelve (12) consecutive months with this Agreement, or 
portions thereof, and, if it will not so certify, the basis for its 
determination that the State has not achieved substantial compliance. 

f. If the United States certifies at any time that the State is in 
substantial compliance for twelve (12) consecutive months with: (1) 
the entirety of this Agreement pursuant to paragraphs (a), (b) or (e); 
(2) this Agreement with respect to a Facility or Facilities pursuant to 
paragraph (c); or (3) a portion of this Agreement with respect to a 
Facility or Facilities pursuant to paragraph (d); the parties shall 
jointly m0ve'the Court to dismiss this action in whole or in part. 

g. The State reserves the right to seek judicial termination of this 
Agreement if the State believes that it has been in substantial 
compliance with the provisions of this Agreement, as set forth in 
paragraphs (a) (b) (c), or (d) ofthis section and the United States 
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refuses to certify that the State has been in substantial compliance for 
twelve (12) CIDlsecutiye months. 

h. A determination that the State is in substantial compliance shall not 
be unreasonably withheld. 

1. Any alleged noncompliance must be systemic. Noncompliance with 
mere technicalities or temporary failure to comply with a period of 
otherwise sustained compliance will not constitute failure to maintain 
substantial compliance. At the same time, intermittent or temporary 
compliance during a period of sustained noncompliance shall not 
constitute substantial compliance. 

J. Pursuant to the PLRA, 18 U.S.C. 3626(b), the State reserves the right 
to seek judicial termination of this Agreement, or portions thereof, 
upon motion to the Court. The State shall give written notice to the 
United States prior to seeking such a termination. 

VI. GENERAL PROVISIONS 

78. Successors. This Agreement shall be binding on all successors, assignees, 
employees, agents, contractors, and all others working for or on behalf of the 
State. 

79. Non-retaliation. The State agrees that it shall not retaliate against any 
person because that person has provided any information or assistance to the 
United States or the Monitoring Team, has filed or will file a complaint, or 
has participated in any other manner in an investigation or proceeding 
relating to this Agreement. The State agrees that it shall timely and 
thoroughly investigate any allegations of retaliation in violation of this 
Agreement and take any necessary and legally permissible corrective actions 
identified through such investigations. 

80. Notice. "Notice" under this Agreement shall be provided by electronic mail 
and overnight delivery and shall be provided to counsel for the State of New 
York and OCFS and counsel for the United States. 

81. Defense of agreement. The Parties agree to defend the provisions of this 
Agreement. The Parties shall notify each other of any court challenges to 
this Agreement. In the event any provision of this Agreement is challenged 
in any local or state court, removal to a federal court shall be sought. 

82. No waiver for failure to enforce. Failure by either Party to enforce this 
entire Agreement or any provision thereof with respect to any deadlin~ or 
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other provision herein shall not be construed as a waiver of its right to 
enforce deadlines or provisions of this Agreement. 

83. Unforeseen delay. If an unforeseen circumstance occurs that causes a 
failure to timely fulfill any requirement of this Agreement, the State shall 
notify the United States in writing within twenty (20) days after the State 
becomes aware of the unforeseen circumstance and its impact on the State's 
ability to perform under the Agreement. The notice shall describe the cause 
of the failure to perform. and the measures taken to prevent or minimize the 
failure. The State shall take all reasonable measures to avoid or mjn;m;ze 
any such failure. 

84. ADDroDriations. The State, through the Governor" agrees to propose an 
appropriation in order to fulfill the obligations of the State under this 
Agreement in the Executive Budget each year during the term of the 
Agreement in an amount sufficient to meet its obligations hereunder, and 
will work in good faith to obtain legislative approval. 

85. Sub-headings. All subheadings in tbis Agreement are written for the 
convenience of locating individual provisions. If questions arise as to the 
meanings of individual provisions, the Parties shall follow the text of each 
provision, 

86. Severability. In the event that any provision of this Agreement is declared 
invalid for any reason by a court of competent jurisdiction, said finding shall 
not affect the remaining provisions of this Agreement. 

87. Fees and expenses. , Each Party shall bear the cost of their' fees and 
expenses incurred in connection with this matter. 

29 

..", .... ~ 



Case 1:10-cv-00858-FJS-DRH   Document 3   Filed 07/14/10   Page 40 of 46

Respectfully sutimltted, thisi- nay of ~o, 

30 

FOR THE UNITED STATES: 

THOMAS PEREZ 
Assistant Attorney General 
Civil Rights Division 

~*-. ~H-<>J 
SAMUEL R. BAGENSTOS 
Principal Deputy Assistant 

Attorney General 
Civil Rights Division 

JUDYC~ 
Acting Chief 
Special Litigation Section 

~/,j~ K aMah. bad-
IE K. ABBATE 

Acting Deputy Chief 
Special Litigation Section 

~C~ 
ALYSSA C. LAREAU 
Trial Attorney 
Special Litigation Section 
Civil Rights Division 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
PHB 5519 
Washington, DC 20530 
Telephone: (202) 305-2994 
Facsimile: (202) 514-4883 
EmaiL Alyssa.Lareau@usdoj.gov 
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Dated: 

Dated.: 

Dat:c"d.: ? pf. (0 

PETER J. KIERNAN 
Counsel to the Governor 

N WALKER RYCE 
Deputy Commissioner and General Counsel 
New York State Office of 
Children and Fatnily Services 

ANDREWM. CUOMO 
Attornoy General ofthe"State of New York 
ATTORNEY POR DEFENDANTS 

BY~ l~ MEhANLJNE . 
D!:!puty Att nay General , OfCounaeJ 
Bar Roll No. 516377 
The Capitol 
AlballY, NY 12224 
Phone: (.'ll8) 473·8946 
Facsimile: (518) 408·2263 
Email: Meg.Levine@ag.ny .gov 
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SO ORDERED THIS _ DAY OF , 2010 

U.s. DISTRICT JUDGE 

.. " 
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202 514 0212 P .a2/04 

CONFIDENTIALITY AGREEMENJ' 
. between 

THE UNITED STATES DEPARDlENT OF JUSTICE 
. and 

THE NEW YORK STATE OFFICE OF CHILDREN AND FAMILY SERVICES 

I. This;, an Agreement between the United States Department of Justice ("DOl") 

and the New Yorlc Smte Office of Children and Family SerVices ("OCFS'1 \the Parties'1 

. reganling document" records, and infomtation collected by the DOJ during the course of its 

investigation of the 1.nsiog Residential Center, Louis Gossett Jr. Residential Center, the Tryon 

Girls Center, and the Tryon Residential Center pursuant to the Cj,il Rights ofInstitutiQna1ized . . .. .-
Persons Act (CRlPA), 42 U.S.C. § 1997. 

2. All documents, including records of C\lll'e1lt aDd former resident ... nd 

non-public information about c1lI!eIlt and former.residents, shall be subject to the conditions set 

forth In this Agtl=lent . 

3. Materials incloded in , 2 ahove shall be tzcated as confidential by the 

DOJ, and shall no~ except as Provided below or with the consent of the OCFS, be shared with 

any third party. DOJ agr~ that disclosure of ,nch documents shall be limited to employees, 

agents, Consu!t.nt. or experts of the DO]. 

4. DO] agrees to maintain the materials included in 1 2 above in • confidential 

manner and shall eosure that the provisions of this Agreement are made known to agents ofDOJ 

involved in the investigation. including attOmeys, office personnel. consultants) and experts. 

DO] agre.s that disposal of confidential documents sball be by burning or shredding only. 

5. The DO) sball adhere to the requirements of Federal law and 

regulation, includingth.Freedorn oflnfomtation Act (,'FOIA',), 5 U.S.C. § 552 andJhe 
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D~artment ofJustice"TouhY'~ "'guW:ions, 28 C.F.R. § 16.21-16.29. In the event the DOr 

receives a request for materials iD.ciuded in f 2 punruant to FOrA, the Dar agra:s to assert all 

app1icable exemptions in proteotiog the materials from di..,losure includini 5 U.S.C. §§ 552 (b) 

(6), (b) (7) (A), (b) (7) (D), (b) (7) (E). and (b) (7) (p). In the event a subpoena or other demaod 

is served on the DOr seeking documents or infOnnation included in 12, the DOJ will aasert all 

applicable groundS for non-disclosure including 28 C.F.R. § 16.26. 

6. The Dar will nptify the State n:garding any r<quost for malerials 

. '.' 

and/or any jUdicial challenge to • decision by the POr to refuse to disclose. to thlrd parti .. 

doouments or infonnation covered by this Agreement. 

7. Nothing in this Agr..",ent shall prohibit the POr from using infonnation 

contained in documents and records subject to this Aareement in any expert's 'or consultant's . 

report,. or findings letters as required by 42 U.S.C. § 1997 c (b). DOr .grees to "'Place all 

personal identifying infOnnation, including names and addresses of any'individual, with • 

pseudonym. and/or other code for the purpose of any such dIafts or final documents. 

8. In the even! of litigation between the Parties, if the Parties use any 

document or records included in '/2 in. court filing or as evidence at trial, the Parties shall 

redact or otherwise ob~curc the name ornames of the individual(s), and shall redact or obscure 

the home address of the individual(s), or subatitute. pseudonym andlor other code. Where the 
. .~. 

name or names and/or addresses m an integral part of a docmnent or record, ~ obscuring the 

Dame and/or address destroys the utility or understandability of the document or record, the 

piuties shall seek to file 'the document or record under seal of the Court. 

9. This Agn:emem shall riot bar the DOJ from providing confidential 

2008-04-23 15:21 07286 202 S14 0212 » OCPS P 3 / 4 
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. ) nformatioo, records or documen~J or portiops therein. ... as requjred 'by Federa1law or cOurt ~der. 

10. This Agreement Shall be biIl,ding on the DOl, .the OCFS, and their respective 

attorneys, employees. agents, experts. and consultants. 

On behalf of the United States Department of Justice: 

~ate: _ . J~ ~ff( 
Ami. Murphy 
Senior Trial Atto ey 
Sp<ciBl Litigation Section. 

, Civil Rights Division . 
United Stales Department of Justice 

On behalf of the New Y OIl< State om« of Children and Family Services: 

A.OWmet 
uty General Counsel 

ow Yolk State Olliee of Children and 
Family Services 

!: 
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