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U.S. DISTRICT COURT
N.D. OF ALABAMA

INTHE UNITED STATESDISTRICT COURT FOR
THE NORTHERN DISTRICT OF ALABAMA
MIDDLE DIVISION

CATHERINE ANN MILLER, ET AL., *

PLAINTIFFS *
VS. * CIVIL ACTION NO.CV-63-CO-574-M
UNITED STATES OF AMERICA, *

PLAINTIFF - INTERVENOR,

NATIONAL EDUCATION
ASSOCIATION, *

PLAINTIFF - INTERVENOR, *
VS *

THE BOARD OF EDUCATION OF *
GADSDEN, ALABAMA, ET AL,

DEFENDANTS

MOTION FOR DECLARATION OF UNITARY STATUSAND
ORDER OF DISMISSAL

TheBoard of Education of Gadsden, Alabama, respectfuly movestha thisHonorable Court
declarethe Gadsden City School System (hereinafter referredto asthe” System”), unitary, releasethe
Systemfrom Court supervisionand jurisdiction, and dismissthiscase. Insupport of thisMotion, theBoard
of Education of Gadsden, Alabama(hereinafter referredto asthe® Board”), which operatesthe Gadsden
City School System (hereinafter referred to as the “ Sygem™) shows unto the Court as follows:
BRIEF SUMMARY OF PROCEDURAL HISTORY FROM INCEPTION

1. In 1963, thisHonorabl e Court restrained and enjoined the Board from discriminating
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againstthePlaintiffsand ordered that the Board be required to submit aplan under whichit proposedto
makeanimmediatestart in thedesegregation of the System to begin not later than the beginning of the
school year 1964 through 1965.

2. In1964, thisCourt approved aplan submitted by the Board toimmediately desegregatethe
System.

3. OnJuly 25, 1969, thisHonorableCourt entered adecree* pursuant to several recent decisions
of theFifth Circuit Court of Appeal sdealing with thedisestablishment of dual school systems” which
requiredthe Boardto“ prepareplansto disestablishthedua school systemspresently maintainedinthe City
of Gadsden, Alabama.” Said decreefurther provided that “ such plansshall bedirected to (a) student and
facultyassgnment, (b) all facilities, (c) al athleticand other school activities,and (d) al school locationand
congtruction activities’ and that the Defendants” makeavailabl eto the Officeof Education, or itsdesignees,
all requested information leading to the operation of such school system”

4. Between July 25, 1969, and April 1975, this Court approved various amendments and
additionstothe Board' sdesegregation plans, over theobjectionsof the Plaintiff and the Plaintiff-Intervenor.

5. OnApril 3,1975, the Board submitted acomprehensive desegregation plan that was agreed
toby thepartiesand wasapproved by thisCourt. Said planwasbased onaComprehensive Study of the
System conductedin 1973 by theUniversity of Tennessee. Said plan sought toimplement theUniversity
of Tennessee study which endeavored to maximizedesegregationwithout resorting to busing of children
toachievethisobjective. Theplan sought to achievethisobjectivethrough shifting zone boundariesand
grictly enforcing zoneattendancecenters. Toimplement said plan, theBoard shifteditszoneboundaries

in accor dance wi th the study. These zone boundaries are sill in effect today.
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6. On October 23, 1987, thisCourt entered an Order requiring that all partiesshow causewhy
theabove-styledaction should not bedismissed in themanner prescribed by the Eleventh Circuit, towhich
the parties responded.

7. OnOctober 11, 1988, thisCourt stayedall action onthe desegregation casesbeforeit, pending
the outcome of the unitary status issue on several cases on appeal to the Eleventh Circuit.

8. InApril 1994, thisHonorable Court onceagain entered an Order requiring that the Plaintiff
show cause why the System operated by the Board should not be declared unitary by default and said

Systemberelieved of theeffectsof theoutstanding injunctiverelief establishedin Leevs. Macon County

Boardof Educ. InitsOrder the Court noted that no discovery had been done, nor had any pleading been
filed with the Court since June 15, 1992.

9. Inresponseto the Court’s April 1994 Order to show cause and the subsequent discovery
thereto, the partiesjointly agreed to enter into aConsent Order, subject to the Court’ sapproval. This
Honorable Court approved the parties' Consent Order on May 24, 1995. This Court subsequently
amended the Consent Order in July 1995, requiring the Board toimplement avoluntary majority-to-
minority student transfer policy (hereinafter referredto astheM-M policy”). Duringthefour-year period
of the May 1995 Consent Order, the Board submitted the requisite annual reports that outlined its
compliancetherewith. Theseannua reportsincluded boxesof documents, charts, reports, spreadshests,
and the like and were produced to the Court and the parties to this action.

10. OnMay 19, 1999, the Board petitioned the Court for unitary status. After discovery andan
ore tenus hearing, on March 20, 2000, the Court declared the System to be unitary.

11. ThePaintiff and Plaintiff-Intervenor appeal ed the Court’ sdecision. TheEleventhCircuit
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Court of appeal sremanded the case becauseit wasunabl edeterminewhether thedistrict court applied the

factors set forthin Green v. School Bd. of New Kent County, 391 U.S. 430 (1968) in rendering its

decision.

12. TheCourt thenordered that the Board fileasupplemental Petitionfor Unitary Statusand
that this matter be set for another hearing. However, the parties were able to enter into settlement
negotiationstheresult of whichwasan agreed-upon Consent Order that was entered by the Court on July
14, 2003.

13. TheJuly 2003 Consent Order statesasfollowswithregardtotheBoard’ sobligationsinthis

“A. Theparties' expectationisthat thisConsent Order will lead to thetermination of judicial
supervision at the end of the2004-05 school year. ThisConsent Order setsforth the totaity of
theBoard’ sobligationsinthisdesegregationcase. In considerationfor theBoard’ sagreementto
thisConsent Order, theplaintiff-partieshereby stipul atethat theschool district hasachieved partid
unitary statusintheareasof student assignment (except for the student assignment provisionsset
forthin Sectionsll andV, below); faculty and staff assignments(except for thefaculty and staff
assignment provisionsset forthin Section 11, below); transportation (except for thetransportation
provisonsset forthin Section 11, below); facilities (except for thefacilitiesprovisionsset forthin
Section VI, below); extra-curricular activities; and quality of education and curriculum (except for
the quality of education and curriculum provisions set forth in Sections VI and X, below).
Therefore, thisCourt nolonger retainsjurisdiction over theareasnot specificallyset forthinthis
Consent Order.

B. Upongood-faithimplementation by the Board of the specificprovisionsset forth herein, the
plaintiff-partiesagreetowaiveany claimsthat theschool district isnot unitary withregardtothe
remaining respects set forth in this Consent Order.

C. Withinthirty (30) days of theend of the 2004-05 school year, the Board may fileamotion and
supporting documentationwith the Court to bedeclared unitary indl respectsand to havethiscase
dismissed. Withinthirty (30) days after receiving the Board' smotion and supporting information
anddata, if any, theplaintiff-partiesshall fileresponses. If any party objectstodismissal, it shall
havetheburden of demongtrating that the Board hasnot compliedingoodfaithwith any provision
of this agreement.” (July 2003 Consent Decree, p. 2).

15. Asiscontemplated and agreedto by the parties, the Board hascomplied with the July 2003
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Consent Decree, andisnow seeking adecl aration by the Court that the System haseliminated thevestiges
of past discrimination to theextent practicabl e; that the System hasachieved unitary statusin all respects,
that judicial supervision and jurisdiction be terminated; and that the case be dismissed.

16. InApril 2004, thepartiesandthe Court enteredinto an agreed-upon Amendment tothe July
2003 Consent Order providingfor the consolidation of the System’ shigh schoolsandtheclosing of Jesse
Dean Smith elementary school. Thenew consolidated high school isunder construction and scheduledto
open by the beginning of the 2006-2007 school year. Jessie Dean Smith elementary school was
subsequently closed prior to the beginning of the 2004-2005 school year.
PETITION FOR UNITARY STATUS

17. Indeterminingwhether aschool system hascomplied withaConsent Order andistherefore
unitary, thedistrict court must decide” (1) whether thel ocd authoritieshavediminated thevestigesof past

discrimination to the extent practicable and (2) whether thelocal authoritieshavein goodfaith fully

sati sfactorilycomplied with, and shown acommitment to, the desegregationplan.” Lockettv. Bd. of Educ.

of Muscogee County, 111 F.3d 839, 841-42 (11™ Cir. 1997) and Freemanv. Pitts 503 U.S. 467, 485-

86 (1992). The deteemination of whether the local authorities have eliminated vestiges of prior
desegregationto the extent practicabl einvolvesthereview of six factors: student assignment, faculty

assignments, staff assignments, transportation, extracurricular activitiesand facilities. Greenv. School Bd.

of New Kent County, 391 U.S. 430, 435, 88 S. Ct. 1689, 1693 (1971).

18. AspertheJuly 2003 Consent Order, the Systemhasachieved unitary statusand thisCourt
has relinguished jurisdiction with regard to:

“ student assignment (except for thestudent assignment provisionsset forthin Sectionsll and V,
bel ow); faculty and staff assignments(except for thefaculty and staff assgnment provisonsset forth
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inSection |1, below); transportation (except for thetransportation provisionsset forthin Section
I, below); facilities(except for thefacilitiesprovisionsset forthin Section V11, below); extra-
curricular activities, and quality of education and curriculum (except for thequality of educationand
curriculumprovisionsset forthin SectionsV1 and X, below).” (July 2003 Consent Decree, p. 2).

Therefore, theonly remainingissues subject to thejudicial purview of thisCourt (asset forthin Lockett,

Freeman and Green, supra) relateto thoseitemsspecifically mentionedin the July 2003 Consent Decree.

19. TheBoard aversuntothisCourt that the Systemisinfull compliancewitheachand every
provision of the July 2003, Consent Order of thisCourt. Further, becausethe Board haseliminated the
vestigesof past segregationinthe Systemto theextent practical ; hasshown by itsgood faith conduct that
itwill not returnto discriminatory ways if rel eased from Court oversight, and hasdemonstrateditsgood
faithcommitment to thelawsand the Constitution of the United States, it shoul d be declared unitary and

completelyreleased fromjudicia supervisonandjurisdiction. See, L ockett, Freeman and Green, supra).

20. Thepurposeof the July 2003 Consent Order wasto serveasan agreed-uponguideor “map”
fortheBoard torely upon and utilizeto reach theend of judicia supervisonandjurisdiction. Thebi-annua
reportswereagreedto by the partiesand wereanintegra part of the procedureby whichtheBoard could
petition the Court for unitary gatus:

“A. By September 15and February 15 of each year, the Boardshall filewiththe Court and
the parties areport that includes student enrollment data, by race, at each school; the
number and percentage, by race, of administrators(listed by position, toincludecentra
officestaff, principals, assstant principals, counsel ors, librarians/mediacenter staff, etc.),
certified and non-certified staff; the number of studentsinthe District, by school and by
race, enrolledin each honors, advanced placement, and independent study class, including
adescription of any independent study class(es); the reason(s) for denial(s) of any
request(s) or proposal(s) for independent study class(es) at Litchfield High School;
narrativedescriptions, dataand supporting documentson theimplementation of each
provision of this Consent Order; syllabi for al advanced placement/honors and
independent study classes at each high school.

B. Withinsixty (60) days after receiving any report asrequired under thisConsent Order, the
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plaintiff-partiesshall inform counsel for the Board inwriting of any provisionsof the
agreement with which they believe the Board has not fully complied.”

21. TheBoard* s full and compl etecompliancewiththe July 2003 Consent Order isillustrated by
thebi-annual reportsfiled withthe Court and theparties. Thevoluminousbi-annual reportsfiled by the
Boardincluded thedataspecificallyrequired to be submitted, but a soincluded documentssupporting the
Board’ sposition that it had complied with the July 2003 Consent Order. Moreover, eachreport included
anarrativesummarizing theBoard' sactionsand stating theBoard' sposition that it wasfullyin compliance
withthe July 2003 Consent Order. Aswasintended by the 2003 Consent Order, thesevoluminousand
extens vebi-annual reportsserveasthe supporting documentation and basisfor the Board’ sPetition for
Unitary Status. Therefore, the Board incorporatesin thisMotion the representati ons, documentation and
descriptions set forth in those reports.

22. The NAACP Lega Defense and Education Fund, Inc., has submitted no objections or
responsesto the Board’ shi-annual reports. The AlabamaDepartment of Educationhas submitted no
obj ectionsor responsesto theBoard’ shi-annual reports. The United States Department of Justicehas
submitted oneresponseto the Board' s September 2003 report (addressing i ssuesregarding personnel
assignment) and oneresponseto the Board' s September 2004 report (addressingissuesregarding African
American student enrollment in advanced and honors courses). The Board replied to both responses
clarifying the Board' s compliance and providing the United States with requested information and
documentationwhichillustrated the Board’ scompliance. The United Statesrequested no additional
information or action on the part of the Board after it submitted its reply.

23. Asset forth above, the Board hasfully and with good faith complied with the July 2003

Consent Order; hasfiled extensive and detailed bi-annual reportsoutliningitscompliance; and hasfully and
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completely respondedto the United States' responsesand requestsfor information. Now, ascontemplated
specifically by the July 2003 Consent Order, theBoard isfiling thismotionto bedeclared unitaryinall
respects and have this case dismissed.

WHEREFORE,PREM | SESCONSIDERED, theBoard prays that thishonorableCourt enter
an order declaring that the System has eliminated the vestiges of past discrimination to the extent
practicable; that the System has achieved unitary statusin all respeds; that judicial supervision and

jurisdiction is terminated; and that this case is dismissed with prejudice.

g R. Kent Henslee,
R. Kent Henslee, Esq.
Attorney for Defendant

g/ Christie D. Knowles,
Christie D. Knowles, Esq.
Attorney for Defendant

Of Counsd:

HENSLEE, ROBERTSON
STRAWN & KNOWLES,L.L.C.
754 Chestnut Street

P. O. Box 246

Gadsden, AL 35902-0246

(256) 543-9790



Case 4:63-cv-00574-LSC Document 462 Filed 06/10/05 Page 9 of 10

CERTIFICATE OF SERVICE

| hereby certify that onthe 10th day of June, 2005, | have served acopy of theforegoinguponall
partiesel ectronicaly withthe Clerk of the Court usng CM/ECF systemswhichwill send notificationtothe
following:
Alice H Martin, US Attorney alice.martin@usdoj.gov
Sharon Simmons, US Attorney sharon.simmons@usdoj.gov

Larry E Craven Icraven@al sde.edu

Reginald L Sorrells rsorrells@al sde.edu

s/Christie D. Knowles
Of Counsdl

I, Christie D. Knowles, do hereby certify that | have served a copy of the foregoing upon each
attorney listed bel ow, by placing acopy of the sameinacorrectly addressedenvel ope(s) inthe United
States mail, this the 10th day of June, 2005.

Elise Bodie, Esq.

Associate Director of Litigation

NAACP Legal Defense & Educational Fund, Inc.
99 Hudson Street, Suite 1600

New York, New York 10013

Jeremiah Glassman , Esqg.

LisaTaylor, Esg.

USDEPARTMENT OF JUSTICE-CIVIL RIGHTS DIVISION
Patrick Henry Building, Suite 4300

950 Pennsylvania Avenue, NW

Washington, DC 20530

Troy King, Esg.
OFFICE OF THE ATTORNEY GENERAL
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Alabama State House
11 South Union Street
Montgomery, AL 36130-0152

§/Christie D. Knowles

Of Counsdl

10



