UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHIGAN PROTECTION AND ADVOCACY
SERVICE, INC.,

Case No. 5:05-CV-128

Plaintiff, HONORABLE PAUL MALONEY
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Director, Michigan Department of Corrections,
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Opinion and Order

Granting Defendant's Motion for Summary Judgment to Defendant on State-Law Claim;
Denying Plaintiff's Motion for Summary Judgment on State-Law Claim
This is a civil-rights acti on under 42 U.S.C. § 1983. Plaintiff Michigan Protection and

Advocacy Service, Inc. (“MPAS”) i s a private non-profit entity that is statutorily authorized “to
monitor facilities and program s that house individuals with m ental illnesses and developm ental
disabilities, to investigate suspected incidents of abuse and neglect, and to pursue administrative,
legal, and other renedies on behalf of [such] indviduals . . . wherever pograms for such individuals
are operated within the Stat of Michigan . . . .”See Third Amended Complaint filed Nov. 20, 2006
(“Comp”) 99 9-10. MPAS challenges the ¢~ onditions under which the def endant Michigan

Department of Corrections (“MDOC”) confined certain mentally ill and disabled prisoners who are
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under the age of 27 (“prisoners”). This challenge centers on but is not lim ited to the Michigan
Youth Correctional Facility (“MYCF”) in Lake County, which operated as a m aximum-security
(“Level V) prison from July 1999 until its closure in October 2005, ' housing about 480 m ale
prisoners between the age of 14 and 19 who wee convicted and sentenced as adults. See Comp 9
2,9-11, and 23.

In particular, MPAS challenges MDOC’s alleged use of isolation and its failure to provide
adequate mental-health and educational services, both of which it contends violates the prisoners’
Eighth Amendment right to be free from cruel and unusual punishment and their rights under three
federal statutes: t he Am ericans with Di sabilities Act, 42 U.S.C. § 12132 (“ADA”), the
Rehabilitation Act of 1974 section 504 as codified at 29 U.S.C. § 794 (“the Rehab Act”), and the
Individuals with Disabilities Education Act, 20 U.S.C. § 1401 ef seq. (“IDEA”). See Comp 4 1,
4,525, 528-29. MPAS also contendsthat MDOC violates prisoners’ Fourteenth Anendment due-
process right by im posing “m ajor misconduct” punishm ents without determ ining whether the
prisoner should be held responsible for his actionssee Comp 9§ 527, leading to negative disciplinary

records and security designations that followed MY CF prisoners to other facilities, with adverse

1

According to MPAS,

Until October 2005, m ale youth under the age of 19 who were com mitted to the
MDOC, after a brief stay at the recepti on center, were assigned to MYCF, wher e
they generally were held until age 19. Since October 2005, MDOC has assigned
these youth, after a brief stay at the reception center, to other MDOC facilities and
has transferred youth who were housed at MYCF in October 2005 to other MDOC
facilities. Fenmle youth sentenced as adultshave been and are confined at the Robert
Scott Correctional Facility.

Comp. q 26.



consequences, see Comp. § 28. Finally, MPAS alleges that MDOC retali  ated a gainst certain
prisoners for cooperating w ith MP AS and participating in this law suit, violating their f ederal
constitutional right of access to the courts. See Comp 9 28 and 530.

MPAS’s complaint does not seek compensatory or punitive damages. Rather, it seeks a
declaration that MDOC has violated the Eighth Amendment, the ADA, the IDEA, and the Rehab
Act, and a permanent injunction that (1) prohibits MDOC from subjecting mentally ill prisoners to
the conditions described, (2) requires MDOC to tr ain its staff t o ensure that they do not punish
young prisoners for sym ptoms of their m ental illness or developm ental disability, (3) requires
MDOC to offer adequate special-education and nental-health services to prisoners who have been
affected by the challenged practices, (4) requires MDOC to adjust the security status of prisoners
affected by the f ailure to consider the prisoner’s disability or m  ental illness bef ore im posing
punishment or a nore restrictive or onerous secutty classification, (5) requires MDOC to adjust the
parole eligibility of prisoners who were housed atMDOC, to reflect MY CF’s use of admnistrative
segregation and its failure to provide adequate education and m  ental-health services to such
prisoners. See Comp at 87-88 (Prayer for Relief 9 1-6). MDOC also seeks attorney fees and costs
under a federal civil-rights statute, 42 U.S.C. § 1988. See Comp at 88 (Prayer for Relief § 7).

On January 30, 2008, MPAS moved for partial summary judgment on a single purely legal
question. MPAS seeks a declaration “that students over the age of 22 but under the age of 27 who
are in the custody of Defendant are entitled to speci al education services” under the Michigan
Mandatory Special Education Act, MICH. COMP. LAWS §§ 380.1701 - 380.1766 (“the Act”), while
MDOC seeks, roughly, a contrary declaration. MDOC filed an opposition brief on February 29,

2008; MPAS f iled a reply brief on March 14, 2008; and with leave of  court, the Michigan

3-



Department of Education (“DOE”) filed an amicus curiae brief in support of MDOC on April 1,
2008.

In August 2008, the parties jointly noved to staythis action for one year while they attenpt
to agree on changes in the Michigan prison system that m ay lead to an am icable resolution of
MPAS’s federal claim s. The pa rties m ade clear, however, that they did not wish to delay
consideration of their cross-notions for sunmary judgment on the state-lawissue. The court entered
a stay of the action with the exception of the instant motions. For the reasons that Bllow, the court
will grant summary judgment to MDOC on the state-law issue, and the case will remain stayed on

the federal-law issues.

A Federal Court’s Application of State Law

“‘In applying state law, we anticipate how the relevant state’s highest court would rule in
the case and are bound by controlling decisions of t hat court.”” Appalachian Railcar Servs. v.
Boatright Enters., Inc. ,—F. Supp.2d —, —, 2008 W L 828112, *14 (W .D. Mich. 2008) (Paul L.
Maloney, J.) (“ARS”) (quoting National Union Fire Ins. (0. of Pittsburgh v. Alticor, Inc, 472 F.3d
436, 438 (6" Cir. 2007) (Richard Allen Griffin, J.) (citatin omitted)). If the state suprene court has
not conclusively decided the issue, a federal coupresumptively looks to the decisions of the state’s
appellate courts: “In anticipating how the statsupreme court would rule, ‘we look to the decisions
of the state’s internediate courts unless we areconvinced that the state suprene court would decide
the issue differently.”” ARS, — F. Supp.2d at —, 2008 W. 828112 at *14 (citingUS v. Lancaster, 501
F.3d 673, 679 n.3 (6 " Cir. 2007) (Griffin, J.) (citation omitted)). In determ ining what is the

controlling law of the State, a federal court also “may give weight” to the decisions of the State’s
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trial courts, Bradley v. GMC, 512 F.2d 602, 605 (&' Cir. 1975) (citingRoyal Indem. Co. v. Clingan,
364 F.2d 154 (6 ™ Cir. 1966)), especially when the trial ¢ ourt’s decision is consistent with state

appellate decisions, Bradley, 512 F.2d at 605.

PRECEDENTIAL VALUE OF MICHIGAN DECISIONS

A federal court nust accord the sane precedential value to a state-court decision as it would
be accorded by that state’s courts. See Appalachian Railcar Servs., Inc. v. Boatright Enters., Inc.,
—F. Supp.2d —, —, 2008 WL 828112, *14 (W.D. Mich. Mar. 25, 2008) (Maloney, J.) (4RS”) (citing
Mutuelle Generale Francaise Vie v. Life Ass. Co. of Pg.688 F. Supp. 386, 397 n.15 (N.D. Ill. 1988)
(“[O]ne Supreme Court decision (Fidelity Union Trust Co. v. Field, 311 U.S. 169 . .. (1940)) . ..
required a federal court to ascribe the same precedential force to a New Jersey trial court decision
that such a decision would receive in that states court systemunder the peculiarities of New Jersey
law.”)). If a state court would not be bound by a particular state-court decision, then neither is this
court. ARS, —F. Supp.2d at —, 2008 W. 828112 at *14 (citingKing v. Order of United Commercial
Travelers of America, 333 U.S. 153, 161 (1948) (“a federal cout adjudicating a matter of state law
in a diversity suit is, in effect, only another court of the State; it would be incongruous indeed to
hold the federal court bound by a decision which would not be bi  nding on any state court.”))

(citation omitted).

Michigan Court Rule 7.215(C)(2) states that “4] published decision ofthe Court of Appeals
has precedential value under the rule of stare decisis.” This subsection nakes no distinction based

on when the decision was issued. ARS, — F. Supp.2d at —, 2008 WL 828112 at *14.
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However, Michigan Court Rule 7.215(J)(1) provids that “[a] panel ofthe Court of Appeals
must follow the rule oflaw established by a pria published decision of the Court of Appeals issued
on or after November 1, 1990, that has not been reversed or modified by the Supreme Court or by
a Special Panel o fthe Court of Appeals as provided in this rule.” Em phasis added. ARS, —F.
Supp.2d at —, 2008 WL 828112 at *14.

Synthesizing Michigan Court Rul es 7.215(C)(2) and 7.215(J)(1), the Michigan Court of
Appeals accords precedential value to all of its prior published decisions, regardless of when they
were issued. ARS, —F. Supp.2d at —, 2008 W L 828112 at *14. When a post-Novem ber 1, 1990
published Court of Appeals de cision conflicts with a pre-November 1, 1990 published Court of
Appeals decision, however, the post-November 1, 1990 decision prevails. ARS, — F. Supp.2d at —,
2008 WL 828112 at *14.

When there is a conflict between two publisheddecisions of the Court of Appeals that were
both issued after November 1, 1990, Michigan courts must follow the first opinion that addressed
the matter at issue. ARS, —F. Supp.2d at —, 2008 WL 828112 at *15 (citing Novak v. Nationwide
Mut. Ins. Co., 599 N.W. 2d 546, 554 (Mich. App. 1999) (citation omitted)).

By contrast, Michigan Court of Appeals panels are not bound by unpublished decisions of
that same court, regardless of when they were issued. ARS, — F. Supp.2d at —, 2008 WL 828112 at
*15 (citing Igbal v. Bristol West Ins. Group— N.W.2d —, — 2008 WL 398881, *  (Mich. App. Feb.
14, 2008) (citing MICH. CT. R. 7.215(C)(1))).

Finally, a federal court’s interpretation of state law is not binding. ARS, — F. Supp.2d at —,
2008 WL 828112 at *15 (citingLeavitt v. Jane L, 518 U.S. 137, 146 (1996) (Stevens, J., dissenting

0.g., joined by Souter, Ginsburg, & Breyer, JJ.) (“[T]h decision of a federal court (even this Court)
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on a question of state law is not binding on state tr ibunals . . ..”)). Accordingly, t his court will
seriously and respectfully consider our Circuit’s interpretation of state law but is not bound by it.

See ARS, — F. Supp.2d at —, 2008 WL 828112 at *15.

Analysis

MDOC Contends that the Act Does Not Apply to Prisons

Undisputed Material Facts. MPAS states that the following material facts are undisputed:

there are inmates in MDOC’s custody who quhify for special-education services; MDOC terminates
special-education services when an innate reaches age 22; and there are imates over the age of 22
but under the age of 27 who continue to qualify for special education services. MSJ at 2.

MDOC agrees, with one exception. MDOC corretly notes that age 27 is not the cut-off for
special-education services under the MMSEA. AMDOC notes, “Michigan lawprovides Dr special
education for persons with certain inpairments only through age25, but if a student turns?6 during
the school year, the special education continues uril the end of that school year.” MDOC’s Opp’n
at 2 (citing MAC Rule 340.1702). In other wor ds, the MMSEA’s cut-off age for state-taxpayer-
funded special education services is sonetimes 25 and sonetimes 26 years old, depending on when
the student’s birthday falls in relation to the school year.

The parties agree that the cut-off for specialeducation services under federal law is age 22,
i.e., that MDOC inmmtes aged 22 and older are noentitled to special education services unless state
law (such as the MMSEA) accords them that right.

The Parties” Arguments. MPAS contends that the Act requires MDOC to provide special

education services to inmates “over the age of 22 but under the age of 27", and that there are
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approximately 77 inmates within that age range whoseem to qualify for those services. MSJ at 2-3.
MPAS points to MICH. ADMIN. CODE R. 340.1702, which defines “student with a disability” as

a person who is determined by an individual education program team or a hearing

officer to have 1 or more of the impairments specified in this part that necessitates

special education or related services, or both, who is not more than 25 years of age

as of September 1 of the scdool year of enrollment, who has not conpleted a normal

course of study, and who has not graduatt from high school. A student who reaches

the age of 26 years after September 1 is a ‘student with a disability’ and entitled to

continue a special education program or service until the end of that school year.
MPAS contends that MDOC is bound by the Act becase it fits Michigan law’s broad definition of
a “public agency.” Michigan Administrative Code Rule 340.1701 today provides,

All public agencies in the state,as those agencies are defined at 34 C.F.R. § 300.22

of the regulations implementing the Individuals with Disabilities Education Act, 20

U.S.C. chapter 33, § 1400 et seq., shall comply with these rules;

all provisions of the state’s application fao federal funds under part B of the [IDEA];

the requirements of part B of the [IDEA];

and the regulations im plementing the [IDEA], which are adopted by r eference in
these rules.

Emphasis and paragraph breaks added.

June 6. 2002 through the Present

MAC Rule 340.1701 expressly adopts by referencéhe definition of “public agency” set
forth at 34 C.F.R. § 300.22. As the Michigan Supreme Court has held, statutes that incorporate
existing federal statutes by ref erence are valid and constitutional. Radecki v. Dir. of Bureau of
Worker’s Disability Compensation, 526 N.W.2d 611, 613 (Mich. App. 1994) (citingleasant Ridge

v. Gov. George Romney, 169 N.W.2d 625, 630-32 (Mich. 1969) andPeople v. Urban, 206 N.W.2d



511, (Mich. App. 1973)). See, e.g., Parker, Webb & Co. v. Austin , 121 N.W. 322 (Mich. 1909);
McGeorge v. Walker, 31 N.W. 601 (Mich. 1887) (incorporating federal standards for weights and
measures);

But State legislation that adopts by referenc e “future legislation, rules, or regulations, or
amendments thereof, which are enacted, adopted, or pr omulgated by another sovereign entity,
constitutes an unlawful delegation of legislative power.” Radecki, 526 N.W.2d at 613 (emphasis
added) (citing, inter alia, Lievense v. Unemployment Comp. Comm’n 55 N.W.2d 857 (Mich. 1952)
and Dearborn Independent, Inc. v. Dearborn, 49 N.W.2d 370 (Mich. 1951)) To the extent that a

Michigan statute purported to incorporate a future@nactment of another sovereign entity, the statute

2

The Michigan Legislature m ay, however, enact a statute provi ding thata decision or
determination by another sovereign entity, such as a federal agency, will have a specif ied effect
under state law. InTaylor v. SmithKline Beechum Corp, 468 U.S. 1 (2003), the Michigan Suprers
Court addressed a state statute that limted the liability of drug manufacturers and sellers ifthe drug
at issue and its labeling were in compliance with the federal Food and Drug Admmistration (FDA)’s
standards. Addressing the argument that the statute represented an unconstitutional delegation of
legislative power, the Supreme Court wrote:

The Court of Appeals also cited Radecki . ... In Radecki, the Court of Appe als
considered a state statute that incorporatedby reference a federal statute. The Court
said that state statutes nay incorporate by reference existing federal statutes, but not
future legislation. Utilizing its “no change” a rgument, the Court characterized
M.C.L. § 600.2946(5) as an im permissible “reference statute” that incorpor ates
future standards prom ulgated by the FDA. We disagree. First, M.C.L. §
600.2946(5) is not a “reference statute” as th at phrase is used, which is to m ean
incorporation into Michigan law ofa standard from a different jurisdiction as a rule
of law to be applied in Michigan courts . Rather, it provides that certain legal
consequences fl ow from factual determ inations made by the FDA and is not a
delegation. Accordingly, Radecki, whatever its merits as law, is not relevant to a
consideration of whether M.C.L. § 600.2946(5) is an im permissible delegation of
legislative power.

Id. at 16-17. Such a statute is not at issue here. The Michigan act at issue here is a true “reference
statute.”
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would be invalid, though the rem ainder of the statute would be severable and re main valid. See
People v. DaSilva, 189 N.W.2d 362, 365 (Mich. App. 1971).

This constitutional distinction conpels the rulethat when a Michigan statute, regulation, or
rule incorporates by reference a named federal statute, regulation, or rule, the Michigan authority
forever incorporates only the version of the incorporated federal authority that existed on the date
the Michigan statute was enacted.

When a Michigan statute adopts by refere nce a federal law that is subsequent ly

amended, but the Michigan statute remair unchanged, the courts are constitutionally

required to construe the statute as continui  ng to refer to the original federal

enactment before am endment. By faili ng to am end the Michigan statute, the

Legislature is presumed to have intended to freeze the federal law as it was at the

time of the original state statute.

Radecki, 526 N.W.2d at 614 (citing Urban, 206 N.W.2d at 517); see also DaSilva, 189 N.W.2d at
364-65.

In Jager v. Rostagno Trucking Co., Inc., 728 N.W.2d 467 (Mich. App. 2006), app. denied,
729 N.W .2d 512 (Mich. 2007), for instance, the Cour t of Appeals had to interpret a Michigan
statutory provision that incorporated by refere nce the definition of “em ployment in the logging
industry” found in the section of the Workmen’s Compensation and Employers Liability Insurance
Manual entitled “logging or lumbering drivers code no. 2702.” The Court of Appeals held that

the Legislature intended the version of the m  anual referred to in [the statute],

including the code no. 2702  that was in existence at the time [the Public Laws
enacting the statute] were enacted, to be thstandard to deternine employment in the
logging industry. Any subsequent changes tothe definition contained in the nanual

would not change the statutory definition of “employment in the logging industry.”

Jager, 728 N.W .2d at 467 (following, as persuasive authority, Michigan Mfrs. Ass’nv. Workers

Disability Comp. Bureau Dir, 352 N.W.2d 712, 714-15 (Mich. App. 1984))See also, e.g., Radeckj
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526 N.W.2d at 614 (“We conclude that, by failing to anend the Workers’ Disability Compensation
Act to incorporate the 1986 federal tax reform, the Legislature intended the Act to continue to refer
to the pre-1986 Internal Revenue Code.”);Urban, 206 N.W.2d at 516 (“Thus, M.C.L.A. § 335.106
.. . cannot be construed to refer to the 1968 or 1970-1971 version of the [federal] Act, since these
laws were enacted after the date on which the Michigan statute was passed by the Legislature.”).
Moreover, Michigan’s Administrative Procedures Act (“APA”) provides that
An agency may adopt, by reference in its rules and without publishing the adopted
matter in full, all or any part of a code, standar d or regulation which has been
adopted by an agency of the United Statesr by a nationally recognized organization
or association. The referenc e shall fully identify the adopted m atter by date and
otherwise. The reference shall not cover any later amendments and editions of the
adopted matter, but if the agency wishes to incorpaate themin its rule it shall arand
the rule or promulgate a new rule therefor.

M.C.L. § 24.232(4) (emphasis added), quoted by Martin v. DOC, 384 N.W.2d 392, 393 n.3 (Mich.

1986).

Accordingly, the court holds that each verson of MAC Rule 340.1701 incorporates only the
definition of “public agencies” that was found in 34 C.F.R. § 300.22 at the tim e that particular
version of the rule was enacted, without any subsequent amendments to the federal provision.

Which versions of MAC Rule 340.1701 apply here? = MPAS’s com plaint focuses on
MDOC’s treatment of certain inmates at the Lake County MY CF, which operated from July 1999
until its closure in October 2005. Accordingly, the court looks only to the versions of MAC Rule
340.1701 that have been in effect from and including July 1999 to the present.

MAC Rule 340.1701 was amended in 1997 and on June 6, 2002. The 1997 version did_not

contain the incorporation of 34 C.F.R. § 300.22's definition of “public agency.” Thus, the version
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of MAC Rule 340.1701 in effect at the beginning of the relevant period (July 1999) was the 1997
version. It did not incorporate any definition of ffublic agency.” Here is the version of MAC Rule
340.1701 that was in effect from July 1999 until June 6, 2002:

R. 340.1701 Definitions: A to E

Rule 1. As used in these rules:

k% ko3

(b) “Agency” means a public or pr ivate entity or organization, including the
local education agency, internediate school district, the departnent, and any
other political subdivision of the state that is responsible for providing
education or services to persons who are disabled.
MAC Rule 340.1701 (retrieved fr om Michigan Register 1997, Issue No. 3, “Departm  ent of
Education, State Board of Education, Special E ducation Programs and Services, Part 1-General
Provisions), reproduced at Def. MDOC’s Ex. 2.
MAC Rule 340.1701 has not been anended since June 6, 2002. Thus, the version of MAC
Rule 340.1701 in effect fromJune 6, 2002 to the present is the June 6, 2002 aended version, which
added the incorporation of 34 C.F.R. § 300.22's definition of “public agency.” The court holds,
therefore, that from June 6, 2002 to the present,the only entities that are required to comply
with Michigan’s special-education requirements are those that are “public agencies” as that
term was defined by 34 C.F.R. § 300.22 as it stood on June 6, 2002.
Was MDOC a “public agency” as defined by 34 C.F.R. § 300.22 as it stood from June
6, 2002 through the present? The court holds that it was not.
Title 34 C.F.R. § 300.22 was last am ended March 12, 1999 and A ugust 14, 2006. Thus,

when MAC Rule 340.1701 was am ended on June 6, 2002, it incorporated the March 12, 1999

version of that federal regulation, which provided:
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As used in this part, the term public agency includes the SEA [State Education

Agency, i.e., the Michigan Departm ent of Educat ion]’, LEAs [Local Education

Agencies]!, ESAs, public charter schools that are not otherwise included as LEAs or

ESAs and are not a school of an LEA or ESA, and any other political subdivisions

of the State that are responsible for praving education to children with disabilities
MDOC Opp’n, Ex. 3 (March 12, 1999 version of34 C.F.R. § 300.22) (emphasis added). Because
MAC Rule 340.1701 has not been am  ended since June 6, 2002, it has ne  ver i ncorporated
amendments to the f ederal regulation that w ere passed after that date (such as the A ugust 2006
amendment, see MDOC Opp’n, Ex 4).

The court analyzes 34 C.F.R. § 300.225 two clauses separately. As for the first clause, it is

undisputed that MDOC is not the Michigan Department of Education or an LEA (Local Education

Agency). Next, MPAS has not contended that MDOC is an ESA (educational services agency)’.

3

The term “State Education Agency” appears four times in the Michigan Compiled Laws:

MicH. CoMP. LAWS § 388.164a(11)(c) (“*State education agency’ mans the Departnent.”);
MicH. CoMmp. LAWS § 388.1694a(11)(c) (“*State education agency’ means the Department.”);
MicH. Comp. LAWS § 388.1698(9)(c) (““State education agency’ neans the Department.”);
MicH. CoMP.LAWS § 388.1698(10)(c) (“‘State education agency’ mans the Departnent.”).

4

The full term“Local Education Agency” appears only once in the Michigan Cqiled Laws.
See MICH. COMP. LAWS § 3.1041, I nterstate Compact on Educational Opportunity for Military
Children, Art. II, Definitions, § H (“‘Local edu cation agency’ means: a public authority legally
constituted by the state as an adm inistrative agen cy to provide control of and direction f or
Kindergarten through Twelfth (12™) grade public educational institutions.”).

5

The acronym ESA appears nowhere in the Michigan Compiled Laws.

When the acronymESA appears infederal statutes, it occurs only in non-education contexts:
the Endangered Species Act, the Employment Standards Administration, the Economic Stabilization
Act, Coverdell Education Savings Accounts, the Energy Security Act, or the Illinois Employment
of Strikebreakers Act, and in one instance each  in statutes governing National Forests and
Transportation, respectively.
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Concluding the analysis of 34 C.F.R. § 300.225 first clause, MPAS has not contended that MDOC

is a public charter school.®
Therefore, MDOC will not qualify as a public agency under 34 C.F.R. § 300.22 unless it

satisfies the regulation’s second cla use: “any ot her political subdivision[] of the State that [is]

The acronym ESA does appear in arelevant context in federal regulations. Title 34 C.F.R.
§ 300.2(b)(i1) and 34 C.F.R. Part 300, App. E both e quate ESA with educational service agency.
More specifically, title 34 C.F.R. § 300.12 defines ESA as

(a) a regional public multiservice agency —

(1) Authorized by State law to develop, rmnage, or provide services oprograms
to LEAs;

(2) Recognized as an adm inistrative agency for pur poses of the provision of
special education and related servic es provided within public elem entary
schools and secondary schools of the State;

(b) includes any other public institution or agency having adm inistrative control and
direction over a public elementary school or secondary school; and

(©) includes entities that meet the definition of intermediate educational unit in section
602(23) of the Act as in effect prior to June 4, 1997.

In turn, 34 C.F.R. § 222.50 defines interediate educational unit as “any public authority, other than
an LEA, that is under the general supervision of a State educational agency, that is established by
State law for the purpose of providing free public education on a regional basis, and that provides
special education and related services to children with disabilities within that State.

The term “public charter school” appears nowhere in the Michigan Compiled Laws or
the Michigan Administrative Code.

The term “charter school” appears nowhere in the Michigan Compiled Laws. It appears
only once in the Michigan Administrative Code, but it is not defined. See Mich. Admin. Code R.
325.1545, DEQ, Drinking Water & Radiological Protection Division, Medical Waste Producing
Facilities, “Registration of Multiple Producing Facilities; medical waste management plan
content; registrations for school districts; registration fee.”

The court has not located any state or federal court decision that defines “public charter
school” or “charter school” under Michigan law.
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responsible for providing education to children withdisabilities.” MPAS fails to show that MDOC
is such an entity.

First, MPAS claims that in Simpson v. UAW Local 6000 and MDOC, 394 F. Supp.2d 991
(E.D. Mich. 2005) (Zatkoft, U.S.D.J.), a federal district court “noted that MDOC is a . . . political
subdivision of the State of M ichigan.”” MPAS MSIJ Reply at 3. This court m ust note, with
disapproval, that MPAS’s quotation from Simpson is misleadingly incomplete. The district court
in Simpson did notanalyze whether MDOC should be considred a political subdivision of the State
of Michigan, and it cited noauthority, binding or persuasive, for that proposition. Rather, when one
includes the part of the sentence that MPAS conveniently om its, Simpson merely stated, without
discussion, “Plaintiff concedes that MDOC is a political subdivision of the State of Michigan.”
Simpson, 394 F. Supp.2d at 999 (em phasis added). In our case, by contrast, MDOC does not
concede that it is a political subdivision of th&State. Moreover, as a federal court opinionSimpson
lacks precedential value in Michigan state courts. See ARS, — F. Supp.2d at —, 2008 WL 828112 at
*15 (citing Leavitt v. Jane L. , 518 U.S. 137, 146 (1996) (Stevens, J ., dissenting 0.g., joined by
Souter, Ginsburg, & Breyer, JJ.) (“[T]he decision ofa federal court (even this Court) on a question
of state law is not binding on state tribunals . . . .”)).

Second, MPAS has not identified any Michigan statute or regulation defining MDOC as a
political subdivision of the State, whether for purpos es of this regulation or generally. Nor has
MPAS identified any Michigan statute or regulatn whose language even inferentially suggests that
the Legislature considers MDOC to a political subdivision of the State.

On the contrary, at least one Michigan statute is phrased in a w ay that suggests that

MDOC, precisely because it is a department of the Stat¢is therefore nota “subdivision” of the

-15-



State. Michigan’s Elliott-Larsen Civil Rights Act (MELCRA) defines “public service” as

a public facility, department, agency, board, or com mission, owned, operated, or

managed by or on behalf ofthe state, a political subdivision, or an agency thereof or

a tax-exempt private agency established toprovide service to the public, except that

public service does not include . . . .
MICH. CoMP. LAWS § 37.2301(b) (em phasis added).” It bears rem embering that MDOC is the
Michigan Department of Corrections. This is significant, because MELCRA contem plates that
departments can be and are owned, operated, and managed by political subdivisions of the State —
it would be nonsensical to say t hat a department that is itself a political subdivision is owned or
operated by ... a political subdivision! The court is not aware of a ny example of one State of
Michigan political subdivision (such as a county or municipality) owning, operating or managing
another.

Moreover, under basic principles of statutory construction, the court ascribes significance
to the fact that MCH. ComMP. LAWS § 37.2301(b) lists “a political subdivisionpr an agency thereof”
in the disjunctive. For purposes of the MELCRA, at least, the Legislature clearly does not equate

a political subdivision with an agency. Based on the definitional language of MiCH. COMP. LAWS

§ 37.2301(b), MD OC, again the Michigan Department of Corrections, m ight be considered a n

7

Even if MDOC were considered “a political sbdivision of the State”, MPAS has not shown
that MDOC is “responsible for providing education to children with disabilities.” MPAS presents
no authority, nor can it, for the notion that ithe view of the Michigan Legislature, theaison d’etre,
the primary intended function, or even aubstantial intended function of the Michigan prison system
is to provide education to children with disabilities. Federal and state statute may require MDOC
to provide education to disabled innates under the age of nmajority, but MDOC is obviously not one
of the entities whose bailiwick is education.

In this connection, it is useful to renember that the Michigan Mandatory Special Education
Act itself is an article of the School Code, not a general statute or part of a code governing crime,
criminals, or prisons. See MICH. COMP. LAWS §§ 380.1701 - 380.1766.
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agency of the State, but not a political subdivision of the State.®

In addition, a Michigan statutory provisionentitled Governmental Liability for Negligence
defines political subdivision as

a m unicipal corporation, county, county road com mission, school district,

community college district, port district , m etropolitan district, or transportation

authority or a combination of 2 or m ore of these when act ing jointly; a district or
authority authorized by law and formed by 1 or more political subdivisions; or an
agency, department, court, board, or council of a political subdivision.

MicH. CoMP. LAWS § 691.1401(b). The definition does not include MDOC.

Another statute shows that political subdivisionsre entities that are fundamantally different
in character from MDOC. A statute governing Conditions of Employment for Public Officers and
Employees defines “public enployer” as “a countytownship, village, city, authority, school district
or other political subdivision of this stateand includes any entity jointly created by 2 or nre public
employers.” MICH. COMP. LAWS § 15.601(a) (emphasis added).

Finally, the Michigan Supreme Court views agencies of the State as distinct and different

from political subdivisions of the State, and it has no doubt which one MDOC is. Dearden v. City

8

Other statutory provisions likewise distingui sh between a stat e a gency and a political
subdivision of the State by listing them in the disjunctive:

MicH. ComMmp. LAWS § 423.501(2)(b) (Bullard-Rawecki Act) (defining “employer” to include
“. .. the state or any agency or a political subdivision of the state . . . .””) (emphasis added);

MicH. ComMp. LAWS § 37.2103(g) (Civil Rights Act) (defining “person” to include “the state
or a political subdivision of the state or an agency of the state . . . .”) (emphasis added).

Cf. People v. Williams , 664 N.W.2d 811, 815 (Mich. App. 2003) (“As Justice Boyle
observed, the Legislature’s use of the disjunctive ‘or’ ‘suggests strongly that open exposure and
indecent exposure are distinctly diffe rent kinds of behavior and that the Michigan Legislature
understood each to define different conduct.’”) (quoting/n re Certified Question, 359 N.W.2d 513,
518 (Mich. 1984)) (emphasis added).
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of Detroit, 269 N.W.2d 139 (Mich. 1978) (Ryan, J., for a unanimous Court, with Moody, J., not
participating), the Suprem e Court stated, “W e are asked i n t his case to decide whether  the
Department of Corrections, an agency of the State,is immune from, or subject to, the local zoning
ordinance of the City of Detroit, a political subdivision of the State.” Id. at 140.

On the basis of these authorities, and lacking any contrary authority from MPAS, the court
determines that the Michigan Supreme Court would not consider MDOC a political subdivision of
the State for this purpose. That neans that MDOC was not a “public agency” for purposes of MAC
Rule 340.1701 (incorporating March 12, 1999 versionof 34 C.F.R. § 300.22) fromJune 6, 2002 to
the present. Thus, during that period, the MMS EA did not require MDOC to provi de special-
education services to its adult inm ates beyond that required by federal la w. For this reason,
MDOC is entitled to summary judgment on the MMSEA claim as to the period from June 6,
2002 through the present.

1999 through June 5, 2002

The court next considers whether the MMSEA obligated MDOC to provide special-
education services to its adult inmates, beyondhose required by federal lawyfrom July 1, 1999
through June 5, 2002. The court ultimately concludes that MPAS fails to provide any
applicable definition of agency or public agency that would bring MDOC within the purview
of the MMSEA for this earlier period, either. As discussed above, before June 6, 2002, MAC
Rule 340.1701 did not incorporate 34 C.F.R. § 300.22's definition of “public agency.” The court
must look elsewhere in Michigan law, then — preferably, but not necessarily, Michigan education
law — to find a suitable definition of “agency” or “public agency” for the period before June 6, 2002.

Plaintiff MPAS points to a federal regulation, 34 C.F.R. § 300.2. That regulation, entitled
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Public Agencies within the State, provides, in pertinent part,

(a) States. This part applies to each State that receives payments under Part B
of the Act, as defined in § 300.4.

(b) Public agencies within the State. The provisions of this part —

(1) apply to all political subdivisions of  the State that are
involved in the education of children with disabilities,
including:

D The State educational agency (SEA).

(i1))  Local educational agencies (LEAs), educational
service agencies (ESAs), and public charter schools
that are not otherwise included as LEAs or ESAs and
are not a school of an LEA or ESA.

(ii1))  Other State agencies and schools (such as
Departments of Mental Health and Welfare and State
schools for children with deaf ness or children with

blindness).

(iv)  State and loc al juvenile and adult correctional
facilities. . . .

(2) Are binding on each public agency in the State that provides
special education and related services to children with
disabilities, regardl ess of whether that agency is receiving
funds under Part B of the Act.
34 C.F.R. § 300.2(a) and (b) (em phasis added). MPAS argues t hat be cause federal education
regulations specifically include state adult correctinal facilities in the defintion of public agencies,
and because s tate regulations refer fo those federal regulations, “it is apparent that the State of

Michigan has intended to include state adult corre¢ional facilities as public agencies subject to the

provisions of state law with respect to the delivery of special education services.” MPAS MSJ at

6.
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The court finds this argument unpersuasive. MPAS fails to identify any Michigan statute
or administrative rule that incorporated 34 C.F.R. § 300.2 by reference during the period from the
facility’s opening in 1999 through June 5, 2002. Therebre, MPAS provides no basis for this court
to read 34 C.F.R. § 300.2 into Michigan law.’

MPAS next argues that when the Michigan Legislature wished to exempt MDOC from an
act’s requirements, it knew how to do so and did so explicitly. MPAS contrasts the Act — which
does not expressly exempt MDOC from its coverage — with the Michigan Persons with Disabilities
Civil Rights Act, MicH. COMP. LAWS § 37.1301(b), and the Elliott-Larsen Civil Rights Act, MCH.
Comp. LAWS §37.2301(b) (“MELCRA”), both of which expressly exempt MDOC. This argument
rests on the rationale of construction, that the Legislature’s exemption or exclusion of an entity or
thing in some instances can nake its failure to exenpt or exclude significant in other instances.See
MPAS MSJ at 6 and MPAS Replyat 2. Moreover, MPAS notes, MCH. COMP. LAWS § 380.1751(5)
requires state governm ent departm ents to operate spe cial-education programs, and it does not
exempt MDOC. But this indirect argum ent by inference still be gs the question, is there any
affirmative Michigan statutory or regulatory authority that includes or specifies the prison system
as subject to the special-education requirement, in the absence of some definition of “agency” or
“public agency” that would bring MDOC withirthe MMSEA’s purview? MPAS has not identified

such authority. The mere fact that some statutes exclude MDOC but the MMSEA does not, is a

9

Accordingly, the court need not consider MDOC s other arguments against the application
of 34 C.F.R. § 300.2 here. See MDOC Opp’n at 8 (“Second, the inclusion of corrections facilities
in 34 CFR 300.2[(b)](iv) signals that corrections facilities were specifically NOT included in 34
CFR 300.22, which Michigan did adopt by reference. Under the tim e-honored maxim regarding
statutory construction . . . inclusion by specific mention excludes all that is not mentioned.”).
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rather slender reed, given that (1) there is no strong reason to think that MDOC is included in the
MMSEA’s coverage in the first place and (2) as discussed below, several School Code provisions
tend to show that the Legislature did not contemplate state law requiring MDOC to play a role in
providing special-education services.

Referring to the aforementioned statute requiring state government departments to operate
special-education programs, MICH. COMP. LAWS § 380.1751(5), MPAS argues that under this
provision, “departments of state government, which include MDOC, are obligated to provide those
special education programs and services that are mandated under State law and those include the
provision of services to students under the age of 27.” MPAS MSJ at 7. But that too begs the
question whether special-education services are“mandated under State law” for MDOC, when the
MMSEA Rules themselves fail to clearly say so.

MPAS also points to a statutory provisi on that requires MDOC teachers to possess valid
teaching certificates, MICH. COMP. LAWS § 380.1531a, as reflecting the Legislature’s “capacity and
willingness to address education provided to innates . . . .” MPAs’s MSJ at 7. But it is not enough
for MPAS to show that the Legislature was able and willing to address the topic of education for
inmates. MPAS must identify some clear statutory or regulatory authority for a court, especially a
federal court, to for ce the taxpayers of Mi chigan specifically to fund the provision of special-
education services to additional inmates under the M MSEA. MPAS has not identified such
authority. See generally Henry v. Dow Chem. Co. ,701 N.W .2d 684, 698 n.20 (M1 ch. 2005)
(Corrigan, J., for the Court) (citing with approval a sster court’s reference to “the virtue of judicial
restraint™); Nat’l Wildlife Fed'n v. Cleveland Cliffs Iron Co. , 684 N.W .2d 800, 816 n.21 (Mich.

2004) (Markman, J., for the Court) (noting tha t “judicial restraint” has been “honored by judges
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from time immemorial™).

Perhaps most significant, a major definitional provision of the School Cods#rongly suggests
that the Legislature did not contenplate requiring MDOC to provideadult special-education services
beyond those required by federal law. The School Code’s definition of special education
programs and services nowhere mentions MDOC, instead specifying by name a host of other
entities that are expected to render such services:

“Special education programs and services” means educational and training services

designed for students with a disability and operated by local school districts, local

act school districts, intermediate schooldistricts, the Michigan schools for the deaf

and blind, the department of community health, the department of human services,

or a combination of t hese, and ancillary prof essional services for students with a

disability rendered by agencies approved by the state board. The program s shall

include vocational training, but need not include academic programs of college or

university level.

MicH. CoMP. LAWS § 380.6(7) (emphasis added). Absent a clear directive from the Legislature, it
strains logic to believe that it required MDOCto provide special-education programs and services
when the very definition of those services contemplates provision by numerous entities of the State
and its subdivisions but not MDOC.

Finally, amicus curiae Michigan Department of Education correctly points out that MDOC
is nowhere to be found in three School Code sections detailing the role, authority, and obligations
of various governmental bodies in providing special-education services. See Amicus Brief filed
April 1, 2008 at 2-3. These provisions of the Code conspicuously omit MDOC from mandatory
interaction and cooperation with the Superintendendpf Public Instruction, local school districts, and

intermediate school districts in the special-education arena. See MICH. COMP. LAWS § 380.1701(a)

(directing the Superintendent to “[d]evelop, establish, and continually evaluate and m  odify in
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cooperation with intermediate school boards a state plan for special education which shall provide
for delivery of special education programs and services.”) (emphasis added); MiCH. COMP. LAWS
§ 380.1711 (directing intermediate school district boards to “[d]evelop, establish, and continually
evaluate and modify in cooperation with its constituent districts, a plan for special education . . .
and making no m ention of cooperation with MDOC) (em phasis added); M ICH. COMP. LAWS §
380.1751(1)(b) (in fulfilling out its responsibility for providing special education program s and
services, a local school district m  ay “[c]ontract with i ts interm ediate school board, another
intermediate school board, another local school district board, an adjacent school district board in
a bordering state, the Michigan schools for the deafind blind, the departnent of community health,

the department of human services, or any combination thereof)."

MDOC Contends that MPAS is Collaterdly Estopped by a State-Court Decision,Cain

10

In addition to argunents based on various statites and regulations, MPAS expresses its view
that requiring MDOC to provide the special-education services at issue here would be a wise and
just policy, with practical benefits, whereas a llowing some adult inmates to go without special-
education services would do a disservice to both those inmates and the public interest. But it is a
fundamental principle of our Republic that courts cannot be used to substitute litigants’ “personal
preferences of what governm ental policy ought to be for the policies a ctually produced by the
representative processes of governm ent” Nat’l Wildlife Fed'n v. Cleveland Cliffs Iron Co. , 684
N.W.2d 800, 820 n.28 (Mich. 2004) (Markm an, J., for the Court). Ast he Michigan Court of
Appeals has emphatically stated,

The wi sdom of the principle of judicial restraint expressed by [the Michigan]
Supreme Court is self-evident; the notion tht our courts nay precipitously intervene
in the political arena and preempt a vote of the people is inconsistent with both the
role of the courts and the principles of our democracy.

Charter Twp. of Bloomfield v. Oakland Cty. Clerk654 N.W.2d 610, 632 (Mich. App. 2002) (citing
Senior Accountants, Analysts & Appraisers Ass 'n v. City of Detroit, 553 N.W.2d 679, 683 (Mich.
App. 1996)).
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Alternatively, MDOC contends that it is entitled to judgment based on collateral estoppel.
See MDOC’s Opp’n at 9-10. Specifica lly, MDOC contends that MPAS should be collaterally
estopped from arguing a position contrary to theholding of the Circuit Court for InghamCounty in
Cain v. MDOC, No. 88-61119-AZ. In Cain, a class of Michigan state prisoners argued that they
were entitled to special-education services pursuant to the Michigan School Code.

The record of the instant case initially contained only two short orders from that case. By
order dated June 21, 1993, the Honorable Janes R. Giddings partially granted and partially denied
MDOC’s motion for sum mary judgment. The order stated, in per tinent part, “the Defendant’s
Motion for Summary Disposition is granted as to Paragraph 62 of the Plaintiffs’ Third Amended
Complaint concerning the Michigan Mandatory Special Education Act. For the reason that [the] Act
does not im pose any specific duties upon the Michig an Department of Corrections.” MDOC’s
Opp’n, Ex. 5. TheCain case was closed by order dated Nvember 4, 2003, wherein Judge Giddings
approved a settlement that covered Cain and two other cases. See MDOC’s Opp’n, Ex. 6.

MPAS initially conplained that the court cannot deternmne whether Cain meets the first two
criteria for collateral estoppel because we do not know precisely what issue was presented, and what
relief was sought, in Cain’s claim(*“Paragraph 62 of the Third Amended Complaint”) on which the
state court granted summary judgment to MDOC. See MPAS Reply at 4. MPAS was correct in this
regard. Accordingly, by order issued April 9, 2008, ths court ordered MDOC to file copies of the
third amended complaint, the answer thereto, and summary-judgment briefs from Cain, in case the
collateral-estoppel issue proved essential to a ruling. MDOC filed th€ain documents, and MPAS
responded by arguing, inter alia, that it was neither a party to Cain nor in privity with a party and

hence cannot be bound by it.
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The disposition of the pending notions on the nerits, however, obviates the need to address
collateral-estoppel issues. Any collateral estoppel effect of Cain would m erely provide an
additional, superfluous basis for the instant ruling.See MDOC’s Opp. at 9-10; MPAS’s MSJ Reply

at 4-5.

Order

Having reviewed the third am ended complaint and the de fendant’s answer thereto, the
plaintiff’s summary-judgment brief, the defendant’sopposition brief, the plairtiff’s reply brief, the
amicus curiae brief of the Michigan Department of Education, and the defendant’s reply brief:

Plaintiff’s motion for partial summary judgment [#204] is DENIED.

Defendant’s motion for partial summary judgment [#206] is GRANTED.

Plaintiff’s claim under the Michigan Mandatory Special Education Act is DISMISSED.

This is not a final order, because it does not dispose of all issues as to all parties.

IT IS SO ORDERED this 8" day of October 2008.

/s/ Paul L. Maloney

Honorable Paul L. Maloney
Chief United States District Judge
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