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UNITED STATES

FOREIGN INTELLIGENCE SURVEILLANCE COUR"

ORDER

On August 17, 2007, the governrnant Tled a set of procedurss with this Cowrt pursiant w 30
U.S.C §1805C. Those procedures periaip io 2 cerificaton by the Atormey General and the
Drrzscior of Nanonat I:l‘iclhgencu, Stsricd DNVAG 1058 Certification 07-01, filad under seal on

August 10, 2007, pursuant 10§ ISOJBFC) Lader that cvrtm.,amon aI)d fohowu.c mc;s.. orocsdures
(*07-01 procedures™,

information regardin

These submissions provide the first occasion for Court review of such procedures under 50
J.S.C. § 1805CM). Under that provision, the Court “shall assess the Government's determination

. that [such] proceduras are reasonably designed to ensure that acquisiions conducted purssant 1
section 18058 do not constinite alecronic surveillance. The court's review shall be limited 10
whether the Goyernment's determinarion 15 clearly erroneous.” Evidently, it 15 the govemment's
view that acquisitions under the abovz-referenced procadires will not consttute slectrome
surveillance peczuse they will be “directed at a person reasonably believed o be located outside of

the Unated States,” and therefors will be sxcludsd from the defininon of slectronic surveillance by
§ 18034,

Beacause

mrocedures ars simi-lar in many respects, the Court intends
to consider all

orocedures jomntly Tor purposes of review under § 1803C(b).
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In furtherance of that consideration, it is hereby ORDERED as follows:

1. The government shall file supplemental briefing and information on the following

questions, which the Court has identified as the principal issnes for purpeses of iis review of these
procedurss undar § 18305C(0). '

(2) Lnder what circumnstaness 1s it envisioned that, under Part IV, of all

procadures, an “immediate threat to the national security” would requirs departure from the
procedures? What provisions of the procedurss would have to be disregardsd m such
circumsizness in ordar o raspond 1o such a threat? 1s 2 deleganion 10 NSA of authority 1

decide when 11 1s justified to “depart” from these procedurss consisient with stanstory
raquIrsrnenis?

(b} Footnoie 1, page 1, of the G7-01 procedurss appears to exempt from thess procedures
facilines “properly tasked for collection” under cerain prior zuthorities from the 07-01
procedures. To what exent did that prior tasking invelve a determination of the user’s
location under procedurss comparable w0 those now before the Court? Are such facilines
permanently exempted from all requirements of the 07-01 procsdures? Or, for sxample, are
they exempted from requirements for the injdaton of collection, but ars subject ¢ post-
initiation procedures (332 subparagraph (¢) below) designed to veriry that the user of a
Tacility is stll outside of the United States?

(¢) The procedurss state that NSA will “routinely” undertake certain activities that together
will constitutz an “zpalysis designed to detect those occasions when 2 person who when

rz.rcrieted was rsasonabii belizved to be located averseas has since zntered the Umited Staies.”

(i1 At what time intarvals will =ach of the various staps be taken?

4 2 facilicy - [

a5 being used by 2 person outside of the Uniied
States, sven afier 1t becomes awars.of indications that it may be used by someone in the
United States. To what extznt do these procedurss embody a presumption that a user who is
initially assessed to be outside of the United States remains ouiside of the Unitad States,
zvan if there are later indications o the contrary? If there is such a presumption, why is it
reasonable? ' '

i) It appears that NSA may coniinue 1o rs

(d) The procedurss describe circumstances “where N3 A zseks to acguire comunurications
about the target.” but “not to or Tom the target.”

Does this acquisiien involve the intsreepton of one or more rypes
of “aboui communications,’” as described at pages 12-14 of the Primary Order issued on May
31, 2007, in Docket No| ? Who is the “person fTom whom [NSA] seeks to obmain
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foreion iotsifizence imformation” in this contexx?
Ma? NSA acquira such commumecations, 23 long BS 11 15

reasonably oslieved that at least one party (sender or rzcipisnt) 1 the communicaton is

outside of the United Stat=g? Cr should the location of the sendsr bz determinative?

() The procedurss stais that “information acquired by dirscdng survsillancs at 2 person not
1casonaoly pelieved 1o be outside of the United Staies in & manuer that constitutes =lectome
IS A databases ™
Dosas this mean that all records or copies of sach

Howsver, there are other differences in wording, the effect of which is uncertam.' To
the exient that these ditfersnces in wording ars i:te.:xdac'. tp reflect 2 substantive difizrences in how
the procadurss are implemenied, the governmen is directzd 10 explain m lis submission the
differences in implementation and reasons therafor, To the extant that these differences in wording
are not intended 1o reflect a substantve diFersnce, but rather, ¢.g., retlect drafting refinements that
took place aftsr the subrnission of the 07-01 procedurss, the government' s submission shall so stare,
‘and shall include revised versions of tha procsdures w the exiant necessary 10 make 2ach set of
procedurss Tully accurare and current

3. The govemment shall maks 1ts submission, in conformance with paragrapns 1. and 2.
above, on or beiore Ociober 26, 2007.
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