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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEBRASKA

CARSON P., by his next friend Crystal Foreman,;
PAULETTE V., by her next friend, Sherri Wheeler;
DANIELLE D., by her next friend, Jodell Bruns;
CHERYL H., by her next friend, Susan Nowak; and
JACOB P., by his next friend, Sara Jensen; BOBBI
W., by her next friend, Micheline Creager; and
HANNAH A., by her next friend, Vanessa
Nkwocha, on their own and on behalf of all others
similarly situated,

Case No. 4:05CV3241 (RK)(DP)

AMENDED CLASS
ACTION COMPLAINT

Plaintiffs,

V.

DAVE HEINEMAN, as Governor of the State of
Nebraska; NANCY MONTANEZ, as Director of
Services, Nebraska Department of Health and
Human Services; JOANN SCHAEFER, as the
Director of Regulation and Licensure, Nebraska
Department of Health and Human Services;
RICHARD NELSON, as the Director of Finance
and Support, Nebraska Department of Health and
Human Services; DENNIS LOOSE, as the Chief
Deputy Director, Nebraska Department of Health
and Human Services; and TODD RECKLING, as
the Administrator of the Department of Health and
Human Services’ Office of Protection and Safety,

Defendants.
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1. This is a civil rights class action brought pursuant to 42 U.S.C. § 1983 on
behalf of all foster children w ho are or will be in the legal cu stody of the Nebraska Departm ent
of Health and Hum an Services (“HH S). The de fendants in this action are Dave Heinem an, as
Governor of the State of Nebraska; Nancy Mont  anez, as the Directo r of Services, Nebraska

HHS; Dr. Joann Schaefer, as the Director of Re gulation and Licensure, Nebraska HHS; Richard
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Nelson, as the Director of Finance and Support, = Nebraska HHS; Dennis Loose, as the Chief
Deputy Director of Services, Nebraska HHS; and Todd Reckling, Administrator of HHS’ Office
of Protection and Safety (colle ctively, the “Defendants”). A 1l Def endants are sued in their
official capacities, as the administrators of Nebraska’s child welfare system.

2. Defendants’ failure to protect Nebraska’s foster children and provide them
with legally-required services su bjects these children to significant and ongoing harm , deprives
them of a chance for a safe and stable childhood, and violates their rights under the United States
Constitution and var ious federal statute s. This action se eks declara tory and inju nctive re lief
against Defendants to stop continuing violations of the legal rights of Nebraska’s foster children
and to prevent Defendants, by their actions and  inactions, from continuing to harm the very
children that rely on the State for their care and protection.

INTRODUCTION

3. There are more than 6,000 abused, ne glected or otherwise deprived
children in the custody of HHS. Instead of prov iding these traumatized and vulnerable children
with a safe and tem porary hom e, Nebraska ’s m ismanaged, overburdened and under-funded
foster care system routinely further harms them and allows them to deteriorate, without the basic
care, services, protectio n and opportunities for a perm anent home that are necessary for their
physical, emotional and psychological development and well-being.

4. As a result of serious system  ic deficiencies that have been known to
Defendants for many years, the Nebraska foster care system operated by HHS inflicts num erous
harms on abused and neglected children while they are in state custody, including:

a.  Frequent moves among multip le inappropriate placements.  Subjecting
foster children, especially those w ho have undergone the traum a of being

removed from an abusive or neglectful home, to repeated changes in their
primary caregivers causes serious harm to their developm  ent and
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psychological health. Yet data colle cted by HHS andr eported to the
federal governm ent shows that, of th e children in Defendants’ custody
during fiscal year 2004, nearly 32 % had experienced four orm  ore
placements during th eir current stay in foster care. In an other example,
the annual report issued by the Nebras ka Foster Care Review Board in
2004 (the “FCRB 2004 Report”) found that 50% of all children in “out-of-
home” foster care as of the last day of 2003 had experienced four or m ore
placements during their time in foster care, and over 30% of those children
had been moved six or more times.

b.  Excessive s tays in emergency shelte rs and other temporary facilities.
Nebraskan children first entering foster care and those already in state
custody wh o have th eir foster hom es or o ther placem ents “disrup t” are
routinely left for extended periods of time, som etimes m any m onths, in
inappropriate em ergency shelters and other temporary f acilities intend ed
for very limited stays (no m ore than 30 days), often for the sim ple reason
that the S tate has nowhere else to  place them. Trea tment services are
frequently lacking in the shelters, and these facilities often randomly mix
youth who have been adjudicated  delinquent with non-offenders, and
children with aggressive physical  or sexual behaviors with young and
vulnerable children.

c.  The placement of in fant and other very young foster children in
emergency shelters an d ot her temporary facilities. In ad dition to th e
harmful extended use of emergency shelters for children generally, group-
care facilities designed for very sh ort stays are being regularly used as
placements for infants, toddlers and other young children, sometimes for
extended periods of tim e, again ofte n because appropriate p lacements are
unavailable. The care of youngch  ildren form ing critical bonds an d
developmental skills thr ough shifts of caretakers in  group facilities is
damaging to these children.

d.  Overcrowded foster homes. As a result of the lack of hom es and other
placements for foster children, foster hom es are regu larly overcrowded,
sometimes housing m ore than six child ren at a tim e (many of them with
special needs). Such overcrowding prevents adequate parental supervision
and places children at risk of harm.

€.  Maltreatment of foster children while in State custody.  Far too often
children brought into N ebraska’s foster care custody because of abuse or
neglect at the hands of their own biol ogical parents or other caregivers are
subject to f urther m altreatment while in the cu stody o f the State. This
maltreatment occurs because of the St ate’s f ailure to (i) appropriate ly
screen and oversee foster hom es, (ii) segregate sexually reactive children
(often themselves the  victim of prior sexual abuse) or physically
aggressive children from other foster children, and (iii) adequately monitor
and supervise visits betw een foster children and their b iological family

3-
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5.

members when problem s that have not been addressed place ch ildren at
risk of harm.

Overuse of institutional placements for children. Due to a lack of foster
homes, Nebraskan foster children are inappropriately placed in institutions
and other congregate facilities when they could be appropriately placed
with foster fa milies. T he State al so continues to p lace y oung children
(including children under eight years of age) in institu  tions and group
facilities, denying them individualized treatm ent and im portant one-on-
one relationships with consistent caregivers.

Excessive lengths of stay in State custody. Nebraskan foster children are
unnecessarily spending large portions of their lives — and som etimes their
entire childhoods — in fost  er care. Defendants fa il to provide foster
children with appropriate case m anagement, case plans and the services,
including adoption-relate d services, required to prevent children from
growing up in state custody. Nebras  kan foster children are routinely
denied opportunities to be adopted, and m any ar e discharged from the
foster care system at or around the Stat e’s age of majority without the life
skills necessary for them to live independently.

These continuing harms to children are caused by a num ber of severe and

long-standing systemic deficiencies that plague Nebraska’s foster care system, including:

a.

A severe shortage of fo ster homes. HHS f ails to m aintain an adequate
number and kind of foster hom es and other appropriate placem ents for
foster children. Foster child ren are placed wherever a bed or “s lot” is
available and not according to their individual needs.

High caseloads and turnover. HHS caseworkers responsible for
overseeing the care and protection of children in the State’s custody often
have dange rously high caseloads that ar e f requently m ultiples of the
national standard of 12-15 foster children per caseworker. High caseloads
and an unsupportive environm ent for m any caseworkers have led to very
high turnover rates. In urban a reas, casework ers frequen tly leave after
working with HHS for one or two y ears and many leave well before that
time, often before they have even com pleted their training. As a result,
frontline staff members are frequently inexperienced.

Poor monitoring of child safety. Nebraska’s foster homes are often
inadequately screen ed for safety. For exam ple, the FCRB 2004 Report
found that, in over 25% of the “out-o f-home” foster care cases reviewed
by the Board during calendar year 2003, children were placed in homes
that were unsafe, inappropriate  or had never undergone a docum ented
safety assessment. Addition ally, high caseloads interfere with the ab ility
of caseworkers to adequately monitor the safety of foster children assigned
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6.

to them. Recent state d ata shows th at, for January 2005, at least 36% of
foster children statewide did not rece ive a required m onthly contact from
their caseworker.

A lack of basic health serv ices for foster children. Nebr aska’s foster
children are routinely d enied services necessary to addres s acute m ental
health problem s on the basis of cost. ~ These children are left in foster
homes that are unable to meet their needs and in which their mental health
further deteriorates. Foster children are also den ied timely basic m edical
examinations and dental health services.

Poor planning and services to quickl y move children out of foster care
and into permanent homes. HHS routinely fails to provide foster children
with appropriate case m anagement, cas e plans and services, especially
adoption-related services, that are re quired to ensure that children do not
grow up languishing in State custody. In a 2002 audit of HHS, the fede ral
government identified the failure to establish goals for children’s
permanent placem ent and the failu re to achieve adoption sinatim ely
manner as “critica | problems.” These sam e “critical problems” continue
today.

Grossly inadequate payments to foster care providers. Nebraska fails to
provide paym ents to those caring for foster children that even approach
the actual cost of care. For exam ple, HHS pays foster parents as little as
$222 per month — less than $8 per day —  to raise a two-year-old foster
child, when the federal governm ent es timates that the average m onthly
cost of raising a child in the rural United States is $755 and even m ore in
the urban Midwest.

Fiscal waste. Nebraska regularly fails to co llect available federal funds
for foster children in S tate custody, foregoing many millions of dollars

that could be used to provide desper ately needed homes and services f or
children.

The harm s routinely inflicted on ch  ildren in Nebraska’s foster care

custody, and the systemic deficiencies and pattern and practice of conduct from which they arise,

cause the overall physical, emotional and psychological deteri oration of foster children while in

State custody.

7.

Defendants have long been aware of HHS’ ongoing and system ic failure

to provide for the safety and well-being of Nebraska ’s foster children, as all of these deficiencies

have been repeatedly docum ented in governm ental reports, audits and inthe m  edia. Ye t
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Defendants have been unable or unwilling to address them. The serial reform plans Defendants
have issued over the years have failed to ameliorate the ongoing systemic deficiencies and harms
to Nebraska’s foster children detailed in this Complaint.

8. These and other actions and inactions of Defendants subject Nebraska’s
foster children to significant and ongoing harm s, deprive them of a chance for a safe and stable
childhood, and violate their rights under the United States Constitution and federal statutes. This
lawsuit seeks declaratory and injunctive relief  to stop these ongoing lega [ violations and the
serious harms that flow from them and ensure that Defendants adequ ately care for and pro tect
children in state custody, as required by law.

JURSIDICTION AND VENUE

0. This is an action brought pursuant to 42 U.S.C. § 1983, alleging violations
of the United States Constitution and federal statutes. This court has jurisdiction over the federal
claims pursuant to 28 U.S.C. §§ 1331 & 1343.

10.  Venue in this district is proper, pur suant to 28 U.S.C. § 1391(b), becau se
the claims arise in the district.

PARTIES

Named Plaintiffs

11.  Named Plaintiff Carson P.' is an eight-year-old boy who has been in HHS
custody for approximately two years.
12. Carson P. appears in this action th rough his next friend, Crystal Forem an,

Bellevue, Nebraska.

! Pursuant to Rule 5.3 of the Local Civil Rules of the United States District Court for the District of Nebraska, the
minor Named Plaintiffs are identified only by their initials and a pseudonym.

-6-
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13.  Named Plaintiff Paulette V. is an 1 8-year-old girl who has been in HHS
custody for most of the last 12 years.

14.  Paulette V. appears in this action through her next friend, Sherri W heeler,
Imperial, Nebraska.

15.  Named Plaintiff Danielle D. is a seve n-year-old girl who has been in HHS
custody for approximately two years.

16.  Danielle D. appears in this action through her next friend, Jodell Bruns,
Lincoln, Nebraska.

17.  Named Plaintiff Cheryl H. is an 18-year-old g irl who has been in HHS
custody for approximately 10 years.

18. Cheryl H. appears in this action through her next friend, Susan Nowak,
Poughkeepsie, New York.

19.  Named Plaintiff Jacob P. is a 13-year-old boy who has been in HHS
custody continuously for 18 months.

20.  Jacob P. appears in this action through his next friend, Sara Jensen, Neola,
Iowa.

21.  Named Plaintiff Bobbi W. is a 14-y ear-old girl who has been in HHS
custody continuously for nearly five years.

22.  Bobbi W. appears in this action th rough her next friend, Micheline J.
Creager, Lincoln, Nebraska.

23.  Named Plaintiff Hanna h A.isa 7-y ear-old girl who has been in HHS

custody continuously for four years.
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24.  Hannah A. appears in this action through her next friend, Vanessa
Nkwocha, Omaha, Nebraska.

Defendants

25.  Defendant Dave Heineman is the Governor of Nebraska and is sued in his
official capacity. His business address is the Office of the Governor, P.O. Box 94848, Lincoln,
Nebraska 68509-4848. Pursuant to Article IV, § 6 of the Nebraska State Constitution, Governor
Heineman is directly responsible for ensuring that all Nebraska agencies, including HHS, comply
with applicable federal and state laws.

26.  Pursuant to the Nebraska Partnership for Health and Hum an Services Act
of 1996, the HHS “System  ” is comprised of th  ree interrelated HHS agencies: Services,
Regulation and Licensure, and Fina nce and Sup port. The three d irectors of the H HS agencies
are members of the HHS “Policy Cabinet.”

27.  HHS Services operates Nebraska’s public child welfare program. W ithin
HHS Services is the Office of Protection and Safety, which is charged with drafting child welfare
policy and otherwise developing the State’s chil d welfare program, including its foster care and
adoption programs.

28. The State is divided into five HHS se  rvice areas. In each service area
there is an HHS Office of Pr  otection and Safety Service Ar ea Administrator ch arged with
implementing the child welfare program developed by the central HHS Office of Protection and
Safety.

29.  Defendant Nancy Montanez is the Director of HHS Services and is sued in
her official capacity. H er business address is P.O. Box 95044, Lincoln, Nebraska 68509-5044.

In her role as Director of HHS Services, Director Montanez is directly responsible for managing
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HHS Services, including HHS Service’s Office of Protection and Safety, and for supervising all
public child welfare services in the State of Nebraska. Purs uant to Neb. Rev. Code § 68-1207
and other provisions, Ms. Montanez is responsib  le f or supervis ing the Sta te’s public ch ild
welfare services as des cribed by federal and Nebraska law. Ms. Montanez is a trained social
worker, having received her degree in that field from the University of Nebraska at Kearney in
1984.

30.  Defendant Dr. Joann Schaefer is th e Director of HHS Regulation and
Licensure and i s sued in her offi cial capacity. Dr. Schaef er is also Nebraska’s C hief Medical
Officer. Her business address is P.O. Box 95007, Lincoln, Nebraska 68509-5007. In her role as
Director of Regulation and Li  censure, Dr. Schaefer is re sponsible for developing and
disseminating regulations governing the operation of the Office of Protection and Safety, through
which Nebraska operates its public child welf  are program, and for li  censing facilities and
services used by HHS. Dr. Schaefer is a traine d physician, having received a graduate degree in
medicine from Creighton University Medical School in 1995.

31.  Defendant Richard Nelson is the D irector of Finance and Support of HHS
and is sued in his official cap acity. His business address is P.O. Box 95026, Lincoln, Nebraska
68509-5036. In his role as Director of Finan ~ ce and Support, Mr. N elson is responsible for
aligning human resources, fina ncial resources, and inform ation needs for HHS. From 1999 to
2004, Mr. Nelson served as the Director of HHS Regulation and Licensure.

32.  Defendant Dennis Loose is the Chief Deputy Director for HHS Services.
His business address is P.O. Box 95044, Lincoln, Nebraska 68509. In his role as Chief Deputy
Director, Mr. Loose directly oversees HHS Se  rvices’ Office of Protection and Safety, the

organization charged with developing the State’s child welfare program. Mr. Loose also directly
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oversees the five HHS Service Area Adm inistrators charged with the “on the ground”
implementation of Nebraska’s child welfare program.

33.  Defendant Todd Reckling is the Administrator of HHS Services’ Office of
Protection and Safety. His business address is P.O. Box 95044, Lincoln, Nebraska 68509. In his
role as Administrator, Mr. Reckling is charged with management of HH S’ Office of Protectio n
and Safety.

CLASS ACTION ALLEGATIONS

34. This action is prope rly maintained as a class action pursuant to Fed. R.
Civ. P. 23 (a) and (b)(2).

35.  The class is defined as: “All foster children who are or will be in the legal
custody of HHS, including those alle ged or adjudicated to be abused, neglected or abandoned by
their parent, guardian or custodian, and thos e alleg ed or adjudicated to b e wayward,
uncontrollable or habitually truant.”

36. The plaintiff class is sufficiently numerous. As of March 9, 2005, there
were approximately 6,674 foster children in the legal foster care custody of HHS, making joinder
of all members impracticable.

37. The questions of law and fact raised by the identified Named Plaintiffs are
common to and typical of those raised by the putative class members. Each Named Plaintiff and
each putative class member is in need of foster care services, must rely on Defendants for those
services, and is subject to HHS’ harmful systemic deficiencies.

38. Questions o f fact shared by the Nam ed Plaintiffs and the p utative c lass

members (together, the “Plaintiffs” or the “Plaintiff children”) include:

-10-
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39.

whether Defendants fail to provide fo ster children in their custody with
safe, stable and appropriate foster care placements, as required by law and
reasonable professional standards;

whether Defendants fail to provide fo ster children in their custody with
legally required safety, protection and services necessary to prevent them
from deteriorating physically, psychol ogically, emotionally, or otherwise,
while in state custody;

whether Defendants fail to provide  appropriate and tim ely perm anency
planning and services for children in foster care to assure that they are
properly cared for and either safely re united with the ir families or f reed
for adoption and prom ptly placed in another permanent home, consistent
with applicable law and reasonable professional standards; and

whether Defendants fail to provide foster children in their custody with the
opportunity to m aintain critical fa mily relationships, including through
visitation with their siblings.

Common questions of law include:

whether Defendants’ actions and inac tions violate Plaintiffs’ rights under
the Due Process Clause of the Fourteenth Amendment to the United States
Constitution to be safe from harm while in state custody;

whether Defendants’ actions and inac tions violate Plaintiffs’ rights under
the Adoption Assistance and Child Welfare Act of 1980, a s amended by
the Adoption and Safe Fa ~ milies Act of 1997, and relevan t federal
regulations, to mandated foster care a nd adoption services and foster care
maintenance payments;

whether Defendants’ actions and inac tions violate Plaintiffs’ rights under
the Early and Periodic Screening, Diagnosis and Treatment program of the
Medicaid Act, and relevant federal regulations;

whether Defendants’ actions and inact ions violate Plai ntiffs’ rights to
familial association under the First, Ninth and Fourteen th Amendments to
the United States Constitution; and

whether Defendants’ actions and  in actions breach con tractual righ ts
enjoyed by Plaintiffs as third-party be neficiaries to Nebraska’s State Plan

contracts with the federal government pursuant to Titles IV-B and IV-E of
the Social Security Act.

-11-
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40. The legal violations alle ged by the Na med Plaintiffs are ty pical of tho se
raised by each m ember of the putative class. The harms suffered by the Na med Plaintiffs are
typical of the harms suffered by all children in the putative class.

41.  Each Named Plaintiff appears by a next friend pursuant to Fed. R. Civ. P.
17(c), and each nex tfriendis sufficiently fa miliar with the child’s situation to fairly and
adequately represent the child’s best interest in this litigation.

42. The Named Plaintiffs will fairly and adequately protect the interests of the
members of the putative class.

43. The Named Plaintiffs and the putative clas s are represen ted by attorney s
employed by Children’s Rights, a national non-pr ofit legal organization based in New York,
New York, with experience in co mplex child welfare class actions ; attorneys employed by
Nebraska Appleseed Center for Law in the Public Interest, a non-profit, non-partisan law project
based in Lincoln, Nebraska, with experience in complex welfare and Medicaid class actions; and
attorneys from Ogborn, Summ erlin & Ogborn, P.C., a private law firm with offices in Lincoln,
Nebraska and Denver, Colorado, with experience in com plex federal court class actions; DLA
Piper Rudnick Gray Cary US LLP, an internati ~ onal private law firm w ith offices in citie s
throughout the country, with experience in comp  lex federal court cla ss actions; and Cline,
Williams, Wright, Johnson & Oldf ather, L.L.P., a private firm with of fices in Lincoln, Om aha,
Aurora and Scottsbluff, Nebraska, and Fort Co llins, Colorado; W oods & Aitken LLP, a private
firm with offices in Lincoln and Omaha; and Gross & Welch, P.C., L.L.O., a private law firm
with offices in Omaha, all with experience in complex federal court litigation.

44. Counsel for the Plaintiffs know of no conflicts am ong me mbers of the

putative class.

-12-
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45.  Defendants have acted or refused to act in a manner generally applicable
to the putative class, m  aking class-wide decl aratory and injunctive relief appropriate and
necessary.

FACTUAL ALLEGATIONS REGARDING NAMED PLAINTIFFES

Carson P.

46.  Carson, now eight years old, has been in HHS custody for approxim ately
two years. A victim of sexual abuse and fetal alcohol syndrome, Carson has serious m ental and
behavioral health needs. Thr oughout his term in foster care Carson has routinely been, and is
now being, denied access to treatment and services appropriate to these si gnificant needs, to his
great detriment.

47.  Carson cam e into HHS custody in Se  ptember 2003 as a six-year-old.
When police officers arrived at Carson’s house , they found him carrying around an axe and
determined that he had access to other weap ons, includ ing a knife, and drug paraphernalia.
Carson had been encouraged to drink alcohol and smoke in the home and at the time of removal
his teeth were severely decayed.

48. Carson was placed in to a foster ho me that was provid ed alm ost no
information about his medical, em otional and me ntal health needs and the circum stances under
which he came into care.

49.  After several m onths in foster car e, Carson reported being repeatedly
sexually abused prior to rem oval. Carson was taken to be interviewe d at Project Harm ony,
Omaha’s Child Advocacy Center, but he becam e frightened and was unable to com plete the

interview process.

-13-
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50. Though Carson talks op enly of his desi re to harm and even kill people,
hears voices, and describes dream s in which he molests other children, he was no t assessed in
any formal manner at or around the tim e he came into care and HHS has consistently im peded
any and all efforts to obtainap  propriate trea tment f or Carson’ s various m ental health and
behavioral problems.

51.  During his first eight months in fo  ster care, Carson’s HHS caseworker
failed to visit him even a single tim e. For much of this period he was pr ovided with no therapy
whatsoever, despite rep eated requests by those charged with his care w ho were witnessing his
troubling symptoms and behaviors first-hand. When Carson’s caseworker finally approved basic
therapy by a counselor, not a psychologist, it w as insufficient to even begin to m atch Carson’s
needs, because, am ong other reasons, he rece ived only a single 30-mi nute session every two
weeks.

52.  Inthe m onths following Carson’s first outcry about his sexual abuse, he
began speaking about the abuse in more explicit de tail with his foster parents and, eventually,
with his th erapist. The se allegations were referred to Carson’s HHS cas e manager. The case
manager, however, refused to report the allegation s, and they were not investigated, despite the
fact that one of the alleged perpetrators was Carson’s biological mother’s boyfriend and Carson’s
permanency plan was then, as it still is today, reunification with Carson’s biological mother.

53. Though Carson has remained in care far longer than 15 of t he most recent
22 months, Carson’s pe rmanency goal rem ains reunification and a petition seeking term ination
of his parental rights has not yet been filed. = HHS has also not yet even begun the process of

locating Carson’s biological father.

-14-
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54. Throughout m ost of his nearly tw o-year stay in foster care, Carson has
been denied any visits with siblings, cousins, and other family members.

55. The foster care maintenance payments made to Carson’s foster parents on
his behalf have consistently failed to cover the actual costs of caring for him.

56.  HHS recently placed Carson with a rela tive who has not b een adequately
trained or otherwise prepared to address Carson’s substantial ne eds, a problem made worse by
the grossly inadequate therapy being provided him.

57.  Defendants’ actions and inactions are part of a systemic pattern of conduct
that has caused Carson, and continues to cause  Carson, irreparable harm . Defe ndants have
violated, and acted in delib  erate indifference to and beyond the bounds of reasonabl e
professional judgm ent regard ing, Carson’s co nstitutional and statutory rights by  failing to
provide nec essary services and an appropriate placem ent for him ; by failing to make period ic
comprehensive assessm ents of his needs, incl uding his m ental health needs, and providing
services co nsistent with thos e needs; by failingtom  ake tim ely and m eaningful casework
contacts and monitor his progress in foster care in order to ensure his safety and well-being; by
failing to provide him with monitoring and services necessary to prevent him from deteriorating
physically, psychologically, em otionally, educationally or otherwis e while in state custody; by
failing to pay foster care m aintenance payments on his behalf that cover the reasonable costs of
caring for him; by failing to support his family relationships, in particular by not providing child-
sibling visits; by failing to provide appropriate management and supervision while he has been in
HHS custody in accordance with his individual need s, best interests, and reasonable professional
standards; by failing to provide case management and planning in accordance with his individual

needs, best interests, and reasonable professi  onal standards; and by failing to develop and
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implement a viable permanent plan that will allow him to leave foster care and secure a safe and
appropriate perm anent hom e in accordan ce with his in dividual needs, best interes ts, an d
reasonable professional standards.

Paulette V.

58. Paulette V. has been languishing in the State’s foster care custody for most
of the last twelve years, duri ng which time she has been physica lly or sexually abused on three
separate occasions and has been subjected to at least 17 different foster placements, a number of
them dangerous and cle arly inappropriate to m eet her needs. Paulette, who will b e turning 19
years old in less than a year, has not been provi ded a legally mandated written transitional living
plan and other services necessary to adequately prepare her for adulthood.

59.  Paulette was rem oved from her biological m other’s care into the legal
custody of HHS when she was five years old. Upon entering the system, HHS separated Paulette
from her younger brother and sister who were also taken into foster care, and she was denied
visitation with them for more than 10 years.

60.  HHS originally p laced Paulette in a relativ e foster hom e in the Om aha
area, more than 350 miles from where she was living at the tim e she came into care. During the
course of Paulette’s approxim ately five-year stay at this home, the relative with who m she was
placed was incarcerated for a drug offense. HHS di d not seek to remove Paulette from the home
at the time or otherwise appropriately m onitor her safety and the adequacy of supervision in the
home. To the contrary, she was only rarely vi sited by her HHS caseworker. At age 10, as HHS
continued in its failure to m onitor Paulette’s safety and well-being, Paulette was repeatedly

sexually abused by an older boy living in the home.
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61.  Paulette wa s then sen tby HHS to live with  am ore distant relativ e.
Notwithstanding her prior sexual abuse, HHS arranged for Paul ette to rec eive only m inimal
counseling. Given her past expe riences, Paulette found the stress of living with a num  ber of
older boys in the home intolerable and she was moved by HHS to yet another relative placement,
her fourth foster home since entering care.

62.  Paulette lived in this ho me, which eventually to ok legal gu ardianship of
her, for about three years. In this hom e, Paulette was phy sically abused by her relative foster
parent. She reported the abuse. However, despite extensive bruising, no action was taken either
by the police or by HHS. Paulette came back into HHS legal custody when, at the age of 13, she
was again sexually abused, this tim e by a boyfrie nd of her relative fost er parent and then
guardian.

63.  Paulette was next shuffled through a st ring of group homes. The repeated
and serious psychological and physical traum as she had suffered during her years in HHS
custody manifested themselves in increasingly difficult to control behaviors. She was eventually
transferred by HHS to a highly re  strictive re sidential tre atment center, where s he lived f or
approximately six months. Though Paulette attende d an in-house school in the facility, none of
the credits she earned while in this school were accepted once she returned to mainstream public
school, and, as a result, she was forced to repeat the 8" Grade.

64.  HHS then s ent Pau lette to y et anot her r elative f oster home, where she
lived for nearly two years. The pattern of scarce visitation by HHS and inadequate counseling
continued. This placement was also eventually formalized into a guardianship, but only three
months later Paulette c ame back into f oster care when she attem pted suicide and HHS had her

placed in a psychiatric hospital for several months.
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65.  Upon discharge from this psychiatric hosp ital, HHS placed Paulette in a
privately run Omaha emergency shelter to aw ait yet another foster placement. She rem ained in
this inappropriate facility for approxim ately three months while HHS pur portedly sought to find
her an appropriate home. The shelter, intended for extremely short stays of up to 30 days, was
populated by a m ix of delinquent, neglected and abused teens and som e younger children,
including children less than five years of age. HHS next placed Paulette in a different shelter in
Omaha where she resided for over am onth before running away after a dispute with another
resident. She was then kept for a number of days in a locked facility.

66.  Paulette was then p laced by HHS for nearly two years in a series of
restrictive group placem ents, including a reside ntial treatm ent center, operated by a privat e
provider. She continued to be visited by HHS only sporadically during this time. She repeatedly
asked her HHS caseworker to be transferred to a fa mily home but was told that no such hom es
were available.

67.  Inlate 2004, as a 17-year-old, Paulette was at last placed by HHS into a
family foster home, at least her 17" foster care placement. Paulette — now 18 years of age — has
not been involved in the required process of developing and implementing a Written Transitional
Living Plan and is not otherwise being adequately prepared for her transition to adulthood at age
19, a transition that will surely be harder for Paulette given the m any harms inflicted upon her
during her years in HHS custody.

68.  Defendants’ actions and inactions are part of a systemic pattern of conduct
that has caused Paulette, and continues to cause ~ Paulette, irreparable ha rm. Defendants have
violated, and acted in delib  erate indifference to and beyond the bounds of reasonabl e

professional judgm ent regard ing, Paulette’s ¢ onstitutional and statu tory righ ts by failing to
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protect her from harm; by failing to provide nece ssary services and an appropriate perm anent
placement for her; by f ailing to make period ic com prehensive ass essments of her needs; by
placing her in inadeq  uately screened and  monitored f oster hom es; by placing her into
circumstances while in HHS custody which Defe ndants knew or should have known would have
and did render her vulnerable to d anger, placed her at risk o f harm and which in fact resulted in
severe harm to her; by failing to make timely and meaningful casework contacts and monitor her
progress in foster care in order to ensure her safety and well-being; by placing her in em ergency
shelters for more than thirty days and contrary  to her individual needs and best interests; by
failing to provide her with m onitoring and services necessary to prevent her from deteriorating
physically, psychologically, em otionally, educationally or otherwis e while in state custody; by
failing to s upport her fam ily relationships by not providin g child-s ibling visits ; by failing to
provide appropriate m anagement and supervis ion while she has been in HHS custody in
accordance with her ind ividual needs, best interests, and reasona ble professional standards; by
failing to provide case management and p lanning in accord ance with her indiv idual needs, bes t
interests, and reasonable profe ssional standards; by failing to develop and im plement a viable
permanent plan th at w ill allow her to leav e foster care and secure a safe and appropriate
permanent hom e in accordance with her indivi dual need s, best interests, and reasonable
professional standards; and by failing to provide her with legally m andated independent living
and trans itional serv ices to enable her to li ve on her own once she is discharged from  HHS
custody at age 19.
Danielle D.
69.  Danielle is a seven-year-old child who has spent the majority of her life in

state custody and is now m ore than two years into her s econd extended stay in foster care. HHS
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has failed to provide Danielle with the case plan ning and services needed to m ove her on to a
permanent home. In fa ct, for m uch of the last calendar year, Danielle’s perm anency goal has
been “long term foster care,” a m anifestly inap propriate goal for an e minently adoptable child
such as Danielle.

70.  Danielle originally entered the foster care system as a toddler follow ing
the drowning of her younger brother. Aftera pproximately a year and a half in HHS custody,
Danielle was returned home. In 2003, Danielle re -entered the foster care system as a four-year-
old after one of her teachers reported signs of physical abuse.

71. Danielle is hearing im paired and si gnificantly developm entally delayed.
At the time of her re-entry into foster care, Da nielle had a hearing aide but had not been taught
how to use it. The foster care m aintenance payments made to her foster parents on her behalf
have consistently failed to cover the actual costs of caring for her.

72.  HHS failed to take necessary steps to provide Danielle’s biological mother
with the services n ecessary to further the purp orted goal o f reunification or to determine that
reunification was inappropriate and implement another permanency plan.

73.  More than a year into Danielle’s second foster care stay, it was determined
that Danielle’s mother could not safely and appropriately care for Danielle. Notwithstanding this
determination and the fact that Danielle’s foster mother had indicated that she was ready, willing
and able to adopt Danielle, instead of prom  ptly seeking to term inate pa rental rights so that
Danielle could be adopted, HHS recomm ended th at Danielle’s p ermanency goal be changed
from reunification to “long term foster care,” cl early an inappropriate goal for a child as young
as Danielle for whom a potential stable and perm anent adoptive h ome had already been

identified.
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74.  Although a petition seeking term ination of Danielle’s mothers parental
rights has recently been filed, HHS continues to fail to take reasonable steps to seek and secure a
permanent and stable hom e for Dani elle. For example, HHS has not yet begun the process of
finding and te rminating the righ ts of Danielle ’s biological father or ti mely or ap propriately
followed-up on Danielle’s m other’s claim of a tribal affilia tion for Danielle, both necessa ry
precursors to Danielle actually achieving permanency.

75.  During her time in foster care, HHS has failed to arrange for even a single
visit between Danielle a nd either of her sisters, both of w hom have been in foster care for a
number of years. Moreover, HHS has failed to appropriately monitor the visits between Danielle
and her m other, delegating responsibilities for su ch monitoring (and transportation to and from
the visits) to a constantly changing corps of under-trained and inexperienced staff employed by a
private subcontractor.

76.  Defendants’ actions and inactions are part of a systemic pattern of conduct
that has caused Danielle, and continues to cause Danielle, irreparable ha rm. Defendants have
violated, and acted in delib  erate indifference to and beyond the bounds of reasonabl e
professional judgm ent regard ing, Danielle’s ¢ onstitutional and statutory righ ts by failing to
provide necessary s ervices and an appropriate p ermanent placement for her; by failing to m ake
periodic comprehensive assessm ents of her ne eds; by failing to m ake tim ely and m eaningful
casework contacts and monitor her progress in foster care in order to ensure her safety and well-
being; by f ailing to provide her with m onitoring and services necessary to prevent her from
deteriorating physically, psychologically, em otionally, educationally or otherwise while in state
custody; by failing to su pport her fam ily relationships by n ot providing child-sibling visits; by

failing to pay foster care m aintenance payments on her behalf that cover the costs of caring for
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her; by failing to provide appr opriate management and supervis ion while she has been in HHS
custody in accordan ce with her in dividual needs, best in terests, and reasonab le professional
standards; by failing to provide case management and planning in accordance with her individual
needs, best interests, and reasonable professi  onal standards; and by failing to develop and
implement a viable p ermanent plan that will allo w her to leave foster care and secure a safe and
appropriate perm anent hom e in accordan ce with her in dividual needs, best interes ts, an d
reasonable professional standards.

Cheryl H.

77.  Cheryl H. has been in foster care fo r nine years. Because of HHS’ failure
to appropriately assess Cheryl’s needs and p lace her in accordance with them and HHS’ failure
to develop, train and support fost er parents capable of m eeting the needs of children like her,
Cheryl has unnecessarily suffered through m ore than a dozen placem ent changes and has spent
significant periods of her life in ins titutional settings. As a result of HHS’ failure to provide
Cheryl with appropriate treatment and case planning services, Cher yl has also been denied the
opportunity for a stable home through adoption or guardianship. Instead, she has been permitted
to steadily deteriorate while in state custody.

78.  Within a short time of coming into care, Cheryl — then only nine years old
— was placed for an extended stay in a large  group home, far from the biological mother with
whom the state’s plan was for her to be reuni ~ fied. W hen this pla cement disrupted, she was
placed with a pair of first-tim e foster parents w ho struggled for a little u nder a year to m eet her
very significant m ental health and behavioral needs with alm ost no cas eworker supervision,
support (including respite services ) or training from HHS. On several occasions during her

placement in the hom e, Cheryl’s condition dete riorated to th e p oint that she requ  ired
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hospitalization in the children’s ward of a psychiatric hospital, but each time she was returned to
the foster h ome without sign ificant additional supports or services. U Itimately that placement
also disrupted and Cheryl then spent more than a year living in an emergency children’s shelter
with children of various ages and emotional, me ntal health and behavior al needs, a m anifestly
inappropriate placement for a troubled girl who was then only 11 years old.

79. Cheryl’s placement when she was at last moved from the shelter was with
another set of first-time foster parents, again with no special training in the provision of anything
but basic n on-therapeutic foster care. This placem ent was also pun ctuated by a num ber of
psychiatric hospitalizations but, as before, no alternative placem ent or stabilization and support
services to the foster home were offered or tried.

80.  When this placem ent also disrup ted, Cheryl was placed for a period of
time with a residential treatment center, and then moved through a num ber of group placem ents
operated by the sam e provider that ran the treatm ent center. At approxim ately the age of 16,
Cheryl was again p laced in an unsupported “traditional” foster home that was ultim ately unable
to hand le her. W hen that p lacement disrupted, she was returned to a children ’s shelter for
approximately am onth, and is currently livi  ng with yet another fost  er parent, awaiting
emancipation when she turns 19 in January 2006. There is minimal planning being done for
Chery!’s future transition to adulthood, a future th at looks uncertain at best in view of her m any
behavioral, developmental and mental health problems — problems that have either been caused
or exacerbated by her many years in foster care.

81.  Defendants’ actions and inactions are part of a systemic pattern of conduct
that has caused Cheryl, and continues to cause Cheryl, irreparable harm . Defe ndants have

violated, and acted in delib  erate indifference to and beyond the bounds of reasonabl e
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professional judgment regarding, Cheryl’s constitutional and statutory rights by failing to protect
her from harm; by failing to provide necessary se rvices and an appropriate permanent placement
for her; by failing to m ake periodic com prehensive assessments of her needs; by placing her in
inadequately trained and supported foster homes ; by failing to m ake tim ely and m eaningful
casework contacts and monitor her progress in foster care in order to ensure her safety and well-
being; by placing her ine  mergency shelters for m ore than thirty days and contrary to her
individual n eeds and best interes ts; by f ailing to provide her with monitoring and servic  es
necessary to prevent her from deteriorat ing physically, psychol  ogically, emotionally,
educationally or otherwise while in state cus tody; by failing to provide appropriate managem ent
and supervision while she has been in HHS custody in accordance with her individual needs, best
interests, and reasonable profe ssional standards; by failing to provide case m anagement and
planning in accordan ce with her individual needs, best interes ts, an d reasonab le profession al
standards; by failing to develop and implement a viable permanent plan that will allow her to
leave foster care and secure a s afe and app ropriate perm anent hom e in acco rdance with her
individual needs, best interest s, and reasonable professional sta ndards; and by failing to provide
her with legally mandated indep endent living and transitional services to e nable her to live on
her own once she is discharged from HHS custody at age 19.
Jacob P.

82.  Jacob is a 13-year-old boy who has b een HHS custody nearly half of his
life. Jacob is developm entally delayed with an extensive history of beha vioral problems, many
caused or exacerbated by his experiences in state custody. During hi s time in foster care, Jaco b

has been shuffled amongst at | east 11 different foster care placem ents, including five different
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placements in the past year and a half, many of which were wholly inappropriate to, and failed to
meet, his extensive needs.

83.  Jacob first came into HHS custody in Decem ber 1996, at age four. Jacob
was neglected medically and had been given alc ohol by family members in order to control his
behaviors.

84.  After stays inanum ber of placem ents, including vari ous institu tional
settings, Jacob was placed in a potentially adoptive hom e in A ugust 1999, into which he wa s
adopted in November 2000.

85. Throughout Jacob’s adoption, he repor ted being slapped and otherwise
verbally and emotionally abused by his adoptive parents. In Nove mber 2002, HHS investigated
abuse allegations against his adoptive parents, but of fered no addition al services to the family.
While in the home, another foster child, who had also been adopted by Jacob’s adoptive parents,
threatened to kill Jacob. In additio n, Jacob al legedly acted out sexually towards this adoptive
brother.

86.  As aresult of these and other be haviors, Jacob’s adoptive parents
repeatedly requested that HHS pr ovide services in order to help  them successfully deal with
Jacob’s needs and behaviors, including inpatien t trea tment f or Ja cob’s adop tive broth er th at
would separate the boys. HHS’ contractor, Mage llan, denied services to Jacob and his adoptive
parents without reason. Instead of offering services to keep the family intact, HHS offered the
parents an infor mation packet and threatened the adoptive parents with prosecution if they
abandoned Jacob’s adopted brother.

87.  Jacob’s adoption disrupte d and his adoptive parent s relinquished custody

back to HHS in February 2004. Since that tim e, Jacob has had at least four placem ent changes
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and currently resides in a group hom e. Although Jacob had been in care for m any years prior to
his disrupted adoption, he was only recently tested for Fetal Alcohol Syndrom e even though he
exhibited facial featu res consistent with th e diagnosis. In addition, J acob was not given a
neuropsychological evaluation until December 2004.

88.  Asaresult of his exten sive time in State custo dy and multiple placement
moves, Jacob suffers from severe attachm ent problems. Though Jacob desperately needs the
permanency that only a properly supported adop tive home can provide, his prim ary permanency
goal is not adoption, but rather guardianship. ~ Although Jacob now has a concurrent goal of
adoption, HHS has taken no steps towards that goal and Jacob is not currently listed on the HHS
adoption website.

89.  Defendants’ actions and inactions are part of a systemic pattern of conduct
that has caused Jacob, and continues to cause Jacob, irreparable harm. Defendants have violated,
and acted in deliberate indifference toa  nd beyond the bounds of reasonable professional
judgment regarding, Jacob’s constitutional and st atutory rights by failin g to provide necessary
services an d an appro priate perm anent place ment for him ; by failingtom  ake periodic
comprehensive assessments of his needs; by failing to provide him with monitoring and services
necessary to prevent him from deteriora  ting physically, psychologically, em  otionally,
educationally or otherwise while in state cus tody; by failing to provide appropriate managem ent
and supervision while he has been in HHS custody in accordance w ith his individual needs, best
interests, and reasonable prof essional standards; by failing to provide case m anagement and
planning in accordan ce with his in dividual needs, best in terests, and reasonab le professional

standards; and by failing to develop and implement a viable permanent plan that will allow him
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to leave foster care and secure a saf e and appro priate permanent hom e in acco rdance with h is
individual needs, best interests, and reasonable professional standards.
Bobbi W.

90. Bobbi is a 14-year old girl who has been in HHS custody for alm ost five
years. A victim of se xual abuse, Bobbi has b een diagnosed with m ild m ental retardation,
disruptive behavior disorder, ADHD, and Oppos itional Defiant Disorder. She has been
subjected to over twen ty different foster car e p lacements, many of them highly secure group
homes, shelters, and hospitals. Bobbi has also had at least eight different case workers during
her time in HHS custody.

91.  Bobbi first entered HHS custody in May 2001 as an eight-year-old. Her
biological mother voluntarily re linquished custody of her, stati ng that she could not care for
Bobbi due to her physically aggressive behaviors. W ithin a month of entering HHS custody in
May 2001, Bobbi was returned to her m other but she reentered HHS cust ody alm ost
immediately. For the next six m onths, Bobbi was shuffled through a string of group hom es and
series of stays in the Child Adolescent Psychiatric Unit (CAPS Unit) at BryanLGH Hospital.

92.  Inearly 20 02, HHS placed Bobbi, then ten-years-o 1d, in her only lon g-
term non-institutional foster care p lacement. The family, a first-time foster family in which the
foster mother had over 20 years of experience working with deve lopmental disabilities and an
MS degree in counseling, had approached HHS  in 2001 for the express purpose of fostering
Bobbi. During the entirety of he r two-and-a-half year stay with this foster fam ily, Bobbi’s
permanency plan rem ained reunification despite Bobbi’s biological m other’s inability to m eet

the plan goals and stated desire not to have Bobbi return to her care.
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93.  During this long-term placem ent, Bobbi desired to be adopted by her
foster family and repeatedly shared this desire with her H HS caseworker. In addition, and in
spite of Bobbi’s continued intense m ental health needs and physically aggr essive behaviors, the
foster family wanted to adopt Bobbi and repeatedly expressed this to HHS.

94.  Asaresult of Bobbi’s HHS caseworker’s inability to work in cooperation
with Bobbi’s long-term foster mother, along with other factors, in April 2004 Bobbi was m oved,
abruptly and with alm ost no transitioning, from th e one fos ter placement that had been able to
manage her behaviors (and in fact wished to ad opt her in spite of them). Compounding matters,
HHS transferred Bobbi to a foster hom e over 100 miles away from her previous foster fam ily,
with whom she was permitted no visitation. Bobbi’s behaviors in this new placement predictably
escalated and she required hospitalization in the BryanLGH CAPS Unit at le ast six times during
her first six months with this new foster family. In December 2004, Bobbi’s placement disrupted
due to her new f oster family’s inability to m anage her new behavior al problems and otherwise
care for her. She has been institutionalized ever since.

95.  Bobbi has been in foster care for fa rlonger than 15 of the previous 22
months, and Bobbi’s prim ary perm anency pl an rem ains reunification. A pet ition seekin g
termination of Bobbi’s parental rights was not  filed until October 2004, more than three years
after she entered HHS custody. The petition is pending.

96.  Bobbi’s concurrent perm anency pl an is adoption. However, HHS ha s
taken no steps towards achieving that goal. Bobbi is curren tly languishing in a group hom e,
where HHS has kept her for m ore than a year. The group hom e is inappropriate to Bobbi’s
needs. Among other things, one of the hom e’s other two residents is 23 years old; Bobbi has

very few personal effects; and her room’s furnishings consist of a mattress on the floor.
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97.  Bobbiis 14 years old and faces the prospect of never b  eing adopted o r
otherwise achieving permanency due to HHS’ failure to provide her with long-term placement in
a home-like setting and perm anency planning appropr iate to her needs. Her m ental health and
behavioral problems have been caused, or at a minimum, greatly exacerbated by HHS’ failure to
provide her with a stable hom e in a family setting. Rather th an looking forward to a placem ent
with a po tentially adoptive foster family, Bobbi is currently on the wa iting list to be adm itted
into the Beatrice State Developmental Center.

98. Defendants’ actions and inactions have caused B obbi, and continue to
cause Bobbi, irreparable harm . Defendants have violated, and acted in deliberate indifference
towards and beyond the bounds of reasonable pr ofessional judgm ent regarding, Bobbi’s
constitutional and s tatutory rights by failing to provide an appropriate p ermanent placement for
her; by failing to m ake periodic comprehensive assessments of her needs; by failing to provide
her with m onitoring and servi ces necessary to pr event her from deteriorating physically,
psychologically, em otionally, edu cationally or ot herwise w hile in state custody; b y failing to
provide appropriate m anagement and supervis ion while she has been in HHS custody in
accordance with her ind ividual needs, best interests, and reasona ble professional standards; by
failing to provide case management and p lanning in accord ance with her indiv idual needs, bes t
interests, and reasonable profe ssional standards; and by faili ng to develop and implem enta
viable permanent plan that will a llow her to le ave foster care and secure a safe and appropriate
permanent hom e in accordance with her indivi dual need s, best interests, and reasonable
professional standards.

Hannah A.

99.  Hannah, who is only seven-years-ol d, has already experienced over 14

different foster care placem ents over th e course of her nearly four yearsin H HS custody.
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Though Hannah has m anifested signs of serious m ental and behavioral health problem s for a
considerable tim e — in cluding Reactive Attachment Disorder, a p redictable by-product of her
many placem ent m oves — HHS failed to properly ev aluate her for nearly th ree y ears, during
which time some of Ha nnah’s more serious prob lems re mained undiagnosed and unaddressed.
As aresult of this failure on HHS’ part, the increasingly severe behaviors her m any HHS-
sponsored placement moves helped to cause, and the fact that HHS has perm itted her to sp end
more than h alf of her life in foster care, Ha nnah is now in danger of spending the rest of her
childhood in state custody.

100. Hannah was brought into HHS custody in January 2002 following reports
of drug abuse in her biological hom e, bruises on her face, and a festering wound on her head.
Hannah was initially placed as a three-year-old in a non-kinship foster home with persons who
were familiar to her. Though she reported pre-removal sexual abuse by her biological father (as
would her half-sister), within four months of ¢ oming into care Hannah, her younger sister, and
two half-siblings were p laced back into the phys ical custody of her bio logical parents (though
HHS retained legal custody). Less than four mont hs after her return hom e, due to her parents
failure to provide for her m ental health needs, HHS moved Hannah, her si ster, and her two half-
siblings to another family foster care placement, this time with their grandmother.

101.  In this placem ent, however, Hannah’s medical needs were again ignored.
She developed a severe ear infection and her ear drained foul smelling and discolored liquid for
weeks before being treated, and though Hannah and her younger sister were routinely sick, their
prescription m edications were almost never brought to day care  so that they could be given
required doses during the day. In addition, Hanna h and her siblings were not bathed and not

made to brush their teeth on a regular basis. Though HHS was m ade aware of these concerns,
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nothing was done to m ove Hannah and HHS pr ovided little or no additional support or training
to her relative foster parent.

102. Hannah’s behavior deteriorated in  her grandmother’s hom e, her third
foster placement, and she began to noticeably regress. In February 20 03, Hannah’s two older
half siblings were removed from the home and moved to a different placement. Hannah and her
younger sibling, however, remained in the home for at least an additional year.

103.  During 2004, HHS m oved Hannah on a number of occasions, including
through several inadequately screened and superv ised non-family and r elative placements. On
one occasion, Hannah was sent out of state to live with a relative with a crim inal record. She
was returned with marks and bruises and was alleged to have sexually acted out on another child
in the out-of-state ho me. There after, Hannah was placed with an unprepared and largely
unsupported foster family that after only six we eks dropped Hannah off at a shelter for hom eless
families (not even a children’ s shelter), where HHS perm itted her to s pend at leas t one night
before she was rescued — not by HHS — but by a former foster mother. More recently, Hannah —
though only seven years of age — was placed b y HHS for s everal weeks in a shelter that hosts
children and youth of both sexes, ranging in age from 0-18. Most recently, Han nah has been
placed in yet another non-relative family foster home in the Omaha area.

104. Hannah’s biological parents’ rights were terminated in Septem ber 2004,
nearly three years after she en tered care. Ov er the cou rse of Hannah’s tim e in care, HHS
permanency planning on her behalf has suffered si gnificantly due to w orker turnover (she is on
at least her fourth case worker). Hannah has  been free for adoption for well over a year, but
continues to languish in foster care without HHS providing her a stable long-term placem ent,

much less an adoptive or other permanent home.
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105. Hannah suffers from significant mental and behavioral health problems
which were not fully diagnosed until August 2005. During her tim e in care, Hannah has not
received necessary serv ices, in cluding the scop e of therapy needed to address her significant
mental health needs. HHS has also failed to arrange for services to address Hannah’s learning
disability.

106. Defendants’ actions and inactions ha ve caused Hannah, and continue to
cause Hannah, irreparable harm . Defendants have violated, and acted in deliberate indifference
towards and beyond the bounds of reasonable pr ofessional judgm ent regarding, Hannah’s
constitutional and s tatutory rights by failing to provide an appropriate p ermanent placement for
her; by failing to m ake periodic comprehensive assessments of her needs; by failing to provide
her with m onitoring and servi ces necessary to pr event her from deteriorating physically,
psychologically, em otionally, edu cationally or ot herwise w hile in state custody; b y failing to
provide appropriate m anagement and supervis ion while she has been in HHS custody in
accordance with her ind ividual needs, best interests, and reasona ble professional standards; by
failing to provide case management and p lanning in accord ance with her indiv idual needs, bes t
interests, and reasonable profe ssional standards; and by faili ng to develop and implem enta
viable permanent plan that will a llow her to le ave foster care and secure a safe and appropriate
permanent hom e in accordance with her indivi dual need s, best interests, and reasonable
professional standards.

FACTUAL ALLEGATIONS REGARDING SYSTEMIC DEFICIENCIES AND
THE RESULTING HARMS TO FOSTER CHILDREN IN STATE CUSTODY

107.  The describ ed experien ces of the Nam ed Plaintiffs are not atypical, but
instead are all too common illustrations of  Def endants’ pattern an d practice of deliberate

indifference towards, and widespread and system ic failure to exercise and implement reasonable
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professional judgm ent regarding, the health, safe ty and welfare of the abused and neglected
foster children they are legally obligated to care for and protect.

108. Defendants have the authority and the legal responsibility to ensure that
foster children in state custody receive the services, care and protection to which they are legally
entitled, yet past attempts to address the m  any pronounced deficiencies in Nebraska’s child
welfare system , and in particular its foster ~ care and adoption program s, have been largely
ineffective and in any  event not targeted at the p roblems delineated in this  Com plaint.
Defendants have long known of the injuries an d harms suffered by Plaintiff children (and their
predecessors in the State’s foster care system ) as a result of Defendants’ pattern and practice of
action and inaction. Their failure to take th e steps necessary to am eliorate these ongoing,
systemic harm s reflects a clear departure fro m any reas onable exercise of their professional
judgment, and is also in deliberate indifference to Plaintiff’s health, safety and well-being.

Dangerous and Inappropriate Foster Care Placements and Placement Processes

109.  Plaintiff children who have been tr aumatized by abuse and neglect and
removal from their hom es are subject to further harm while in the State’s foster care sy stem
because of a grave sho rtage of ap propriate numbers and types of foster hom es and other
placements, which results in the pred ictable cycling of children through num erous inappropriate
and too often dangerous foster care placements.

110. Because of a severe sho rtage of fost er care p lacements, an overburden ed
and insufficiently supported staff, and the abse nce of an appropriate and tim ely adm inistered
process for assessing th e needs of foster child ren, Plaintiff children who enter foster care in

Nebraska are routinely placed without regard to their specific needs or the training and capacity
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of the foster paren ts or other caretakers with whom they are p laced. Instead, P laintiffs are
regularly placed wherever a bed or “slot” is available.

111.  HHS of ten f ails to ¢ ollect or mainta in th e inf ormation necessa ry to
properly match Plaintiff children with foster care homes or other placements. For example, as of
March 2004, only 18% of the foster parent r ecords contained inform ation regarding the
characteristics of a child that the foster pare nts would accept into their hom e, and only 16% of
the foster children’s records contained information about the children’s characteristics.

112.  HHS caseworkers routinely place Pl aintiff children in foster hom  es
without providing the foster parents with adequate information concerning the children’s medical
and mental health history and needs, and without preparing the foster parents to deal with the
predictable behaviors and treatm ent needs of th e children placed in th eir homes. As a result,
foster parents are frequently unaware of and unequipped to meet Plaintiff children’s needs. HHS
caseworkers are also often unresponsive to fost er parents’ requests for additional support or
information about foster children placed with them.

113.  For foster children with needs that requir e intensive services or, in rar €
cases, placem ent in group or instit utional settings that can provi de an even higher level of
treatment and care, HHS consis tently does not provide such serv ices or placements unless and
until the children “fail” in the less-supported (and less expensiv e) placements, those placements
disrupt, and those childr en suffer unnecessary and damaging additional placement moves. This
de facto requirement of “failure” before needed services and placements are provided is severely
damaging to Plaintiff children.

114.  HHS’ pattern and practice of placing children wherever a bed is ava ilable

instead of based on their individua 1 needs, failing to develop a nd maintain appropriate foster
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homes and other placem ents, failing to provide fo ster parents with sufficient preparation or
information, and failing to prov ide children with expensive services and placement absent p rior
placement d isruptions o r oth er failures, resu Its in a high rate of psy chologically dam aging
placement disruptions, with Plaintiff children bei ng repeatedly and unnecessarily shuffled from
one placement to another. For example, HHS  reported to the federal governm ent that from
October 2003 to Septem ber 2004, approxim ately 47% of the children in foster care had
experienced three or more placements and approximately 32% of Nebraska’s foster children had
experienced four or more placem ents. In the 2004 FCRB * Report, the B oard stated that, of the
files reviewed of children who were in “out-o f-home” foster care placem ent at the end of 2003,
close to 50% experience d four or more placem ent disruptions, and 33% had experienced six or
more placement disruptions while in foster care. The Board expressed special concern about the
number of placements experienced by pre-school age children, who can be particularly damaged
by m ultiple broken attachm ents with care giv ers. Of the files rev  iewed of pr e-school ag e
children who were in “out-of-home” foster placement at the end of 2003, about 38% had lived in
three or more different homes, and about 12% had lived in five or more homes.

115.  Compounding the harm done to Plainti  ff children from being shuffled
from one placement to another, it is comm onplace for HHS to m ove a child from a foster home
abruptly without attem pting to provide supportive se rvices to either prev ent the placement from

disrupting or at least minimize the trauma of yet another change in a child’s primary caregiver.

? The Nebraska Foster Care R eview Board was created in 1982 pursuant to the Foster Care Review Act. Neb. Rev.
Stat. § 43-1301 ef seq. Among other statutory duties, the board is charged with (i) establishing and training local
foster care review boards for the conduct of six-month permanency review hearings for children in out-of-home
state custody, and (ii) accumulating data and making reports on children in out-of-home placements to HHS and the
juvenile courts. The FCRB is also authorized to visit and observe foster care facilities in order to ascertain whether
the individual physical, psychological, and sociological needs of each foster child are being met. See Neb. Rev.
Stat. §§ 1303-1308.
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116.  Each placement move by a foster child forces that child to seek to form
new attachments with adult car egivers. P laintiff children who suffer multiple placement moves
frequently b ecome incre asingly re luctant to lov e and trus t their ca retakers, suffer behavioral
problems, and becom e more difficult to place in permanent homes. Addition ally, the frequen t
placement moves experienced by Plai ntiff children d irectly interf ere with their education, as
many of these unnecess ary placement moves result in school changes, delays in th e transfer of
school records, and delays in enrollment and unnecessary absences from school.

117. Because of an insufficient num ber and array o f available foster hom es,
Defendants often rely o n unsafe an d inappropriate placements for the care of Plaintiff children ,
including in adequately screen ed and m onitored public (or “traditional”) foster hom es directly
administered by HHS; relative foster hom es, al so under the direct supervision of HHS; hom es
recruited by agencies that ¢ ontract with HHS; and hom es and group or institutional placem ents
recruited and overseen by private providers.

118. There is an acute sho rtage in Nebras ka of the therap eutic foster hom es
needed to accommodate child ren w ith em otional or beh avioral p roblems. Because HHS has
failed to develop, train and support a sufficient num  ber of therapeutic foster homes, Plaintiff
children are routinely placed in settings that ~ are unable to m eet their needs and where they
endanger their own development and safety as well as the safety of the other children with whom
they are placed (inclu ding other foster child ren and foster paren ts’ biological and adoptive
children).

119. In addition to the harm directly inflicted upon Plaintiff children by the
emotional trauma caused by each placem ent move, HHS’ failu re to m atch these children with

homes appropriate to their needs results in even longer stays in foster care for these children, and
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further harm, as the emotional and behavioral  effects of the pla cement m oves significan tly
decreases their chances of ever being placed in a permanent home.

120.  The severe lack of foster hom es al so results in HHS pla cing Plain tiff
children for extended periods of time in em ergency shelters that are intended only for very short
stays. In addition to failing to provide stab ility, these sh elter placements often fail to provid e
children with adequate treatm ent services and fa il to prov ide even rudim entary safety, as they
often house together children of diverse ages and maturity levels, including youth who have been
adjudicated to be delinquent with non-offenders and children with aggressive physical or sexual
behaviors with very younga  nd vulnerable children. Alt  hough these em ergency shelter
placements are intended to be tem porary and to last no more th an 30 days, Plain tiff children
frequently remain for far longer periods — sometimes for four months or more — because the State
has nowhere els e to place th em and also, in so me cases, because staff are too ov erwhelmed to
even determine what placements are available for them.

121.  In addition to the inappropriate use of shelters for all children, very young
foster children (includin g infants and toddlers) are regu larly placed in em ergency shelters and
other temporary facilities, again because appropriate foster care placements are unavailable or in
some cases because staff are too overwhelmed to locate them. The State’s data ind icates that in
the month of April 2005 alone, m ore than 300 separate foster ch ildren spent time in emergency
shelters in Nebraska. The average age of children residing in shelters was 13.45 years, reflecting
the fact that a number of children staying in these facilities were in fact significantly younger. In
the Northern Service Area the average age of children that spent time in shelters was 11.19 years,
a product o fthatregio n’s regu lar placem ent of infants and other very young children in

sheltercare. HHS’ care of young child  ren form ing critical bonds and developm ental skills
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through shifts of caretakers in gro up facilities such as shelters or  crisis nurseries is severely
damaging to these children.

122.  As aresult of the lack of hom es and other placements for foster child ren,
foster hom es are regularly overcrowded and m ay include six or even more Plain tiff children,
exclusive of biological and adoptive children li  ving in the hom e. Such overcrowding often
prevents adequate parental supervision and places children at risk of harm.

123.  Another result of HHS’ failure to d evelop and retain a sufficient num ber
and array of foster homes is that Plaintiff childre n are often regularly placed in institutions and
other congregate facilities when they could be appropriately placed with appropriately trained
and supported foster fam ilies. HHS also conti nues to place young Plaintiff children (includ ing
children under eight y  ears of age) innon  -family setti ngs. Such children are denied
individualized treatm ent and one-on-one relationsh ips with a consis tent caregiver by virtue of
their institutionalization. As the m ost common source of adoptive parents is foster parents, the
State’s placement of P1 aintiff children in institutions decreases the likelihood that they will be
adopted.

124. Defendants devote few resources to re cruiting and retaining foster hom es
for Plaintiff children and pay foster parents caring for Plaintiff children only a fraction of what it
costs to actually raise those children.

125. Asitis legally obligated to do, Nebraska provides foster care maintenance
payments for the direct and intended benefit of =~ most foster ch ildren in the state’s custody
However, these foster care maintenance payments are not set based on the actual and reasonable
costs and individual needs of the children themselves and are insufficient to provide essential and

appropriate care and services to Plaintiff children. For ins tance, HHS pays m any foster parents
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only $222 a m onth — less than $8 a day —to raise ~ a newborn to two-year-old child, when the
federal government estimates that it costs an average family $755 a month to raise a child of that
age in the rural United States and $761 a mont h for the urban Midwestern United States.
Nebraska’s $222 basic ra te is the lowest foster m  aintenance paym ent in the country.  The
exceedingly low rates paid to foster parents taking care of the State’s most vulnerable child ren
interfere with HHS” ability to  recruit and r etain f oster and adoptive f amilies f or Plaintif £
children.

126.  Similarly, the rates paid on behalf of Plaintiff children placed with private
providers — including som e of the state’s mo st dam aged and vulnerable children — are not
established based on the actual needs of children and the reasonable cost of caring for them. The
foster care maintenance payments provided for children placed with private providers, including
those in non-family settings, are insufficient to provide appropriate care and services to Plaintiff
children.

127.  Plaintiff children are re gularly placed with foster parents to whom HHS
denies basic supportive services, such as appropriate respite care. Additionally, HHS often fails
to respond to foster parents’ requests for assistance with services and instead often simply moves
Plaintiff children rather than prov iding services and supports to p revent impending placem ent
disruptions.

128.  In addition to the Plaintiff children that HHS places in “out-of-home” care,
there are approxim ately 1,500 children in the le  gal custody of HHS w  ho reside with their
biological parents or other caretakers, most of them on trial reunifications following stays in non-

relative foster hom es or other placem ents. As with the ch ildren in “ou t-of-home” care, these
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children are insufficiently m onitored and visi ted by HHS and are denied needed services,
including mental health services.

129.  Far too often Plaintiff children brought into Nebraska’s foster care custody
because of abuse or neglect at the hands of th eir own biological paren ts or other caregivers are
subject to further abuse, neglect and other m  altreatment and harmful conditions while in the
custody of the State. T his maltreatment occurs because of HHS’ failure to appropriately screen
and oversee foster homes, segregate sexually react ive children (often them selves the victim s of
prior sexual abuse) or physically aggressive children from other foster children, and adequately
monitor and supervise visits between foster ch ildren and their biologica | family members when
problems that have not been addressed place children at risk of harm.

130.  Through the pattern and practice of s ubjecting Plaintiffs to placement
practices that are emotionally, psychologically and even physically injurious to them, Defendants
have acted and continue to act with d eliberate indifference to their welfare and in clear departure
from any reasonable exercise of professional judgment. This pattern and practice of conduct has
caused, and is causing, direct and severe harm to Plaintiff children.

High Caseloads, Turnover and Inadequate Training

131.  Defendants routinely fail to hire and retain a sufficient num  ber of
caseworkers necessary to ensure Plaintiff child ren are prov ided the care and services to which
they are legally entitled.

132. National standards provide that foster care caseworkers be responsible for
no m ore than 12 to 15 foster children. HHS caseworkers responsible for Plaintiff children
routinely carry caseloads dangerously in excess  of those standards. In som e regions, child

welfare caseworker caseloads are ro utinely several times the nation al standard and som etimes
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require caseworkers to be responsible for —and a ttempt to ensure the safe ty of — more than 50
Plaintiff children at one time.

133.  High caseloads and a lack of support have led to a high caseworker and
supervisor attrition rate. Especially in urban areas, caseworkers frequently leave after working
for HHS for only one or two year s, and m any leave well before that tim e. Among childr en
reviewed in the 2004 FCRB Report, nearly 60% had  four or m ore caseworkers while in foster
care. Frontline staff, who ar e charged with making critical decisions about a child including
where the child will live, are frequently you ng and inexperienced and, as a result, often
unequipped to m ake decisions that comport with any reasonable professional judgment. As a
result of high attrition in the supervisor rank s, supervisory staff responsible for overseeing
caseworkers are often them selves inexperience d, having been prem aturely prom oted to cover
vacant positions. Supervisors are also often distr acted from their supervisory duties by the need
for them to carry caselo ads of foster childre n pending the replacem ent and train ing of departed
caseworkers.

134.  The high turnover rate denies Plai ~ ntiff children the appropriate and
consistent s ervices, s table p lacements and cas e pl anning th at are essen tial to th eir safety and
well-being and to preventing them from languishing in state custody without perm anent homes.
Essential information about Plaintiff children and their cases — including such things as how well
particular children are adjusting to new foster ho mes, whether parent-child visits are helpful or
harmful to particular children, or even what e fforts the biological parents have made towards
reunification — is lost because of caseworker turnover, attendant re balancing of caseloads within
HHS units, and th e lack of effective comm  unication between incom ing and departing or

otherwise transitioning workers.
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135.  These problem s unduly prolong the tim e Plaintiff childre n stay in state
custody, as was recognized in a statewide “self-a ssessment” which HHS submitted to the federal
government in 2002 as part of its federal audit, which listed caseworker turnover as one of the
barriers towards timely moving children towards a doption. This self-assessm ent also identified
turnover and high caseloads as impacting HH S’ ability to com plete case plans in a tim ely
fashion. These deficiencies persist today.

136. Compounding the problem s of turnover and high caseloads, the training
provided by HHS to child welfare caseworkers fails to adequately prepare the workers for the job
critical functions of overseeing the safety, well-being and permanency of Plaintiff children.

137.  Through the pattern and practice of failing to hire, retain, train and support
front-line staff sufficient to m eet the needs of Plaintiffs, Defendants have acted and continue to
act with deliberate indif ference to their welf are and in clear depart ure from any reasonable
exercise of professional judgm ent. This pattern and practice of conduct has caused, and is
causing, direct and severe harm to Plaintiff children.

Poor Monitoring of Child Safety

138.  Defendants often fail to take bas ic screening precautions before Plaintiff
children are placed in foster hom es and other pla cements and fail to m onitor Plaintiff children’s
safety and well-being once in their placements.

139.  HHS routinely fails to conduct docum ented assessments of the safety of a
home in which it h as placed a foster ch ild, or to consistently conduct crim inal and child abuse
background checks on the people it relies upon to care for foster children. For example, the 2004
FCRB Report found that in over 25% of the cases re viewed, children were placed in ho mes that

were unsafe, inappropriate, or had neve r undergone a documented safety assessment. In 19% of
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the cases reviewed by the Board, there was no cl ear indication that a com plete assessment was
conducted of the foster child’s safety in the child’s current placement.

140. HHS also fails to ad  equately lic ense and o therwise ov ersee p rivate
providers with whom it contracts f or the provisi on of group and institutional foster care to
Plaintiff children. L icensing inspections of su ch facilities are typ ically perform ed only once
every other year, usually on an announced basis, and fail to identify staff and conditions that put
Plaintiff children at risk of ha rm. Such procedures are n ot in accord with nation al standards
regarding the licensing of such facilities.

141. Compounding the danger to children, HHS ca seworkers responsible for
Plaintiff children often fail to ¢ onsistently visit the children assigned to them for long periods of
time, placing these children at serious risk of harm.

142. Regular visitation is essential to de termining, among other things, foster
children’s safety, their treatment and service needs, their progress in moving toward a permanent
home and the continued appropria teness of their current placements. HHS itself has determined
that foster care caseworkers are req uired to vi sit each of th e children on their caseload every
thirty days.

143.  Nevertheless, Plaintiff children go  long periods without seeing their
caseworkers. One of the findings m ade by the Un ited States Departm ent of Health and Hum an
Services Adm inistration for Children and Fam ilies during a 2002 aud it of Nebras ka’s child
welfare system was that “the frequency and quality of face-to-face contact between caseworkers
and the children and parents in their caseloads was often insufficient to monitor children’s safety
or promote attainment of case goals.” These deficiencies remain today. For example, state data

reports show that, for the month of March 2005, approximately 30% of foster children statewide
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did not receive a required m onthly contact from their caseworker. In the Eastern Service Area
(which includes Omaha), approximately 45% of children did not receive required monthly visits
during March 2005. In the 2004 FCRB Report, the Bo ard found that 526 foster children in “out-
of-home” placement had no documenta tion in their case record to indicate that th ey had been
seen by their caseworker even once in the previous 60 days.

144. Defendants inappropriately “contract out” essential casework duties such
as monitoring visitation between Plaintiff child ren and their biological parents and conducting
home visits. These vitally important caseworker tasks are not adequately monitored by HHS and
the actual supervision is ofte n undertaken by cycling workers with m inimal training and only
limited knowledge of the children and parents whos e vis its they a re supervising . Essential
information about Plaintiff children, such as how well particular children are adjusting to new
foster homes or whether parent-ch ild visits are helpful or harmful to particular children, is often
lost because the con tract worker s supervising visitation did not have the training to properly
assess the situation or because of a lack of communication and coordination between and among
the foster care caseworker and the contract worker or workers.

145.  Inits 2004 Report, the Foster Care Review Board documented some of the
problems created by Defendants’ reliance on substa ndard and unmonitored contract agents. For
example, in som e cases, foster children were tr ansported by a contract provider for supervised
parent-child visits for weeks befo re the caseworker or the foster parents were inform ed that the
parents were not even attending the visits. At least one contract agency upon which Defendants
rely to trans port and supervise par ent-child v isits prohibited its em ployees from disclosing to

HHS caseworkers any negative interactions that occurred during those visits.
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146. Far too often private agency staff cont racted to transport Plaintiff children
to visitations fail to ensure that children are properly restrained in car seats, putting such children
at risk of severe injury.

147. Defendants continue the pattern and practice of failing to appropriately
screen foster homes and failing to supervise the Plaintiff children in their custody despite the risk
it poses for and harm it inflicts upon the children they are charged with protecting. Defendants’
failure to ad equately monitor Plaintiff children is a departure from any reasonab le exercise of
professional judgment and is in deliberate indiffer ence to Plaintiffs’ safety and well-being. This
pattern and practice of conduct has caused, and is causing , direct and severe harm to P laintiff
children.

A Lack of Basic Health Services for Foster Children

148. Defendants often fail to  ensure th at Plain tiff ¢ hildren in HHS custody
receive adequate health care services, including mental health, medical and dental care.

149.  Adequate health services are critical to ensuring that foster children do not
deteriorate while in state custody. Health services are particularly important to foster children, as
abused and neglected children who enter foster car e frequently have more serious health care
needs, stemming from the circumstances that resu lted in their placem ent into state custody and
the trauma of being removed from what is often the only home they have ever known.

150.  For those Plaintiff children who need higher levels of medical and mental
health services, Defendants have elected to co ntract with Magellan Health Se rvices, a pr ivate
behavioral health organization, to provide intensive care m anagement services. Personnel from
Magellan rarely, if ever, visit with children, typically making their determinations as to the needs

of Plaintiff children solely on the basis of superf icial paper reviews. Magellan frequently denies
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requests that foster children be provided higher-level treatment (and placement in the facilities in
which such treatm ent can be provided) based on cost and without regard for diagnoses of need
for such treatm ent and placem ents. Mag ellan al so term inates m ental health services an d
placements prematurely based on cost and regardless of the child’s actual continuing need. HHS
usually simply accep ts such decisio ns by Magellan, and do es not challenge them through the
administrative appeals process. As a result of the denial or pr emature te rmination of critical
mental health serv ices, the m ental health of Plaintiff children furth er deteriorates and their
placements disrupt m ore frequently , decreas ing the likelih ood that th e children will everb e
placed in stable and permanent homes.

151.  Plaintiff children, especially in the western and northern areas of the State,
are regularly denied access to m edical and m ental health services in p roximity to their hom es,
often becau se relevant service prov iders are lo cated across state lines . Plaintiff children are
either denied any access to health professionals or are req uired to spend hours traveling across
the State to receive services, including regularly needed services such as weekly counseling.

152. In addition to receiv ing deficient m ental health s ervices, Nebraska foster
children are often denied required periodic m  edical and dental screening exam inations and
treatment. Plaintiff children are als o frequently denied timely and adequate dental care. This is
due, at least in part, to a severe shortage of de ntal care providers willing to accept Medicaid in
Nebraska, coupled with Defendants’ failure to make alternative funding arrangem ents for dental
services.

153. In addition to deficiencies in the deli very of health care serv ices, critical
medical and mental health information about indi vidual Plaintiff children is often not passed on

to foster parents and other caretakers, thereby placing the health of those children in jeopardy.
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154. Defendants’ pattern and practice of  denying Plaintiff ¢ hildren needed
mental health services and other m edical and dental care subjects them to unnecessary harm and
continued risk of harm, and amounts to a departure from any reasonable exercise of professional
judgment and deliberate indifference to Plaintif fs’ health, safety and well-being. This pattern
and practice of conduct has caused, and is causing, direct and severe harm to Plaintiff children.

Planning and Services Inadequate to Move Children
Out of Foster Care and Into Permanent Homes

155. Reasonable professional judgm ent and applicable law di ctate that the
placement of a child in foster care must be temporary. Foster children and their families must be
provided with plann ing and serv ices necessary for the children to be prom ptly returned to the
custody of their parents or other caretakers, when it is safe to do so. When it is not safe or
appropriate for children to be “reun ified” with their own families, foster children must r eceive
prompt efforts to find them an alternative permanent home, typically through adoption.

156. In Nebraska, foster children do not receive this m andated “perm anency
planning” and related services. Instead, Plain tiff children are spending significant portions of
their lives growing up in state custody. Inits 2002 review of the Nebras ka foster care system ,
the federal governm ent identified HHS’ failure to establish appropriate perm anency goals and
achieve adoptions in a timely manner as “critical problems.” Because Defendants have failed to
address these problems, children continue to linger in state cu stody unnecessarily, at significant
cost to their health and well-being.

157.  Plaintiff children rem ain in f oster care for unn ecessarily long periods of
time because HHS fails to take even the m ost rudimentary steps to p lan for how a child is to
achieve a permanent home. A child’s case plan is key to a child achieving such permanency, as

it sets forth the plan for either reunifying the child with his or her biological parents or, when that
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is not possible, for moving the child to a safe and permanent alternative home, and designates the
services necessary for the child to atta in that g oal. Despite the clear importance o f case p lans,
and the statutory obligation to create and implement them, HHS frequently fails to either prepare
or implement case plans in an adequate or timely manner.

158.  The federal governm ent, in its 2002 a udit, expressed concern over HHS’
many failures in developing case pl ans and in involving parents in the case planning process.
The failure to deve lop timely and adequate cas e plans remains a cr itical problem. In its m ost
recent report, the Foster Care Review Board found that in 30% of the cases review ed, the foster
child either had no current case plan, or the existing plan was incomplete. The State’s own data
reflect that in the month of March 2005, more than 30% of the children in custody did not have a
current case plan. And data subm itted by HHS to the fe deral government in 2004 reflects that
1,062 children (13.27%) in state custody had no established permanency goal.

159. In the absence of a permanency goal and case plan for achieving that goal,
Plaintiff children’s stays in foster care are unnecessarily prolonged. Often, biological parents do
not know or do not understand what they m ust do to secure their child’s re turn home or are not
provided services necessary for them to attain those goals. In cases in which parents are not
making efforts to be reunified with their children, there is often no docum entation upon which to
build a case for the ter mination of their pa rental rights, a required step before a child can be
adopted.

160. Inthos e cases in which case plan s are com pleted, they often contain
“boiler-plate” language and are de void of individualized assessm ents regarding the needs and
circumstances of children. Thus, HHS’ policy is  to initially assign a goal of return hom e to

every child who enters foster care, regard less of the child’s family history. Despite the heav y
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reliance on reunification as a perm anency goal, cri tical services for biologi cal parents, such as
substance abuse counseling, often are not available, even though HHS identified them as
necessary for the safe return of a child to his or her biological parents.

161. Caseworkers f ail to regular ly an d consisten tly m eet with biolog ical
parents, as they are required to do in order to assist and assess the parents’ progress in achieving
the goal of reunification. In March 2005, caseworke rs of Plaintiff children m ade required visits
with the biological families of the children on their caseload less than half of the time, and only a
third of the time in the Eastern Service Area. HHS’ failure to adequately and consistently work
with biological parents toward  reunification and to provide acce ss to services to assist in
reunification, often unnecessarily prolongs Plaintiff children’s stays in foster care and deprives
them of family relationships and the opportunity to be reunified.

162. In many cases, HHS makes no effort to  have Plaintiff children’s initial
goal of reunification changed to adoption (or in se lect cases, to another appropriate perm anency
option) until long after it is clear that a child wi 1l never be able to return hom e safely and well
beyond the statutory timeframes mandating that the child’s goal be changed. According to 2004
statistics, only 9.87% of Nebraska’s foster care population had a perm anency goal of adoption,
when the national rate is approxi mately 20%. W hile children get older waiting for their goal to
be changed to adoptio n, m any develop behav ioral proble ms associated with m ultiple m oves,
years of uncertainty about their future, and othe r harms experien ced while in foster care, and
many are no longer good candidates for adoption.

163. HHS also regular ly rec ommends the return of Plaintiff children to th eir
biological families, often on trial reunifications, without ensuring their safety, without having

provided needed services to such fam ilies, and without h aving ass essed whether th e problems
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that led to the entry of such children into foster care have been addressed. As a result, too m any
Plaintiff children who are reun ified with their biological families re turn to f oster care af ter
experiencing further maltreatment. For example, the FCRB 2004 Report indicates that just under
40% of the foster children who were in “out-of- home” care at the end 2003 had returned to State
custody due to abuse or neglect after one or more failed reunification attempts.

164. HHS routin ely recomm ends that Pl aintiff childr en a ttend biological
parent-child visits even when such v isits are clearly emotionally injurious to a child because the
parent’s attendance at the visits is erratic, or because the parent fails to engage with the child in
an appropriate m anner. Too often HHS caseworke rs are unaware of what tran spires at th ese
visits because the supervision of the visits has been contracted out to private agency workers, and
critical inform ation is not passed on to the =~ HHS workers with principal responsibility for the
case.

165. In those cases in which it is determ ined that reunification is no longer an
appropriate goal for a Plaintiff child, HHS frequently fails to begin the process necessary to
permit termination of the paren tal rights of th e biological parents in accordan ce with federal
statutory timeframes. In its review of Nebraska’s child welfare system, the federal governm ent
noted as a “key concern ” that th e State was failing to free children for adoption in accordan ce
with the time frames established by federal law. Nebraska stakeholders involved with the federal
review noted that it was “rare” fo r HHS to seek to free a child for adoption. This deficiency
continues today.

166. Even on those occas ions when HHS d ecides to free a Plain tiff child for
adoption, the process is often unnecessarily p rolonged because HHS first seeks to term inate the

rights of the biological mother. Only after th at is accomplished does HHS begin the process of
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terminating the rights of the f ather. In m any instances, it is only when HHS is preparing to
terminate the rights of a biolog ical mother that HHS begins the search for m issing biological
fathers. If the father is located, HHS may start the lengthy pro cess of attempting to reunify the
foster child and m issing father, regardless of how long the child has been in foster care. Only
after this process has been exhausted does HHS seek to move a child to adoption.

167. By failing to locate and involve missing fathers at the outset of a case, and
by later no t seek ing to term inate the rights  of both parents sim ultaneously, months, and
frequently years go by, during which tim e opport unities for a perm anent hom e are lost and
Plaintiff children are left in limbo, not knowing if they will ever find a permanent home.

168. HHS also re gularly fails to identify in a tim ely fashion relatives who are
willing and able to provide appropriate care for Plaintiff children at the time they enter the foster
care system. Instead, HHS frequently waits until a child has been in the foster care system for
months and sometimes years before it looks to identify relatives who may be available to care for
their kin in f oster care. In some instances a se arch for relatives does not even begin until the
child has been in custody so long that he or she is in the process of being freed for adoption. If a
relative is located f or a child at tha t late j uncture, HHS often rem oves the child from a foster
home and p laces the ch ild with the relative, rega rdless of how long th e child has lived in the
foster home or if the foster parents are ready, willing and able to adopt the child, and irrespective
of whether the child has ever had any contact with the relative prior to entering foster care. The
frequent practice of uprooting children from stable foster families that have bonded with and are
willing to adopt particu lar children and placing those ch ildren into the hom es of relatives wh o

are virtual strangers to them, is often psychologically damaging.
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169. Inthose cases in which HHS seeks to change a child’s goal to adoption
and the child’s parental rights are term inated in order for the child to be adopted, it takes well
over three years, on average, from the child’s entry into care for an ado ption to be finalized, an
enormous portion of any child’s life. In fis cal year 2004, only 15% of those children who exited
foster care to a finalized adop tion did so within 24 m onths of coming into f oster care. The
national standard on this m easure is 32%, m ore than double HHS’ perform ance on this critical
benchmark.

170.  The routin e delays in accom plishing adoptions of foster children  in
Nebraska are harmful and unnecessary because, as the federal governm ent noted in its audit of
Nebraska’s foster care s ystem, they are princip ally attributable to ineffective casework practice,
rather than any external factors. Poor casework includes the unnecessary delays described above
and the failure to transfer cases in a tim ely manner to the adoption unit responsible for placing
children in perm anent homes (in th e few areas that have such specialized adoption units) or to
private agencies with whom HHS contracts for a doption services, and the failure to list children
available for adoption on either the state or na tional adoption exchanges that allow prospective
adoptive parents to identify children whom they might be interested in adopting. Although, in
September 2004, HHS reported to the federal gove rnment that there we re over 700 children in
state custody with the goal of adoption, as of March 2005 only 161 were residing in what HHS
identified as pre-adoptive homes. Though there are many hundreds of child ren with the goal of
adoption for whom HHS has not identified an adoptive home, as of Septem ber 2005, only 45
foster children were listed on the State’s public adoption exchange website.

171.  There are a number of Plaintiff children in foster care for whom Nebraska

simply has given up trying to find a perm anent home. In 2004, the State reported that over 130

-52-



4:05-cv-03241-RGK-DLP Doc # 64 Filed: 02/13/06 Page 53 of 65 - Page ID # 450

foster children had a perm anency goal of “l ong term foster care” and 488 had a goal of
“emancipation from foster care.” This means that HHS has no plan for these children other than
that they will grow up in foster care and, at  or around age 19, be left to fend for them selves
without ever having had the opportunity to grow  up ina perm anent and loving hom e. Of
particular concern is HHS’ inappr opriate practice of attaching goa Is such as “long term foster
care” even to very young children under six years old.

172.  Plaintiff children are also frequently  denied relationships with siblings.
Children w ho enter State custody with siblings  are often separated from the m and placed in
different foster homes. HHS also routinely fails to ensure that foster children who are separated
from their siblings have regular opportunities to visit them. As a result, HHS interferes with and
damages these critical family relationships.

173.  Defendants are legally obligated to provide independent living services to
those foster youth ages 16 and older who cannot be returned home or adopted in order to prepare
them to live on their own upon discharge from foster care. HHS has failed to adequately develop
or make accessible an adequate array of such independent living services. As a result, every year
Plaintiff children are emancipated from the foster care system without the life skills necessary to
function in society. Many of th  ese foster care “gradu ates” go onto enter th e ranks of the
unemployed, the incarcerated and the homeless.

174.  Defendants’ pattern and practice of allo wing children to languish for long
periods of tim e in foster care, failing to provide adequate pla nning and services for children’s
placement into permanent homes, separating foster children from their siblings and denying them
opportunities to maintain family relationships, and failing to provide adequate services to allow

children to live indep endently w hen they a re disch arged f rom state cus tody, despite th e
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knowledge that such practices subject children to psychological harm and make them more likely
to develop behavioral problem s, is in deliberate indifference to Plaintiff children’s welfare, and
is well outside the bounds of any reasonable exercise of professional judgment. This pattern and
practice of conduct has caused, and is causing, direct and severe harm to Plaintiff children.
Fiscal Waste

175. Nebraska regularly fails to collect available federal funds for foster
children in State custody, foregoing millions of dollars that could be used to provide desperately
needed homes and services for Plaintiff children.

176. Nebraskah asen tered into a State  Plan cont ract witht he feder al
government pursuant to Title [V-E of the Social Security Act, under which the State is entitled to
receive certain federal monies in exchange fo  r the State’ s com pliance with vario us f ederal
requirements pertaining to foster care and adopti on assistance. Yet Nebras ka routinely fails to
collect available federal funds for the care of fo  ster children and, in f act, collects Title IV-E
federal funds for only between 20 and 30% of th e foster children in “o ut-of-home” care in the
State, about half the national average.

177. HHS also f ails to sp end all of th e m onies appropriated to it by the
legislature for maintenance of the State’s child welfare system.

178. Defendants’ pattern and practice of fa ilure to obtain and expend available
monies on behalf of Plaintiff children in desperate need of appropriate placements and services is
inconsistent with the reasonable exercise of professional judgment and in deliberate indifference
to Plain tiffs’ safety and well-being. This pa ttern and practice of cond uct has caused, and is
causing, direct and severe harm to Plaintiff children.

Poor Information Management Systems
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179. Defendants have failed to develop an information management system that
is capable of meeting the needs of HHS caseworke rs and the Plain tiff children they serve. The
data in the State ’s primary child welfare d atabase, N-FOCUS, is often outdated or incorrect,
impeding the ability of caseworke rs, superv isors and m anagement sta ff to m ake inf ormed
decisions for Plaintiff children.

Breach of State Plan Contracts

180. The federal governm ent has appro ved the State Plans s  ubmitted b y
Nebraska in order to receive federal financial assistance under Titles IV-B and IV-E of the Social
Security Act to help fund the State’s child welf are, foster care and ad option programs. These
State Plans are contracts into wh ich the State of Nebraska ente rs for the express and direct
benefit of Plaintiff children, who are third-party beneficiaries of these contracts. Defendants are
directly resp onsible for fulfilli ng the obligations undertak en by Nebraska when it entered into
these State Plan contracts, includ ing but not limited to the obligation to administer the programs
in accordance with specific relevant state statutes, regulations, policies and all applicable federal
statutes, regulations and other official issuan ces of the United States Departm ent of Health and
Human Services.

181. Defendants have breached their obligations to P laintiffs under these State
Plan contracts.

CAUSES OF ACTION BROUGHT PURSUANT TO 42 U.S.C. § 1983

First Cause of Action — Substantive Due Process

182.  Each and every allegation of the Complaint is incorpora ted as if fully set

forth herein.
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183.  The foregoing actions and inactions of the Defendants amount to a pattern,
practice, or custom of failu re to ex ercise r easonable professional judg ment and of deliberate
indifference to Plaintiffs’ constitu tional rights, and are the cause of the violation of such rights.
As aresult of Defendants’ conduc t, Plaintiffs have been and  are being severe ly harm ed and
deprived of the substantive due process rights conferre  d upon them by the Fourteenth
Amendment to the United State s Constitution. These rights includ e, but are not lim ited to,
Plaintiffs’ right to protection from harm; their right not to deteri orate or be harmed — physically,
emotionally or developm entally — while in state custody; their ~ right not to rem ain in state
custody unn ecessarily; their right to be housed in  the least restrictiv e, m ost appropriate and
family-like placement while in state custody; their right to treatment and services related to th e
cause of their confinement; and their right to receive care, treatment and services consistent with
reasonable professional judgment.

Second Cause of Action — Adoption Assistance and Child Welfare Act

184. Each and every allegation of the Complaint is incorpora ted as if fully set
forth herein.

185.  Under the Adoption Assistance a  nd Child Welfare Act of 1980 as
amended by the Adoption and Safe Families Act of 1997, 42 U.S.C. §§ 620-29(i), 670-679b (the
“Act”), states receiv e certain fe deral reimbursements so long as they enter into a plan approved
by the federal Departm ent of Health and Hum an Services and comply with its terms. Nebraska
receives federal funding under the Act and has submitted and entered into such a plan, which is a
legal contract between the federa 1 government and the State, th ereby agreeing to provide child

welfare services in accordance with the Act.
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186.  As aresult of the foregoing actions and inactions of the Defendants, the
Defendants are engaging in a policy, pattern, practic e or custom of depriving Plaintiffs the rights
individually conferred upon them by the Act and the regulations promulgated thereunder (45
C.F.R. Parts 1355-1357). These rights include, but are not limited to: the right of each Plaintiff
child to a tim ely written case plan contain ing mandated elements, and to the im plementation of
this plan; the right of each Plaintiff child to hav e a petition to term inate parental rights filed, or
have a compelling reason documented why such a petition has not been filed, in accordance with
specified, s tatutory s tandards and tim e frames ; th e rig ht of each Plaintiff child whose
permanency goal is adoption to planning and services to obtain a perm  anent placem ent,
including documentation of the steps taken to secure permanency; the right of each Plaintiff child
to services to facilitate that child’s r eturn to his family home or the per manent placement of the
child in an alternative permanent home; the right of each Plaintiff child to placem ent in a family
foster home or institu tional p lacement that is licensed, re-license d and operated in confor mity
with national standards; the right of each Plaintiff child to services that protect the child’s safety
and health ; the right o f each Plaintiff child to have health records reviewed, updated, and
supplied to foster parents or other foster care providers with whom the child is placed at the time
of placement; the right of each Plaintiff child to foster care m aintenance payments paid to th e
foster parents or foster care p roviders with whom the child is placed that cover the actu al cost
(and the cost of providing) the Plaintiff child’s food, clothing, shelter, daily supervision, school
supplies, reasonable travel to visitation with fa mily, and ot her expenses; and in the case of a
Plaintiff child who has reached 16 years of age, th e right to services needed to help the child

prepare for the transition from foster care to indepen  dent liv ing. See 42 U.S.C. §§
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622(b)(10)(B), 627(b)(2), 671(a)(1), 671(a)(10) , 671(a)(11), 671(a)(15), 671(a)(16), 671(a)(19),
671(a)(22), 672, 675(1), 675(4), 675(5)(B), 675(5)(D), 675(5)(E); 45 C.F.R. Parts 1355-1357.

Third Cause of Action — EPSDT

187. Each and every allegation of the Complaint is incorpora ted as if fully set
forth herein.

188. Asare sultof the f oregoing actions a nd inactions, the Defendants are
engaging in a policy, pattern, practi ce or custom of depriving Plaint iffs the rights individually
conferred upon them by the Early and Periodic Screening, Diagnosis and Treatm ent program of
the federal Medicaid Act. These rights include, but are not limited to: the right of each Plaintiff
child to receive periodic general physical health screening s and exam inations administered b y
competent m edical professionals at age-ap propriate in tervals dete rmined by a panel of
independent health care experts; th e right of each Plaintiff child to receive periodic hearing and
eye screenings and exam inations, mental health screen ings and exam inations, dental screenings
and examinations and lead blood tests, adm inistered by competent medical professionals at age-
appropriate inte rvals; th e right of e ach Pla intiff child tor eceive all n ecessary in ter-periodic
screenings and examinations; the right of each Plaintiff child to receive all necessary childhood
vaccinations and boosters at appropriate times; the right of each Plaintiff child to receive any and
all treatm ents deem ed necessary to correct or  am eliorate defects an d physical and m ental
illnesses an d conditions discovered by qualified medical p rofessionals conducting any of the
above-mentioned screen ings and ex aminations; a nd the right of each  Plaintiff child to o ther
diagnostic, screening, preventive, and rehabilitative services, in cluding any medical or rem edial
services recomm ended by a qualified m edical professional for the m aximum r eduction of

physical and m ental disability an d restoration of an individual to the best possible functional
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level. See 42 U.S.C. §§ 1396, 1396a, 1396d(a), 1396d(r), 1396n(c); and 42 C.F.R. Parts 420-

421.
Fourth Cause of Action - First, Ninth, and Fourteenth
Amendments to the United States Constitution
189. Each and every allegation of the Complaint is incorpora ted as if fully set
forth herein.

190. The foregoing actions and inactions of the Defendants amount to a pattern,
practice, or custom of failu re to ex ercise r easonable professional judg ment and of deliberate
indifference to Plaintiffs’ constitu tional rights, and are the cause of the violation of such rights.
As a result of Defendants’ conduct, the Plain  tiff children have been and are being severely
harmed and deprived of the liberty interests, pr ivacy interests and associational rights conferred
on them by the First, Ninth, and Fourteenth Amendments to the United States Constitution not to
be deprived of a child-parent or a child-sibling family relationship absent compelling reasons.

Fifth Cause of Action — Procedural Due Process

191. Each and ev ery allegation of the Complaint is incorpora ted as if fully set
forth herein.

192.  The foregoing actions and inactions of the Defendants amount to a pattern,
practice, and custom of failure to exercise reasonable professional judg ment and of deliberate
indifference to the cons titutional rights of Plaintiffs, and are the cau se of the viola tion of such
rights. Asaresult of Defendants’ conduct, P laintiffs ha ve been and are being harm ed and
deprived of both federal and state-created liberty or property rights without due process of law in

violation of their constitutional rights.
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193. Defendants’ actions and inactions ha ve resulted and ar e continuing to
result in deprivations of the following federal-law entitlements to which Plaintiff children have a
constitutionally protected interest:
a. the entitlements arising from the Act and regulations prom ulgated
thereunder; and
b. the entitlements ar ising from th e Early and Periodic Screening,
Diagnosis and Treatment program of the federal Medicaid Act.
194. Defendants’ actions and inactions ha ve resulted and ar e continuing to
result in deprivations of the followin g state-law entitlements to which each Plaintiff child has a
constitutionally protected interest:
a. the entitlements arising from Neb. Rev. Stat. § 43-1311, requiring
HHS, inter alia, to p rovide each child witham edical examination within two weeks of the
child’s removal from his or her home;
b. the entitlements arising from Neb. Rev. Stat. § 43-1312, requiring
HHS, inter alia, to provide each child with a safe and appropriate plan; and
c. the entitlem ents arising from  Neb. Rev. Stat. § 43-292.02,
requiring HHS, inter alia, to file or join in the filing of a petition to terminate the parental rights
of each child in foster care for 15 of the most recent 22 months absent certain narrow exceptions.

Sixth Cause of Action — Breach of State Plans

195. Each and every allegation of the Complaint is incorpora ted as if fully set
forth herein.
196. Under Titles IV-B and IV-E of th e Social Security Act, states receive

certain federal monies so long as they enter into plans approved by the United States Department
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of Health and Human Services and comply with their terms. Nebraska receives federal funding
under Titles IV-B and IV-E of the Social Security Act and has submitted such State Plans, which
are legal contracts betw een the federal governm ent and the State, and such plans have been
approved. In these State Plan contracts, the State agrees to provide child welfare, foster care and
adoption services to Plaintiffs in accordance with specific statutes, regulations and p olicies and
all applicable federal regulations and other offici al issuances of the United States Departm ent of
Health and Human Services.

197.  As aresult of their foregoing acti  ons and inactions, Defendants have
breached and continue to breach their obligation s under Nebraska’s State Plan contracts, and all
Plaintiffs, as the intend ed direct third-party beneficiaries to thes e State Plan contracts, are (i)
being denied their rights under law  to the services and benefits that the St ate of Nebraska is

obligated to provide to them under such contracts, and (ii) being harmed thereby.

PRAYER FOR RELIEF

198.  WHEREFORE, the Plaintiff children respectfully request that this Court:

a. Assert jurisdiction over this action;

b. Order that all Plaintiffs may maintain this action as a ¢ lass action
pursuant to Rule 23(b)(2) of the Federal Rules of Civil Procedure;

c. Declare unconstitutional and unlawf ul pursuant to Rule 57 of the
Federal Rules of Civil Procedure: (i) Defendants’  violation of the Plaintiffs’ substantive due
process rights under the due process clause of the Fourteenth Am endment to the U nited States
Constitution; (i1) Defendants’ v iolation of Plaintiffs’ statutory rights under the federal Adoption
Assistance and Child Welfare Act, as am ended by the Adoption and Safe Fa milies Act of 1997,

and regulations promulgated thereunder; (ii1) Defendants’ violation of Plaintiffs’ statutory rights
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under the f ederal Early and Pe riodic Screening, Diagnosis a nd Treatm ent program of the
Medicaid Act; (iv) Defendants’ violation of Plaintiffs’ rights under  the First, Ninth and
Fourteenth Am endments to the United Sta  tes Constitutio n; (v) Def endants’ v iolation of
Plaintiffs’ procedural due proc ess rights under the due proces s clause of the Fourteenth
Amendment to the Un ited Sta tes Constitu tion; a nd (v 1) Defendants’ breach of all Plain  tiffs’
rights under the State Plan contracts;

d. Permanently enjoin Def endants f rom subjecting Plaintiffs to
practices that violate their rights;

e. Order appropriate remedial relief  to ensure Defendants’ future
compliance with legally mandated care, treatment and services to Plaintiffs;

f. Award Plaintiffs their reasonable attorneys’ fees and costs pursuant

to 42 U.S.C. §§ 1988 & 1920 and Fed. R. Civ. P. 23(e) & (h); and
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g. Grant such other and further equi table relief as the Court deem s
just, necessary and proper to protect Plaintiffs from further harm by Defendants.

Dated: February 13, 2006

Respectf ully submitted,

By: /s/ Marcia Robinson Lowry
MARCIA ROBINSON LOWRY (pro hac vice)
IRA P. LUSTBADER (pro hac vice)
DOUGLAS C. GRAY (pro hac vice)
TARA S. CREAN (pro hac vice)
CHILDREN’S RIGHTS
404 Park Avenue South, Eleventh Floor
New York, New York 10016
Phone: (212) 683-2210
Facsimile: (212) 683-4015

By: /s/ D.Milo Mumgaard
D. MILO MUMGAARD (Bar No. 19919)
JENNIFER A. CARTER (Bar No. 22819)
NEBRASKA APPLESEED CENTER FOR LAW
IN THE PUBLIC INTEREST
941 ‘O’ Street, Suite 105
Lincoln, NE 68508-3626
Phone: (402) 438-8853
Facsimile: (402) 438-0263

By: /s/ Marnie A. Jensen

V. GENE SUMMERLIN (Bar No. 19611)
MARNIE A. JENSEN (Bar No. 22380)

OGBORN, SUMMERLIN & OGBORN, P.C.

610 J Street

Suite 200
Lincoln, NE 68508

Phone: (402) 434-8040

Facsimile: (402) 434-8044
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By:

/s/ Stanley J. Adelman
STANLEY J. ADELMAN (pro hac vice)
ANNE C. AUTEN (pro hac vice)
DLA PIPER RUDNICK GRAY CARY US LLP
203 North LaSalle Street
Chicago, Illinois 60601
Phone: (312) 368-4095
Facsimile: (312) 236-7516

OF COUNSEL:

KEVIN COLLERAN (Bar No. 10740)

CLINE, WILLIAMS, WRIGHT, JOHNSON & OLDFATHER, L.L.P.

1900 U. S. Bank Building
233 S. 13th Street
Lincoln, NE 68508
Phone: (402) 474-6900

EDWARD H. TRICKER (Bar No. 15504)
WOODS & AITKEN LLP

301 South 13th Street, Suite 500

Lincoln, Nebraska 68508

Phone: (402) 437-8500

THOMAS A. GRENNAN (Bar No. 15675)
GROSS & WELCH, P.C.,L.L.O.

1500 Omaha Tower

2120 South 72nd Street

Omaha, Nebraska 68124-2342

Phone: (402) 392-1500
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 13" day of February, 2006, the foregoing
document was electronically filed using the CM/ECF system which sent notification of the filing
to the following:

Tim Engler

Christopher Heinrich
Harding, Shultz & Downs
800 Lincoln Square

121 South 13" Street
P.O. Box 82028

Lincoln, NE 68501

Michael Rumbaugh

Office of the Attorney General
TierOne Center

1221 N Street, Suite 500
Lincoln, NE 68508

/s/ Marnie Jensen

Marnie Jensen

-65-



	INTRODUCTION
	JURSIDICTION AND VENUE
	PARTIES

	Named Plaintiffs
	Defendants
	CLASS ACTION ALLEGATIONS
	FACTUAL ALLEGATIONS REGARDING NAMED PLAINTIFFS
	FACTUAL ALLEGATIONS REGARDING SYSTEMIC DEFICIENCIES AND
	THE RESULTING HARMS TO FOSTER CHILDREN IN STATE CUSTODY
	Dangerous and Inappropriate Foster Care Placements and Place

	Fiscal Waste
	Breach of State Plan Contracts

	CAUSES OF ACTION BROUGHT PURSUANT TO 42 U.S.C. § 1983
	First Cause of Action – Substantive Due Process
	Second Cause of Action – Adoption Assistance and Child Welfa
	Third Cause of Action – EPSDT


	Fourth Cause of Action - First, Ninth, and Fourteenth
	PRAYER FOR RELIEF


