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IN THE, UNITBD STATES COURT. OF . APPEALS
TOR FaES I CLRCULT

Y. 235

UNITED STATES OF AMERICA, APPELLANT
s

BATRTT LD BOARD O EDUCATTION:, BT Al APPELLELS

ON. APPEAL, EROM, DEHE UHETED SIRATES: DESTRICT COURT
FOR THEE NORTHERN DISTRICT OF ALABAMA

BRIEF FOR THE UNITED STATES

STATEMENT OF THE CASE

Foaceduval history and status. On July 21, 1965,

Hegra pldaimti Ts, residing in Falrfield, Alabams.,
instituted a school desegregation suit against the
Fairfiekd Board of Hducation and lts mecwbews in the
District Ceourt rur-Ehg leortiern Digteiet O Alabama
(R. 14-23). The United States intervened pursuant
&0, SeGhior 907 @i Ehe il ENebts Mt of 19b4, Lo
U.S.C. 2000h-2 (R. 24-29). Following a hearing and

pUrsSuant €o CcolENEMElcEs SPiie Baard filed a plan for



dgdgewasaitine 1ts publie schogls. Thereafter, the

Roard THYed an_ amenden ilas .- i, i Aﬁgust 23 1865, the
dlistrict court entered an order approving the Board's
amended -plan and overruling objections Tiled by the

plaintiffs and the United States (R. 65-66).
On Septemoer 8, 1965, the district court

EiitescdRSREsEE e nins e et aridsConeillusitons) of lLaw
(B sl . The court Fond (1) that it hedl joric-
aRAERE N hder 28 U .3 .C. l343(3); (2) that plaintiffs
iEeeaeshdants of Pairfleld; (3) ‘that the sult pressnted
B e class actlon under Rule 23(a)(3) of the Pedsral
Rules of Civil Procedure; (4) that the defendants maintain
s pENctieThicphiiSie s iclig el sisiFen el Fadr Ficiids:
(5) that “tike public sSehoeis of Malrfield have here-
tofore oeen operated on a completely segregated vasis"
in that "separate schools were constructed, operated,
maintained avid sseEt s T Rles ve peracrnnel for Negro
pupils  enfiiy, " THlE= T,

Ol Olean@eEa 22k 1965, the United States noted
g mgEegl oo Bhils Comet DEow e hlSerle T Collis Qiter
gleproving the 3esrd's amended plan (K. Fobh,

SUmmslsE e te s delsemre ok onl RiitEines s el

Eleports. to desesragate the lst, Tih, &b, 10th ang
12th grades in September, 1965; the 2nd, 3rd, 9th and

11th grades in Septemver, 1966; and the 4th, 5th and



6th grades in September, 1967 (R. 59-66).

Pupils in grades reached by the plan, except
wliie 156 cras D may wlely I'Or agsligrnnent or CTransfer
"to a school heretofore attended only by pupils of
a race other than the race of the pupils in whose
nehalf the applications are filed" (R. 60-62).

Chilldwren cnteriny blie Fiegh orage are reduirad
ol ikepory SroNaGEiSHiomctsc disieie cllSiris e iciinbitt v of
thelr residames -= #n desipMiated HacWa SEROOY "Tor
Negro children and a designated white school for
white childeen. Thers “EHe RErciits O the child may
fill out an applicaeien HealeSt e " Lhe child"'s gssign-
ment to any school serving first graders in the district
(R. 60-61).

Assignments and transfers under the plan are to
ne. prodedScel land dettiwined Yy the 'Board pllrsugnt €o
its regulations so far as is practicavle (R. 60-62).
The regulations estavlish machinery for filing trans-
fer applications and vest authority in the &
Superintendent to assign and transfer students in all
puolic schogols operated Udsy the Jurisdiefion of the
soard (Att. 1). There are no criteria either in the
plan or regulations to determine which transfers

and assignmernts will be disallowed.

1/ 'The Board's regulations appear in an attachment
e this brief,



Application forms are made availaple at the
ertilces ©f wag prilneilpeall ot caelh @i che Selaoolle s sy
miaiEssEERidestricd enil vt gniiscEbicisSiaNeRNEh e SippillieEat ehe
his parent or guardian, in person, and are required
to "be delivered to and filed with the Superintendent
aie i Eitetes" durine  the month of. May-(B. 61, 154,

A LB

For the school year 1965-1966, students whose
transfer applications were denied or who chiose not
to apply for a transfer remained assigned to the
schools in which they were enrolled (R. 62).

Students entering the area served vy the Fair-
field school system for the first time who desire
to attend a school the majority of whose students
dice s aomETEement race rom the applicant are pes
Gidbmed | e el an apElAeatien from the school ef
thelr choice whicw. after completiion, is to, be delivered
to the Superintendent (R. €2-63).

The plan coniains Be Seewiol requiring tie. Seamd,
for the school years 1966-1967 and 1967-1968, to notify
BfE Bl e or students gligisle to exereise khieir sy

under it of its provisions.

-



SPRCIN IS U OF ERROR

The district court erred by entering an order

approving a school desegregation plan which:

A,

Retains racial assignments of students
in grades purportedly desegregated,
Haiils To phevEidespemssitcisiiamdamdis,
procedures,;» @nd notlies 1op 1The clercise
iy =xhdents of the . .FUEWE SO gutcme
desegregated schools,

Menls te eemtain provisions designed
isescllbnsEniaig el vliel iintcmiieritty. o selhieeiis
traditionally attended by Negroes,
Fails to contain a prevision designed to
eliminate the facial segregation of
faculty and staff,

Fails to guarantee to students who
transfer that Ggre WiIll be no ragial
discrimination or segregation in
services, activities and programs
Hieewidesl, spemdered by or affililated

with the school system, and



Fails to contain a provision allowing
Negro students in non-desegregated
grades to transfer to schools from

which they have been excluded because

O " IFeCE

& B



ARGUMENT

The plan retains racial assignments of students
in grades purportedly desegregated.

1. The court below found that a dual school
system existed in Fairfield in which students
had been assigned to schools on the basis of
race (R. §9):. 1I¥F is cosenblal, 1€ a sSchool
desegregation plan is to conform to the require=~
ments of the Fourteenth Amendment, that it
abolish the racial assignment of students in
desegregated grades, The plan approved by the
district court, nowever, simply provides that
students in desegregated grades may apply for
teansiar o a séhvel previowsly attended by
students of another race and that, except where
such application is made and accepted, "all
pupils in all schools of the School System of
the City Board will remain assigned to schools
to which they are now assigned for the school
year commencing September, 1965," (R, 62) 1In addi-
tion, the plan fails to abolish the racial assign-
meait: off childead Ret yet in scheol by providing
that Negro children entering the first grade are
to report to Negro schools and white children

entering the first grade are to report to white



seheeils, and that "upeh sueh resistrabtion, an
application may be made by the parents for the
child's assignment to any school (whether
Tarneely attended Only, oF predominately, by . White
glEbRdEcH, oF only by Negre children)" (R. 60-61).
Eg smeirt, “the plin Pevelns . the dgad
school system based on race and places the ourden
of transfer on Negro students in allegedly desegre-
cansclcEEEles. o leaye the Negpe sSchoals to which
they were assigned. It violates the Fourteenth
Amendment because it retains the dual school system

(Brown w: BesEd o Edvisaticn, 347 U.S. 483 (1954)3

Lockkare W, Ta=sl e ilolseanton of Muscogee County,

SHiE E CEEREER e (. 5, 1964)) and falls to provide
a non-racial basis for assignment of students in de-
segregated grades who fail to apply for transfer (Kemp
ey, 552 F.o2d 14, 22 (Cuh. G, 1aEEyl.

2. The plan is further defective because it
pemits Negro students who wish to attend a
semEl Dreviois Ly attended solely by white
students to do so only after filing applications

"in accordance with existing regulations of the



Board" (R, 60-61-62); this requirement is not
imposed on white students already attending
such schools who wish to remain there. The
regulations vest authority for assigning and
transferring students in the Superintendent,
They provide that the applicant or his parent
must obtain an application form by appearing in
person before the Superintendent or the prin-
cipal of the school then attended by the
applicant, They empower the Superintendent to
conduct interviews with the applicant or his
parents, as well as give examinations and tests
and conduct investigations which he deems
appropriate, Provision is also made for an
appeal to the Board from the Superintendent's
determination, (See the attachment to this

4

L
brief.) The imposition on Negroes wishing to

2/ The Government's exhibit containing the

Board's regulations was not allowed to be intro-
duced in evidence in the district court (R, 127~
128, While we obhjdet te the district eourt's
ruling, we think that this Court may take

judicial notice of the Board's regulations,

Momile v+ City of B o nghan,. 87/ F,' Suppl 538 (N.D,
Ml MLOBOT SR ALY L5 24 859 (0 A, 5 1950 ‘cert,
den, 341 U,S. 940 (1951); United States v, Clement,

(Cont. on following page)



attend white schools of any requirement not
applied to white students attending those schools
violates the Fourteenth Amendment. Bush v,

Orleans Parish School Board, 308 F.2d4 491 (C,A. 5,

1962); Green v. School Board of City Roanoke, 304

F.2d 308, 123 (C,A &8s NEyrhayass v, ‘Board

ofl Bdupation: of! Cility of: liEkphiisy 302 Fu2d-818

(G A6) warty den, S0 W @eiolly’ (1962 No@weid
Ve Bucleaml’ 287 [Ry2d00e HElh. 8y E96Y).,

8 odihe Boardy i nwsubpskisng 2 plan, as it
was entitled to do, elected to employ a method
by which the choice of schools was, at least on
the surface, to be made by the students., But
the Board submitted and the court approved nothing
more than a transfer plan superimposed on a system
of racial assignments. To be free of racial dis-
crimination, a free choice plan must provide at

the very minimum: (1) that all students in de-

segregated grades be given an opportunity to

(Cont, from preceeding page).,

231 F, Supp. 913 (W.D., La,, 1964) reversed on
other grounds (C.A. 5, No, 22492, decided March 14,
1966), We have, therefore, reproduced the Board's
regulations in an attachiment to this brief,

= SO e



giereise a choice of schools (Bradley v. Schoel Board,

Bicimend, a., 345 F. 24 310 (C.A, M. J965) wacatad

and remanded 382 U.S. 103 (1965); Revised Statement, 45

A
CFR 181.43)% (2) that where the number of applicants
applying to a school exceeds available space, preferences
will be determined by a uniform non-racial standard

(Stell 7, wavdnndivUhathsl County Board of ‘Eduesation, 333

F. 2d'58, 65 (C.A. 5, 1964); Revised Statemerit, 45 CFR

181.49); and (3) that where a student does not exercise
hiis. ciiofee, T will be gssignsd o' g srncE "UhEe T o

uniform non-racial standard (Kemp v. Beasley, 352 F. 2d

1h 22 (€A 8, 1965); Revised Shstsmione WS CIVR 181 .45) .,

The PFairfield plan Talls" 08" Ml O viilce  stapdards .

3/ The Department of Health, Education and Welfare
recently amnounced new school desegregation guidelines.
31 Fed. Reg. 5623-34, April 9, 1966. They are cited
as Revised Statement and appear in an attachment to
this Brief.

= il =



The plan fails to provide specific standards,
procedures, and notice for the exercise Dy
students of the right to attend desegregated
schools.

The plan fails to specify how or where
applications for transfer can be obtained, what
information must be placed on the forms, who may
execlte the £ormps, whal @ewiteria will be applied
in ruling on applications, or the method of
assigning students whose transfers are denied.
In addition, the plan is silent as to the rights
of non-residents attending school in Fairfie%?{

Specificity in free choice plans is
particularly important., Without a description
of the procedures to be utilized by Negroes
seeking to extricate themselves from Negro
schools, or the standards to be applied to
applicants, both white and Negro, exercising
their right to choose their school, neither the
court nor the parties can determine 1if the
choice afforded by the Board will be truly free,

If objections are to be made to the manner in

4 / The Fajrfield system serves some non-
residents.



which the Board administers the plan, they will
have +te wait untik, the plan is.in actual opera=
tion., This means that the right of Negro children
to be admitted to public schools without regard
to race or color might be further'postponegf/
Moreover, omitting‘basic information from
the plan can only result in students and their
parents being inadequately notified of their
rights under the plan and of the manner in which
such rights may be exercisg%{ .o uimee ehoice
plan is to live up to the standards announced by
this Court, it must give students entitled to a

choice of schools a clear opportunity to exercise

that clisless, SRS, Savannah Chathaem County

Board off iR 088 P.2¢ .55 (C.8. 5, 1964),

_5/ 1Indeed, already the Board has applied im-
proper criteria to HNegro applicants for transfer,
requlrifg another hearimg in Ells case and an
order by the district court requiring the admis-
sion of one student and requiring four other
students to file new applications with the
Superintendent, (R, 11-12),

6 / The plan contains no notice provisions
Tor the school years following 1965-66,

L, i



Ih o eomaes e Ghis without sSpelling ewt the
procecvss Wilde r  which NegPo“stidents dfe*t " seck
reassignment to desegregated schools and without
notifying t%? StidenigisSaine SEhc BN e A RCEo @ Esciblch

procedures. See the Revised Statement, 45

Gl RS A 5

7 / For example, for the 1965-66 school year
with a total enrollment of approximately 1,779
wiil CENSRNdaNt s and 2 /1250 Nedro Sudeites. "Y1 egro
students attend schools with white students. See
the AFFR@erv: ¥ dttached fo“Uhe YWdhoPenddn in
Suppert @i €the Motien te Uonsolidate and Expedite
AppesifaS s oy el ST Esd " e Tin "thils ‘case.

L, .



i e Bilsw Tails Lo ddtain provisiens designed
To eliminate the inferiority of schools
Ttraditionally attended by Negroes.

In the hearing below the Government introduced
evidence showing that the facilities and curricula in
some Negro schools were markedly inferior to those in
all white schools (R. 130-134; 163-167; 167-177; 199-
Gy Pl Bl PluoliRins:;«Baaenig N7 >Befs . 10
Intervenor's Ex. 4). An expert on school facilities
examined all schools in the system and rated the
Faei ligdegssnnasunifernbseale of 1 1005points.  (R. 7 167-175)4
His ratings averaged 55.8 peints for white schools and
29.5 peints for Negro échools, with one Negro school
receiving a fating af B8 5(Re WTRY . - B Hadorll “@liows that
some Classrooms in one of the four Negro schools are
divided from each other by torn (R. 173) o oyl Sy il
partitions (R. 174, 209). The defendants introduced
evidence showing the primitive condition of bathrooms
at one Negro school, Englewood School (R. 108-109; Def. Ex.
7 and 8). Englewood which serves grades 1-8, has only two
teachers for the junior high school grades (R. 216), while

there are fifteen teachers at the white Jjunior high school

o ke



(Intervenor's Ex. 3). The principal at Englewood has
a full teaching load in addition to his administrative
responsibilities (R. 217), even though Englewood has no
registrar (R. 209). 8/ The concrete blocks of which
Englewood is constructed contain numerous holes (R, 217).
Tmmediately adjacent to Englewood is an open deep
drainvages e (R 21.7).

This ewvidence, we beliewve, demonstrates the need for
relief fhat will equalize the educational : fapidities
traditionally attended by Negroes. Although Brown v.

Board of Education, 347 U.S. 483(1954), required that

school boards move to eliminate the segregation of

schools and to that extent repudiated the ''separate but
equal" dectrinessinidid not vemave the comnstitutional
ohligation of the school boards, during the transition
period, to provide Negroes with an education equal to

that provided white children. Thus, in Carir v. Montgomery

Coutite Bemad e f Educatien, Civil Action No. 20728 (M.D.

Ala., March 22, 1966), Judge Johnson ordered the Board to
close seven inferior Negro schools before September 1956
and 14 more such schools by September 1967. He further
ordered the Board to provide remedial education to

eliminate the effects of past discrimination. 1In Baird v.

8/ All white schools have registrars (R. 209).

e



Benton County Board of Education, Civil Action No. 6531

(N.D. Miss., August 3, 1955), Judge Clayton ordered the
Board to provide uniform curricula and to equalize per
nupil expenditures of comparable grade levels. And in

Carroll v. Bolivar County Board of Education, Civil

Astieon No. 6531 (N.D. Miss., August 27, 1965), he granted
similar relief ordering the Board not only to provide
uniform curricula and equal per pupil expenditures at
comparable grade levels but also to waintain teacher-pupil
ratios at substantially the same levels for comparable

grades. In Anderson v. Canton Muniecipal Separate School

District, Civil dAetion Se. Se@@CIRCaT GElll, Miss. ,
August 5, 19%65), Judge Gox orderad Ehe Board fHe ipgtall
adequate flush type toilet facilities in an ill-equipped

Negro school. S8See also, United States v. Carroll County

Board of EBaaaatian. @ vil Action No. G 6541 (N.D, Miss.,

January 20, ESEEH.

It 1= parileulbael s important when the Board chooses
to desegregate under a plan which depends upon students
choosing their schools that the schools available in the
system be substantially equal. The conginuing inferiority

of schools traditionally attended by Negroes perpetuates

9/ Subsequently , Judge Cox modified his order, upon the
motion of €ha Board and the stipplabion of the plaintiffs,
by allowing the Board to close the ill-equipped school and
move the children into another plant (Order of August 21,
L965) .
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the racial identity of those schools. If the dual system

e

f/“is to be completely abolished, inferior schools which
i
///ﬁ’ are readily identifiable as Negro schools must be eliminated.

e
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D. The plan fails to contain a provision
designed to eliminate the racilal segre-
gation of faculty and stalf.

The inclusion of a provision in the plan designed
to eliminate race as a factor in the employment and alloca-
10/

tion of faculty and staff at this late date is essential.

Singleton v. Jackson Municipal Separate School District,

289 B. Z2d 8635 (C.h. 5, D80T BEANlsy v. Soliee] ‘Boakd,

Bioimghdd, Wipgimia, " W2 U, 8: 103 (1963 ) " Bomers v.

Pajil, 382 U8, 19 (195, A The Conrt @rols in

Singleton v. Jackson Municipal Separate School District,

supra et 870:

In view of the necessity that the Jackson
Schoel system be totally desegregated by
September 1967, we regard it as essential
that the plan provide an adequate start
toward elimiBiation of race as a2 basis for
the emplovment and allocation of teachers,
administraters, and other personnel.

A desegregation plan, if it is to comply with

the rule announced in Singleton v. Jackson Municipal

Separate School NSRS supra, must (1) require the

Board to cease its practice of hiring and placing
teachers on the basis of race and (2) define a program

designed to correct the effects of past discriminatory

10/ The Board concedes thet teachers are assigned on the
bafis Gitrace MR- - 223) .  Accordingly, fhe district
court found that the Board staffed schools by assigning
white personnel to white schools and Negro personnel to
Wegre ‘selmcols (R, 70).
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hiring and assignment practices. See the Revised
Statement 45 CFR 181.13.

Where a school board is operating under a plan
utilizing a freedom of choice (or transfer) method, the
desegregation of faculty and staff is particularly
impartant ., As_the distriet court said in Kier v.

Countv School Board of Augcusta . County.. Virginia, 249

B CSne . sar 246 (WD, Va.  L966) s

It is not enough to open the
previously all-white schools to
Negro students who desire to go
there while all-Negro schools con-
tinue to be meintained as such.
Ine@ieably, “lecro ehi ldren will
be efgolragad te remain in "their
school," built for Negroes and
maintailned for Negroes with all
Negro teachers and administrative
DETSERAeT, | 12/ See Bradley v.
SReiaEd. OS5 T, 2d at 324
(dissenting opinion). This
encouragement may be subtle but
1t 1s nonetheless discriminatory.
ThedirDy rests With The' School
Board to overcome the discrimi-
Hatlon of ~the past, and tie Long
established image of the 'Negro
school® can be overcome under
freedom of choice only by the
presence of an integrated faculty.

s thie Oeurf seld in United Stetes v. Duke, 332 F, 24
A Ty (C.a. 5. 1964):

An appropriate remedy ... should undo the
results of past diserimiwation Ay well ag ‘pre-
vent futire ioegnality of treatmant. . Atcount
of equity is not powerless to eradicate the
effects of former discrimination.

12/ By maintaining a segregated or substantially segregated
faculties and staffs, the board has , in effect, labeled its
sEfenls whnte" and "Negro." Brown v, County Schgel Board of
B R i eaiinda, 245 F. Suppl S4b, 560 (W.D, va.,
RS e el e e, 287 F. 24 750 (C,A,. 5, 1961).

S




E. The plan fails to guarantee to students who
transfer that there will be no racial dis-
crimination or sezZregation 1n services,
activities, and programs, provided, sponsored
by or affiliated with the school system,

The plan is silent as to the elimination of racial
discrimination in services, activities and programs
sponsored by or affiliated with the school to which
Negro students may transfer, Valid plans must guarantee
the absence of racial discrimination or segregation in
connection with all programs related to the student's

i

13 " ;
attendance. Cf. Singleton v, Jackson Municipal Separate

Schonl Distmict, 355 F.2d 865, 8§70 (GiAd 3;71766)5 Reviged

Stafement, 45 CPR-EBLyl4y " This 15 particiiiarly true under
a freedom of choice (or transfer) system for any such dis-
crimination or segregation would inevitably inhibit free
cholee.

It is essential, therefore, that the plan specifies
the availability of all activities, services and programs
on a nonracial basis and provide that any disqualifica-
tions or waiting period which might otherwise apply to
newly enrolled students will not apply to students
exercising their right to obtain a desegregated educa-

tion. Revised Statement, 45 CFR 18L.1l4 (b) (1).

13/ Indeed, before Brown, where the state provided one

school for both races, 1t was prohibited from discriminating
on the basis of race in connection with the school services,
facilities and programs. McLaurin v. Oklahoma State Regents,
339 U.S. 637 (A950),




B The plan fails to contain a provision
allowing Negro students 1n non-desegregated
grades to transfer to schools from which
they have been excluded because of race.

In Singleton v, Jackson Municipal Separate

School District, 355 F, 2d 865, 869 (C.A. 5, 1966),

the Court wrote:

The school children in still-segregated

grades in Negro schools are there by assign-

ment based on their race., This assignment

was unconstitutional, They have an absolute

right, as individuals, to transfer to schools

from which they were excluded because of

their race.

B dis Erie tEc this Sipwleton decision was
rendered after the order of the district court in this
case was issued. But, since the Singleton transfer rule
is based on a constitutional principle, and is not merely
an aspect of transitional relief, it should have been
lelligad dn. the, plafe: . In any event, it is,; of coirse,

BEsEer SFor this Court. mew to require its dnelusion in

the plan.

e



RELIEF

In Singleton v. Jackson Municipal Separate

Scheel Misterict, 38 P, 2d 729 (C.4. 5, 1965), this

Coust said that "The time has come for fodt dragging
public school boards to move with celerity toward de-
segregation." The Court also said (348 F., 24 at 731):

We attach great weight to the standards
established by the 0ffice of Education.
The judicilary has of course functions

and duties distinct from those of the
executive department, but in carrying

out a national policy we have the same
objective. There should be a close
correlation thensTorel) DapUREM GHis
Judiciary's standards in enforcing the
national policy requiring desegregation
of public schooks EfElFEEne =iy e
department's standards in administering
this policy. Absent legal questions, the
United States 0Office of BEducation is
better gqualified Ehem Che coarts and 1s the
more appropriate federal body to weigh
administrative difficulties inherent in
school desegregation plans.

If in some district courts judicial guides
for approval of a school desegregation

plan @re more Beecgrablce To the community

or substantially less burdensome than H.E.W.
guides, school boards may turn to the federal
courts as a means of circumventing the H.E.W.
requirements for financial aid. Instead of a
uniform policy relatively easy to administer,
both the CourusNane the Of fice of Bducatilon
would have to struggle with individual

~ DR



school systems on an ad hoc basis, If

Judicsigl Stenelards gr's lower, recalcitrant

seli@al bomrde in effect will recelve a

premimum for recalcitrance; the more the

intransigence, the bigger the bonus.

The Court emphasized that (348 F. 2d at 731).
"As to details of the plan, the Board should be guided
by the standards and policies anncunced by the United
States Office of Education in establishing standards
for compliance with the requirements of Title VI of

e CSivil Rishts Aet of 1964 .Y

In Price ¥, Denison Independent’ SehoelrBistrict,

U8 F. 2d 1020, LOA3-14 (Culls 8, LO0G): hlisi@eonrt ro-
peated its language in Singleton regarding the weight
to be given the standards of the 0ffice of Education
and then went on to say:

More than that, we put these standards to
work, To avoid the temptation to recalci-
trant or reluctant school systems to seek
judicial approval of a token plan as the
basis for Federal aid under alternative
(LIMBeEsean e plans,; the Court held the
Jackson plan inadequate and directed that
a plan modeled after the Commissioner of
EEEeSEl et 5 veguirements (note 11, supra)
R eted for the fall of 1965-66,

This signals what will be a frequent approach
coNERiEnE e ases s they:come to District Courts
snitssEsEsiber this Court, These exeeutdve
standards, perhaps long overdue, are welcome,
To many, both on and off the bench, there was
great daxiety 1n two major respects with the
Brouh aEpresetl. The first was thalt probably
Tor the one and only time in American

= e



~

constitutional history, a citlzen --

was compelled to postpone the day of
giitective en,eyment of a constitutional
Bilobe.  In Hoss. %, Dier, 5 GiF,.. 1969,

312 .F.. 24, 191, 194, W& recognized” that
under "a stair-step plan Negroes not in
the eligible classes continue to suffer
discriminatory treatment." That there

can be a moratorium on the enjoyment of
such rights runs counter to our notions

of oFgered liperey. BECOll, GhHls" YR=
escapably puts, the Hegeral Judse in the
middle of school administrative problems
Tor wiich he was ot &diobed and tended to
dilute local responsibility for the highly
local governmental function of running

a community's school under law and in .
keeping with the Ceonsbitutich.

By the 1964 Act and the action of HEW,

administration 1s largely where it ought

to be--in the hands of the Executive and

its agencies with the function of the

Judiciary confined to those rare cases

presenting justiclable, not operational

questions.

‘The Coprt @t tamasls Tan the Bights Cireuit in
Kemp v. Beasley, 352 F, 2d 14 (C.A. 8, 1965), discussed
this  Sourt 's muling dn Slncletan Insegfar @21t relates
to reliange qpan tie Hol. . cuideliges, While agreeing
"that these standards must be heavily relied upon to
determine what desegregation plans effectively eliminate
diserimlvataisne " the Condt of Apneals {o0F tHEtL circuit
egquallysemiphstsised Ehe Pesponsibi1ity 6f 4 Tederal court
to exercise its own Jjudgment in determining constitutional

issues." The court states its conclusion as follows,

(352 . 2d e T



TherEfore, te thée cnd of prometing

a degree of uniformity and discouraging
reluctant school boards from reaping a
Bemcolig TRam thol ¢’ Pale Lanbe thle’ eourtss
should endeavor to model their standards
after those promulgated by the executive.
They are not bound, however, and when
circumstances dictate, the courts may
require something more, less or different
Teom. thae H.H.W. suldelines,

Although the Court of Appeals for the Fourth
Cadeuae has Yot had deedsipn ‘to coilsides e el fcct
of Uhe H.E.W. standagds, digtriet courts in that
cireult have relied on them. See Kier v. County

School Board of Augusta County, 249 F. Supp. 239

(W.D. Va., 1966); Wright v. County School Board of

Greenville County, Civil Action No, 4263 (E.D. Va.,

January 27, 1966); Miller v. Clarendon County School

Diwteiet Wou 2, Civil Sation Ne. 0752 (0L oP@.C.,
April 21, 1966). 1In Miller, the most recent of these
gasas, the Districet Couwrt for the DPistritite® SovubE
Carolina said, with reference to the H.E.W. standards:

Those standards have been adopted and
approved generally in other forums in
PIMES Uit [citlipg Kler and Wright!.
The orderly progress of desegregation

is best served if school systems de-
segregating under court order are re-
quired to meet the minimum standards
promulgated for systems that desegregate
voluntarily. Without directing absolute
adherence to the "Revised Standards"
guidedines at this junigture; "CLhis “colirt
will welcome their incluslon in any new,
amended, or substitute plan which may be
adopted and submitted.

By



s came, ae well as eaeh” of* the @they: schobl
desegregation cases now before this Court, illustrate
ihe gealtderChis Court te review presernt judiedal
enforcement methods to the end that the orderly transi-
tion to desegregation can be accomplished with a minimum
of expenditure of judicial energy and with a maximum
correlation between current desegregation standards and
current desegregation practices. We suggest that this
end ean best be regilbiized bySuhecSadeopiten®ef d “speeiitic
decree to be entered in these cases by the district
courts. This is neither a fundamental change in
Jjudicial approach nor a departure from estavblished
standards for desegregation. It would place in the
ebipptes, @s 1t most under our censCICUTICEEY SYstem: The
primary responsibility for declaring the rights of the
partiws cand it weuwld lock to the @Ffdite of Education,
rather than to the school boards, for administrative
guldelines affecting desegregation so that (1) the
court will not be "in the middle of school administra-
tive problems," (2) uniformity in solving operational
problems may e deliiewed o iand (3) an efficient method
of supervising school board performance can be realized.

This Court in cases inveolving voter discrimination

has approved the same type of relief here being urged.

LS NR



See United States v. Ward 349 F. 2d 795 (C.A. 5, 1965),
and United States v. Palmer Poul anaal del By

(No. 21646, decided February 8, 1966). In the Ward
case the Court in adopting the former. decision there
proposed (349 F. 24 at 805) said:

[G]ood administration suggests that the
proposed decree be indicated by an
Appendix, not because of any apprehension
that the conscientious District Judge

would not faithfully impose every condition
20 ebviously implied, but rather bBecalise of
factors bearing upon administration itself.

It is not possible, or even desirable, of
course to achieve absolute uniformity.

But din - Ghis ~ever uaiing glisgiaincazes
which have their genesis in unconstitutional
lack of uniformity as between races, courts
within this single circuit should achieve

a relative uniformity without further delay.

Simi Lecl ved - os Cegenl: decision dnVveolving jury diserimination
this Court has emphasized '"the desirability of achieving
uniformity of the handling of the substantial number of
cases arising in this Court dealing with the same

questions of law." Scott v. Walker, s "B

(Coha Doy Noer 20018 decided March 31, 1966).

The necessary function of the court in desegregation
cases 1s to guarantee that methods adopted for de-
segregation do not fall below constitutional limits.

It is not necessary to this function that the courts

define every administrative detail necessarily involved

- 28 -



in day-to-day school administration. Under Title VI

of the Civil Rights Act of 1964 the Executive Branch

of the federal government must guarantee the fair use

of federal funds by prescribing the ordinary administra-
tive detalls inevitably involved in any workable de-
sespeacat ien. plan..  Fow the esurtssto, logk to, the
regulations and guidelines of the Office of Education
does met involve GThewild lticase of any judicial fumctiom.
but instead is a rational method of enforcement of law
undey a unifopm nEfieas] ey .

Those regulations and guidelines are the product
of the experEiEc s WEENESHlNe o Hdleation. They refleet
the experience and knowledge of persons involved in the
day-to-day administration of the schools. The courts do
not have the staff, the faclbaEeor tie Gime Lo undeir-
take with the same prec s iori s TREI O of defining the
workings of the desegregation mechanism.

With these considerations in mind we submit
to the Court the proposed decree set forth in the

appendix filed 1n commeefleon gyith this brief and the

~ 2 =



six other school desegregation cases before this
Court to which the government is a party. The
substantive requirements of the proposed decree
derive from the Fourteenth Amendment and the

decisions of the Courts. The administrative

L/

detalls are largely drawn from the HEW Guidelines.

14/ Recent court-approved plans which draw on the new
slidslives arey Garr, Unlted Statées v. Montgomicry Coiify
Bgard of Educ

Board gtiony CIvil Acétidtm No. 2072-N [M.D. 218,
March 22, 1566); Lee, United States v. Macon County Board

of Education, Civil Action No. BOR-E (M.D. Ala., March 11,
1960) (entered by consent); Harris, United States v. Bullock
County Beard of Bducation, C1viT Actlon No. 2075-0 [T
Ala., March T1, 136€7] (entered by consent); United States

v, Lewyndes County Bosrd of Bducation, Civai Betiec i No.
2328-N (M.D., ElIa., rebruary 11, 1368) (entered by consent);
McGhee, United States v. Nashville Special Schoeol District
Noa 1, Tivil Action RWe. 9BZ (W.DO. Ark., fEveh 5, %5906F —
feritered by consent); Beckett, United States v, School Board
of bhe City of Worfoik, Virgipia: CIvil Eolich IS, 225
(WD, Va., Jarech 17, 1900) éentered by consent). And see
BOElar wve Gdaranden County Seagel TheRry se . 2, 0. .8.C. .
Livil Lckioh Roo O752 declided April 2%, a0,

LA



We have urged that this Court direct the dis-
trict courts in these seven cases to enter a specific
decree along the line proposed herein. The records
in these cases fully support such relief., With the
use of this method of individual enforcement there
will no longer be occasion for the periodic submis-
sion by school boards of ''desegregation plans,' the
hearing of objections to the plans and the submis-
sion of amended plans. Instead, the school boards
will clearly understand their obligations, and will
report to the court on a periodic basis, It may be
that supplementary enforcement proceedings will
occasionally be necessary, but hearings should be
less frequent and should produce more effective
results in bringing current practices and current
standards closer. There will also be a higher prob-
ability that desegregation will proceed more uniformly
among school districts under court orders and between
such school districts and those desegregating on a
voluntary basis under the supervision of the Office
of £ducation,

The courts would continue to have the final
responsibility for fixing constitutional standards

and for compliance with its decrees. The option is



still open to any school board to come into court to
prove that extraordinary circumstances compel modi-
fication of one or another of the provisions of the
decree, The private plaintiffs and the United States
also retain their right, as they must, under our con-
stitutional system and Title IV of the Civil Rights
act of 1964, to come into court when necessary to
seek modification of or compliance with any provision
in the decree.

Special mention should be made of the faculty
provisions in the proposed decree and of the district
court decisions that have decreed specific and
detailed relief on this subject.

Principally within the past year, district
courts have been grappling with the problem of fram-
ing practical and effective relief for the desegrega-
tion of faculty. Some courts in framing their decrees
have focused upon the specific results to be reached
by reassignment of teachers who had theretofore been
assigned solely upon the basis of their race. Dowell

v, School Board of Oklahoma City, 2uL F, Supp, 971

(W.D., Okla, 1965), Kier v, County School Board of

Augusta County, Virginia, 249 F, Supp. 239 (W.D, Va,




1966), The orders entered in these cases required
that the defendant school boards assign any emp.oyed
teachers and reassign already-employed faculty sc
that the proportion of each race assigned to teach
in each school will be the same as the proportion

of teachers of that race in total teaching staff in
the system, or at least, of the particular school
level in which they are employed., This type of re-
lief is justified on the ground that if faculty
members had in the past been assigned without regard
to race such assignments would, as a matter of
mathematical probability, have yielded this same
result,

Other district courts in framing their decrees
on faculty desegregation have not been specific as
to the number of teachers of each race that should
be assigned to each school in order to remove the
effects of past discriminatory assignments. These
courts have focused upon the mechanics to be followed
in removing the effect of past discrimination rather
than upon the result as such, Thus, in Beckett v,

School Board of the City of Norfolk, Civil Action

No. 2214 (E.D. Va., 1966); Gilliam v, School Board

e



of the City of Hopewell, Virginia, Civil Action No.

3554 (E,D, Va, 1966); and Bradley v, School Board

of City of Richmond, Civil Action No, 3353 (E.D. Va.

1966), the courts approved consent decrees setting
forth in detail the considerations that would control
the school administrators in filling faculty vacan-
cies and in transferring already-employed faculty

15/

members in order to facilitate faculty integration,

15/ The faculty provisions in the Hopewell case,
which were filed with the district court on April 8,
1966, read as follows:

The School Board of the City of Norfolk
recognizes its responsibility to employ,
assign, promote and discharge teachers
and other professional personnel of the
Norfolk City Public School System without
regard to race or color, It further
recognizes its obligation to take all
reasonable steps to eliminate existing
racial segregation of faculty that has
resulted from the past operation of a
dual school system based upon race or
color:

In order to carry out these responsi-
bilities, the School Board has adopted
the following program:

1, Teachers and other professional
personnel will be employed solely on the

basis of qualifications and without
regard to race or color,

(Cont. on following page,)

<l



In yet other cases, the district court, while
emphasizing the necessity of affirmative steps to
undo the effects of past racial assignments of

faculty and while requiring some tangible results,

L5 (Cont. from preceding page.)

2, In the recruitment and employment
of teachers and other professional per-
sonnel, all applicants and other
prospective employees will be informed
that the City of Norfolk operates a
racially integrated school system and
that the teachers and other professional
personnel in the System are subject to
assignment in the best interest of the
System and without regard to their race
or color,

3. The Superintendent of Schools
and his staff will take affirmative steps
to solicit and encourage teachers
presently employed in the System to
accept transfers to schools in which the
ma jority of the faculty members are of
a race different from that of the teacher
to be transferred., Such transfers will
be made by the Superintendent and his
staff in all cases in which the teachers
are qualified and suitable, apart from
race or color, for the positions to
which they are to be transferred,

4, 1In filling faculty vacancies which
occur prior to the opening of each school
year, presently employed teachers of the
race opposite the race that is in the
ma jority in the faculty at the school

(Cont, on following page,)
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has not been specific either regarding the mechanics
or the specific results to be achieved. See Har:cis

v. Bullock County Board of Education, Civil Action

No. 2073-N (M.D. Ala, 1966); United States v, Lowndes

Board of Education, Civil Action No., 2328-N (M.D.

Ala, 1966); Carr v. Montgomery County Board of

15 (Cont, from preceding page.)

where the vacancy exists at the time of
the vacancy will be preferred in filling
such vacancy. Any such vacancy will be
filled by a teacher whose race is the
same as the race of the majority on the
faculty only if no qualified and suit-
able teacher of the opposite race is
available for transfer from within the
System,

S. Newly employed teachers will be
assigned to schools without regard to
their race or color, provided, that if
there is more than one newly employed
teacher who 1s qualified and suitable
for a particular position and the race
of one of these teachers is different
from the race of the majority of the
teachers on the faculty where the
vacancy exists, such teacher will be
assigned to the vacancy in preference
to one whose race is the same,

-



G
Education, Civil Action No, 2072-N (M,D, Ala, 19&37.

16/ In the Montgomery case the court's decree con-
tained the following provisions on faculty desegregation:

Race or color will henceforth not be a
factor in the hiring, assignment, reassign-
ment, promotion, demotion, or dismissal of
teachers and other prefessional staff,
with the exception that assignments shall
be made in order to eliminate the effects
of past discrimination., Teachers, prin-
cipals, and staff members will be assigned
to schools so that the faculty and staff
is not composed of members of one race.

In the recruitment and employment of
teachers and other professional personnel,
all applicants or other prospective em-
ployees will be informed that Montgomery
County operates a racially integrated
school system and that members of its
staff are subject to assignment in the
best interest of the system and without
regard to the race or color of the
particular employee.

The Superintendent of Schools and his
staff will take affirmative steps to
solicit and encourage teachers presently
eaployed to accept transfers to schools
in which the majority of the faculty
mewmbers are of a race different from that
of the teacher to be transferred.

Teachers and other professional staff
will not be dismissed, demoted, or passed
over for retention, promotion, or re-
hiring on the ground of race or color.

In any instance, where one or more teachers
or other professional staff members are

to be displaced as a result of desegre-
gation or school closings, they shall

(Cont., on following page.)



The proposed decree set forth in the appendix
includes a faculty provision in general terms. It
does not seem desirable for this Court to compel
exact uniformity as to how faculty desegregation
should be accomplished in every school district
within the Fifth Circuit, The appellate court should
not prescribe = a detailed faculty provision from
which a district court could not depart, District
courts should be free to add specifics to meet the
particular situation, By its decree, this Court will
only be recognizing that there may be differences
between large and small school districts and between
urban and rural school districts.

At the same time, the decree does require
that a reasonable beginning be made and that a
reasonable program be achieved in the actual desegre-
gation of the faculty, The decree makes it clear

that the school officials are (1) restrained from

1¢/ (Cont, from preceding page.)
be transferred to any position in the

system where there is a vacancy for which
they are qualif%ed.

SRS



practicing racial discrimination in the hiring and
assignment of new faculty members, and (2) are
required to take affirmative steps to correct exist-
ing results of past racial assignments.

This, we believe, is the minimum to be re-
quired in any school desegregation decree., The
district courts, however, would be open to the
plaintiff and to the United States to seek more

specific relief if the facts warrant it,



CONCLUSION

Deference to local responsibility for the
administration of school systems is a long established
principle in the law of school desegregation -- one
that continues to be valid today. However, we think
it disserves the principle of local responsibility
to place upon school boards the difficult and
technical task of articulating judicial standards
and formulating workable mechanics for free choice
plans. The result is too often an inadequate plan
which necessitates further abrasive involvement
of the federal courts in local school affairs.
Instead, we urge the Court to make the legal obliga-
tions of local officials as clear as possible and to
utilize the expertise of HEW in the formulation of
free choice mechanics. Local responsibility can then
be turned to the far more productive tasks of admin-
istration and performance.

Respectfully submitted,

JOHN DOAR,
Assistant Attorney General,

MACON L. WEAVER,
United States Attorney,

ST. JOHN BARRETT,

DAVID L. NORMAN,

JOEL M. FINKELSTEIN,

BRIAN K, LANDSBERG,

CHARLES R, NESSON,
Attorneys,

Department of Justice,

Washington, D. C. 20530




ATTACHMENT A



TRANSFER AND PLACEMENT REGULATIONS
ISSUED BY THE BOARD OF EDUCATION
FOR THE CITY OF FAIRFIELD

1. Except as otherwise expressly provided by
law and these regulations and subject to supervision
and review by the board, the superintendent of schools
shall exercise the authority and responsibility of
the City Board of Education of Fairfield, Alabama,
with respect to the assignment (including original
and all other admissions to the school system),
transfer and continuance of pupils among and within
all public schools operated under the jurisdiction
of thie beawds

2. The superintendent shall have continuing
authority to determine the particular public school
to be attended by each child applying for assignment
or tramsfer to- the publie sehiasnls.” N elnld shall
be entitled to be enrolled or entered in a public
school until he has been assigned thereto by the
superintendent or by his duly authorized representa-
tive. All school assignments shall continue without
change until or unless transfers are directed or
approved by the superintendent or his duly authorized

representative.



3. Applications tor the assignment or transfer
of pupils to particular schools shall be directed to
the superintendent and shall be delivered to the
school principal unless otherwise directed by the
superintendent, on forms provided by the superintendent,
who will keep supplies of such forms available at
the offices of the board. Such forms shall be
delivered only on request of and to the applicant
student or to his parent or legal guardian, in
person, by the principal of the school then attended
by such student or by the superintendent of schools.

L. A separate application must be filed for
each pupil desiring assignment or transfer to a
particular school. Joint applications will not be
recelved or considered.

5. Applications for assignment or transfer of
pupils must be filled in completely and legibly in
ink or typewriter and must be signed by both parents,
if living, or the legal guardian of each child for
whom application is made. In case of denial of an
application notice thereof will be mailed to the

parents or guardian, at the address shown on the



application, which shall be deemed the final action
of the board unless a hearing before the board is
requested in writing within fifteen days from the
date of mailing of such statement.

6. The superintendent may in his discretion
require interviews with the child, the parents or
guardian, or other persons and may conduct or cause
to be conducted such examinations, tests, and other
investigations as he deems appropriate. In the
absence of excuse satisfactory to the superintendent
or the board, failure to appear for any requested
examination, test, or interview by the child or
the parents or guardian will be deemed a withdrawal
of the application.

% Tﬁe deldmenvest, much foymsshdl I miot
constitute a request for hearing by the board.

If a hearing by the board is requested with respect
to the superintendent's conclusion on an application,
the parents or guardian will be given at least five
days' written notice of the time and place of the
hearing. The hearing will be begun within thirty
days from the receipt by the board of the request,

but the board may in its discretion postpone the



hearing upon request. Failure of the parents or
guardian to appear at the hearing will be deemed
a withdrawal of the application.

8. Hearings may be conducted before the board,
or before a committee of not less than three members
thereof, or a member thereof, or such person as the
board may designate as a hearing examiner as provided
by law. Hearings will be held at such times and
places as the board or its committee or hearing
examiner may lawfully determine and may be adjourned
from time to time for the convenience of parties,
witnesses, or the board or hearing examiner; provided,
however, that nothing herein shall preclude any
applicant from filing a regiest for lEaring i
accordance with Section 7 of the Placement Act and
the right to have such hearing held beginning
with the time prescribed therein.

9. Unless postponement is requested by the
parents or guardian, the board will notify them of
its decision within twenty days after the conclusion
of the: hearing.' ' Bxeeptiens teo' the ''decision of the

board may be filed, as allowed by law, within five

e (e



days notice of the board's decision, and the board
shall meet within fifteen days of the receipt of

the exceptions to consider the same.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the Brief

and Appendix in this case has been served by official

United States mail in accordance with the rules of

this Court to the attorneys for the parties addressed

as follows:

Mr. Maurice F, Bishop

Bishop and Carlton

325-29 Frank Nelson Building
Birmingham, Alabama

Mr. Oscar Adams
1630 Fourth Avenue, North
Birmingham, Alabama

Mr, Norman C, Amaker
Mr., Jack Greenberg
Legal Defense

NAACP

10 Columbus Circule

New York City, New York

Dated:  ApEik 25, 1966

JOEL M, FINKELSTEIN
Attorney,

Department of Justice
Washington, D.C. 20530
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